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0. (A very short) Introduction 
 

This dissertation results from an almost 7-year-long interest in metaphysics of law and 

metaphysics of social reality in general. Along my studies on that subject my views concerning 

ontological status of law and legal kinds changed from radical antirealism/non-factualism to 

weak realism. The initial sceptical position towards legal reality (that there are no legal facts) 

was reflected in my radical methodological naturalism towards “legal” phenomena which I 

considered subject of psychology and empirical social studies. In this I followed to some extent 

certain wave, still present in contemporary jurisprudence (and popular), of scholars who happily 

embrace the project of naturalization of law and identify themselves with a discipline 

sometimes called “neurolaw” or “law & neuroscience” (see e.g. Brożek, 2017, p. 91). My 

growing inclination towards a certain form of realism of law and legal kinds was vastly 

propelled by a disillusionment that empirical science may answer fundamental questions 

concerning the nature of reality of legal institutions.  

This short autobiographical note is meant to justify the main background motivation in writing 

my dissertation. This motivation amounts to a strong conviction that conceptual analysis is a 

sound method of inquiry into the nature of law – unlike any sort of a posteriori reduction of 

law e.g. to social facts or human behaviour. The latter I found either inherently misled or 

focused on something else than law as a subject of study within general jurisprudence. The 

argument I wish to present is quite straightforward – but only given certain understanding of 

the nature of legal kinds and the role conceptual analysis plays. That is why I focus in my 

dissertation on explaining ontological and epistemological status of legal facts; i.e. what they 

are and how they can be cognized.  

Although my dissertation has from the very beginning been thought of as a work in legal 

philosophy, it may not look as such – especially when part 2 and 3 are taken into consideration. 
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This is because the methodological stance I have undertaken (and which I coin “a bottom-up” 

approach) begins with a general introduction of my metaphysical framework (a Lewisian one, 

to be precise). My position towards ontological status of law as well as legal institutions is that 

they ought to be considered social artefacts or institutional kinds. This is not an original view 

in itself; it seems that nowadays a growing interest in social ontology in general philosophy is 

followed by a general tendency to think about law in terms of it being some sort of artefact. But 

such a view is bound to generate a large number of metaphysical commitments. I believe that 

one ought to understand those commitments in order to make the claim of law being a social 

artefact non-empty. And to understand those commitments one must dive into murky waters of 

general metaphysics of artefacts.  

A clear advantage of my approach is that although I find myself a legal positivist (and would 

be happy to see an output of my theory of law as a social artefact as consistent with my 

positivism) – it is my understanding of social artefacts that eventually bears on my theory of 

law and not the other way around. A corresponding risk is that metaphysics of artefacts may 

turn out to be of little interest to jurisprudence. But since I decided to write this dissertation, it 

ought to be clear that (at least to my mind) the latter ought not be the case. 

My dissertation is divided into four parts followed by short conclusions. The first part 

introduces the placement problem of general metaphysics as a problem of ontology of legal 

facts that requires certain solution. I offer a short overview of placement strategies found in 

literature and set my task as providing such a strategy of my own. Eventually, my solution to 

the placement problem is to be coined in terms of law being a social artefact. 

Second part of my dissertation introduced a general metaphysical framework behind my 

strategy. I argue that legal facts ought to be understood as facts about some entities belonging 

to a certain class (or a kind) or there being some relations between two or more classes (or 

kinds). Although most abstract, this part is the most important to my dissertation since it 
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introduces my view on the nature of legal kinds. I argue that legal kinds are social kinds but at 

the same time of institutional (or artefactual) rather than natural kind-like character.  

The third part follows certain claims of the second one, namely that my strategy ought to be 

thought of as a realist and cognitivist one. Here I discuss a general picture of realism as well as 

introduce the method of cognizing the content of legal kinds. I argue that this method is best 

seen as a Canberra-style method of conceptual analysis which aims at reconstructing contents 

of our collective concepts. In that part I aim to offer a thorough description of this method of 

analysis, explain its role in reconstructing legal facts and, eventually, defend it against some 

criticism.  

Part four is devoted to comparing my placement strategy to some significant theories of law 

that may, prima facie, look as identical with mine: namely Coleman and Simchen’s 

metasemantics of “law” as well as Burazin’s theory of law as a social artefact. Realizing our 

differences may help better understand the view I defend in this work. 

I conclude my dissertation by constructing an argument (based on my understanding of the 

nature of legal kinds and the role of conceptual analysis as discussed in part two and three) in 

favour of conceptual analysis as a sound method of the inquiry into the nature of law. Eventually 

I also explain the title of my work.  

This dissertation is a dull work in analytical jurisprudence that draws heavily from social 

ontology, general analytical metaphysics, philosophy of mind and, to some extent, philosophy 

of language. I must warn a potential reader of this text that I was, however, quite instrumental 

in my choice of theories, examples and their interpretation (especially those taken from 

philosophy of mind). Moreover, my work tackles several questions that I either leave 

unanswered or I seem to choose correct answers arbitrarily. Some of these questions are also 

answered indirectly (e.g. those concerning my views about the status of content or collective 
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intentionality). This is mostly due to the fact, that the final stage of writing this piece was about 

reducing a number of off-topics I eventually found distracting rather than helpful.  

This dissertation would not come into existence if it were not for some people who deserve 

some special mention. Some of the ideas I borrowed from general philosophy are inspired by 

my numerous discussions with Krzysztof Posłajko (who, luckily, disagrees with me on many 

points); chapters 2.7.8 and 2.7.9 result directly from our mutual work in social ontology. My 

views on some problems within philosophy of language are influenced by Katarzyna Kijania-

Placek. I am grateful to both of them for commenting on my ideas and early drafts of this 

dissertation, as well as encouraging me to finish it. 

My interest in metaphysics of law are due to my supervisor, Tomasz Gizbert-Studnicki who 

waited patiently for me to finish this work (and provided with some useful comments on the 

final draft). He is also the one responsible for there being this sort of intellectual atmosphere 

surrounding Legal Theory Department of Jagiellonian University that allows for dissertations 

like mine to come into existence.  

From a great number of colleagues who dared to question my ideas, Bartosz Janik and Adam 

Dyrda earned their special mention in this introduction.    
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PART ONE 
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1.1. Propositions of law 
[We need truth-makers for singular and general propositions of law] 

 

In his article from 2002 Michael Moore proposes two sorts of legal phenomena for readers’ 

consideration. The first one corresponds to „the law of case” or a singular proposition of law 

and is based on Kirby vs. United States: 

“In Kirby a state sheriff (Kirby) was arrested for "obstructing or retarding the passage 

of the U.S. mail," a felony under a federal statute passed in 1790. What Sheriff Kirby 

had done was indeed, in ordinary speech, an obstructing and a retarding of the passage 

of the U.S. Mail: he had stopped a riverboat carrying a federal mail carrier and his 

mail, and taken both off the boat. This no doubt slowed that particular mail somewhat 

in reaching its destination. Kirby pointed out that the federal mail carrier he had 

stopped was wanted for murder, that he (Kirby) had arrested him for that crime under 

a valid state arrest warrant, and that if Kirby had not so acted the murderous mail 

carrier would have escaped the state's jurisdiction and probably arrest altogether.  

The U.S. Supreme Court decided that Sheriff Kirby was not guilty of the crime of 

obstructing or retarding the passage of the U.S. Mail. The Court did not do this because 

of some defense of Kirby’s such as the modern defense of balance of evils; rather, the 

Court reached this result as a matter of construing the federal statute’s description of 

the actus reus of this crime. Further, the Court did not adopt its construction of this 

statute in light of the state murder statute, allowing the later, more specific murder 

statute to carve out an exception in the federal statute; given the Supremacy Clause of 

the federal Constitution, no such accommodation of state law by a federal statute was 

warranted. Rather, the Court viewed Kirby's literal obstructing of the mail as not being 
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a legal obstructing. Paraphrasing Blackstone and Aquinas, the Court thought the 

"spirit" the statute trumped the "letter" of the statute so that Kirby was not guilty” 

(Moore, 2002, pp 624-625).  

The singular proposition of law that Moore invites his readers to consider is “Sheriff Kirby was 

not guilty of obstructing or retarding the passage of the U.S. mail”. He notes that such 

propositions are legal propositions in that they attribute a legal property to particular entities. 

Another phenomenon of Moore’s interest is that of general propositions of law and is illustrated 

as corresponding to Union Pacific Ry. vs. Cappier as decided by the Kansas Supreme Court in 

1903: 

“In Cappier a young boy, Irvine, trespassed onto the defendant Union Pacific's railroad 

line. He was hit but not killed immediately by one of defendant's trains. Rather, young 

Irvine had an arm and a leg severed by the wheels of the train. Defendant's engineer 

stopped the train, removed Irvine from the tracks, and (for reasons which were disputed) 

went on. Irvine bled to death, and his mother brought a wrongful death suit against the 

railroad.  

In denying liability, the Kansas Supreme Court found that the Union Pacific had not 

culpably caused Irvine's peril (of bleeding to death). Because of the no-duty-to-

trespassers rule typical of time, the railroad was not negligent in failing to see Irvine in 

time not to hit him, and the trial judge so held in non-suiting plaintiff for her cause of 

action in misfeasance. Recognizing that the railroad had a strong moral duty to render 

aid to one that it had innocently caused to be in peril, the Kansas Court nevertheless 

held there to be no corresponding legal duty and thus no liability for Irvine's death 

under the plaintiff's second cause of action for nonfeasance” (Moore, 2002, p. 629). 



11 
 

The general proposition of law Moore considers is: “those who innocently cause another to be 

in peril have an affirmative duty to rescue that other from that peril, so long as they can do so 

at reasonable cost to themselves” (given that nowadays the Good Samaritan rule in American 

law of tort is that while one generally owes no affirmative duties of aid to strangers yet where 

one has caused (innocently or culpably) the victim's peril, one does owe such a duty; Moore, 

2002, p. 628). It is a general proposition of law as it is about relations between legal properties.  

Now, singular and general propositions of law are two different (though clearly related) types 

of propositions of law (Moore, 2016, p. 145). Unlike propositions about law, propositions of 

law are internal to a legal system1 (ibiem, p. 150). My dissertation is about truth-makers of such 

propositions, i.e. facts that make propositions of law true or false. By this I do not mean that I 

aim to argue what particular facts make “Sheriff Kirby was not guilty of obstructing or retarding 

the passage of the U.S. mail” a true proposition of law in United States (given that it is indeed 

true). Instead I intend to discuss how any proposition of law can be a true (or a false) one in the 

first place by providing a possibly thorough description of my “placement strategy” towards 

legal discourse. 

 

1.2. The placement problem 
[The general problem of metaphysics of law is to argue how the propositions of law can be 

true] 

 

                                                           
1 And as such are to be associated with the Hartian notion of an internal legal statement which “manifests the 

internal point of view and is naturally used by one who, accepting the rule of recognition and without stating 

the fact that it is accepted, applies the rule in recognizing some particular rule of the system as valid” (Hart, 

1961, pp. 102-103) and which “we may find on the lips not only of judges, but of ordinary men living under a 

legal system, when they identify a given rule of the system” (ibidem, p. 102).  
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The question of how something can make a proposition of law true, as I see it, is a question of 

metaphysics. If singular propositions of law are about attributing legal properties to particular 

entities whereas general ones are about relations between different legal properties2, there 

seems to be a straightforward answer to this question. X having a legal property or certain legal 

property standing in some relation to another one can be both coined as “legal facts”. Is there 

something wrong about saying that legal facts are exactly what makes propositions of law true? 

The central problem with such an answer concerns metaphysics behind it; Huw Price (2013, p. 

6ff) coined it “the placement issue” or “the placement problem”. It starts with a notice that our 

default framework for truth-makers is naturalistic (ibidem). This notice amounts to saying that 

some candidates for truth-makers seem less and some seem more controversial. Within 

naturalistic framework one tends to accept that natural facts, as studied by science, are least 

controversial among these candidates; or that they are least metaphysically suspicious. But not 

all facts are, at least prima facie, natural ones. There are e.g. meaning, facts, moral facts and, 

most importantly in the context of this dissertation, there are also legal facts such as Sheriff 

Kirby not having the property of being guilty of obstructing or retarding the passage of the U.S. 

mail. Now, roughly put, the placement problem “seeks to understand how some object, property 

or fact can be a natural object, property or fact” (ibidem, p. 7). This problem can also be 

described as the location problem dealing with how to locate certain metaphysically suspicious 

facts within our default naturalistic framework. Or to put the question more generally: “When 

does a putative feature of our world have a place in the account some serious metaphysics tells 

of what our world is like?” (Jackson, 1998, p. 5). It is worth a special notice that although I 

                                                           
2 Or between legal properties and legal entities other than properties, given that there are any (that is whether 

e.g. the President of the United States can be considered a singular legal object – a question I am not going to 

deal with in this dissertation). 
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embrace naturalism3, a general formulation of the placement problem does not commit me to 

do so. One can always start with another account of serious metaphysics. But as long as one 

sees legal facts as metaphysically suspicious even a little – a problem remains. If legal facts are 

to be truth-makers of propositions of law – how to locate or place these facts within our account 

of serious metaphysics? 

Huw Price (2013, p. 23) offers a fitting metaphor of the problem at hand (“the matching game”): 

“Imagine a child’s puzzle book, designed like this. On the left side of the page are some 

peel-off stickers – perhaps the Opera House, the Harbour Bridge, a koala. The aim of 

the game is to match each of these stickers to the corresponding object in a picture on 

the right-hand side of the page. The game is successfully completed when every sticker 

has been placed in its correct location. 

Now think of the right-hand side as the world and the stickers as statements we take to 

be true of the world. For each statement, it seems natural to ask what makes it true – 

what fact in the world has precisely the ‘shape’ required to do the job. Matching true 

statements to the world seems a lot like matching stickers to the picture; and many 

problems in philosophy seem much like the problems the child faces when some of the 

stickers are hard to place. 

In both cases, the problem stems from restrictions on the options available on the right-

hand side of the game. In the first case, the child has to work within the constraints of 

the picture provided. If she’s allowed to draw her own outlines, one for each sticker, the 

task is easy – engrossing, perhaps, at a certain age, but essentially trivial. But in a 

                                                           
3 I will not, however, argue in favour of naturalism. Eventually I will build my argument as consistent with 

naturalism but not necessarily dependent on it.  
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preassigned picture the outlines can be concealed or absent altogether, and hence the 

puzzle can be difficult or impossible to complete. 

In the philosophical case, similarly, the game is trivial – not even engrossing, to most 

temperaments – if for any true statement ‘P’ at all, we’re allowed to say that ‘P’ is made 

true by the fact that P. It becomes non-trivial when we impose limitations on the facts 

on the right – restrictions on the available ‘truth-makers’ for the statements on the left”. 

This metaphor illustrates where does the placement problem come from. If one aims to provide 

a substantial (or non-trivial) answer to the question of how propositions of law can be true (or 

false) in the first place, it is not enough to say that there are some corresponding legal facts.  

One must also say how these facts fit with the world and all the restrictions that come with it. 

There is always a possibility that as there are more stickers than places to put them – there are 

also more truths than truth-makers the world is happy to provide (ibidem, p. 26). One can deal 

with this mismatch by adopting one of the available placement strategies. 

 

1.3. Placement strategies 
[There are three general approaches towards possible truth-makers for the propositions of law] 

 

There are three general placement strategies, i.e. solutions to the placement problem (Price, 

2013, p. 26): dualism, reductionism and scepticism. Each of them aims at explaining how one 

can locate certain metaphysically suspicious facts (i.e. legal facts) within a (default) account of 

serious metaphysics (i.e. naturalistic framework). Or, in terms of semantics, they aim at 

showing how the number of truths, including truths within a certain metaphysically suspicious 

discourse (i.e. legal discourse), can eventually match the number of their proper truth-makers.  
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1.3.1. Placement strategies: Dualism  
[One can argue that legal facts are proper, though non-natural, truth-makers]  

 

One of the strategies is to argue that metaphysically suspicious facts in question are non-natural 

but yet well-suited to be proper truth-makers4. This leads to abandoning naturalism – the default 

account of serious metaphysics. When it comes to legal discourse this strategy can be described 

as a sort of dualistic realism, a position holding that truth-makers for the propositions of law 

are to be found in “a separate legal world where legal things like duties, corporations, 

domiciles, and (legal) obstructions existed” (Moore, 2002, p. 659). Although Michael Moore 

claims that “It is not easy to produce historical examples of true dualists in legal theory” 

(ibidem), Torben Spaak (commenting on Moore’s article) correctly points out that Hans 

Kelsen’s pure theory of law is representative of this position (Spaak, 2018, p. 29)5. According 

to Kelsen, objective validity of law is not dependent on its content but rather on conforming 

with the basic norm (Grundnorm) (Kelsen, 1967, p. 217), which “authorizes all the 

fundamental constitutional laws and the existence of which does not depend on the chance 

action of any law-creating organ, but is a logical necessity” (Raz, 1974, p. 95). A schematic 

formulation of the basic norm can be found in Kelsen (1992) via Spaak (2013, p. 3): “Coercion 

                                                           
4 Huw Price seem to claim that there are actually two sup-options to this strategy (2013, p. 27): one can not 

only argue that non-natural facts can make for proper truth-makers but also insist the these metaphysically 

suspicious facts are also natural ones. What he has in mind is something like Chalmers’s view on consciousness 

(ibidem, footnote 9). I do not know of any theories of law representative of this approach. 

5 Kelsen rejected natural law theories due to (among many other reasons) his claim that they presupposed 

Platonic dualism, „an ideal reality of completely just and good laws enjoying some form of objective existence 

independent of human acts or will which is contrasted with the imperfect social reality of man-made statutes, 

regulations, and decisions” (Raz, 1974, p .100). Any treatment of legal facts in terms of Platonic ideal entities 

would also be consistent with sub-option 2) of the first placement strategy. 
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is to be applied under certain conditions and in a certain way, namely, as determined by the 

framers of the first constitution or by the authorities to whom they have delegated appropriate 

powers”. Validity of norms, according to Kelsen, is their mode of existence: “By “validity” we 

mean the specific existence of norms. To say that a norm is valid, is to say that we assume its 

existence (…)” (Kelsen, 1949, p. 30; also see e.g. 1967, p. 10). For something to be a legal norm 

it must be a valid legal norm. And since validity of any norm is conditional solely upon validity 

of the basic norm (which is also a valid legal norm), its existence is independent of natural (or 

social) spatiotemporal realm (see e.g. Spaak, 2013, p. 2). Legal norms belong to the world of 

“ought” and not the world of “is” (see ibidem, footnote 4).  

Kelsen’s theory of legal norms is realistic (they do exist) and dualistic (their mode of existence 

is unlike that of natural entities). By adopting Kelsen’s pure theory of law one must abandon 

naturalistic framework and allow for truth-making facts to be also non-natural. There are many 

problems with such an approach towards legal discourse and they are not unlike problems with 

postulating multiple modes of existence in metaphysics in general. My aim here, however, is 

not to argue against it6. Yet it is worth noticing that Kelsenian dualism is very unclear about the 

relation between “the world of ought” and “the world of is”. Although Kelsen states that “This 

dualism of is and ought does not mean, however, that there is no relationship between is and 

ought” (1967, p. 6), it seems doubtful that he has anything substantial to say about that relation 

other than “Is and ought are two different modi” (ibidem).  

 

 

                                                           
6 Some (non-specific) arguments against dualistic realism towards legal discourse can be found in Moore (2002, 

pp. 660-664) 
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1.3.2. Placement strategies: Metaphysical reduction 
[One can argue that legal facts are reducible to proper truth-makers] 

 

There being no clear connection between spatiotemporal world of “is” and non-natural world 

of “ought” is the central point of Axel Hägerström’s objection to Kelsen’s theory (Spaak, 2013, 

pp. 6-7). Axel Hägerström, “the spiritual father of Scandinavian realism” (ibidem, p. 1), is a 

historical representative of the second placement strategy towards legal discourse: one that Huw 

Price calls “isomorphism7” (2013, p. 27). Proponents of this strategy aim to reduce legal facts 

to natural facts so that law can be studied by science. In fact, according to Hägerström, legal 

science can be considered “(…) one of the special sciences. Like physics and chemistry, for 

example, its function is merely to establish the facts within a certain region, to reach general 

principles by induction, and to make deductive inferences from the inductively established 

results” (Hägerström 1953, 299). For Hägerström reality (including social reality) is ultimately 

spatiotemporal and explained in terms of causal laws. Legal discourse within Hägerström’s 

theory can be regarded as “about the various causes of human behaviour in terms of social 

feelings and the appropriate behaviour as the effect of the maintenance of the rules that keep 

the legal machinery running”. 

Another theory of legal facts as ultimately natural ones can be attributed to Leon Petrażycki 

who identified law as an empirical, psychological phenomenon (which in Petrażycki’s view 

meant being ultimately reducible to physical phenomena as he embraced materialism; see e.g. 

Gizbert-Studniki, Płeszka, Woleński, 2016, pp. 552-553) subject to causal relations (see e.g. 

                                                           
7 Price offers Frank Jackson’s approach towards moral discourse (1998) as an example of isomorphism. Since 

Jackson’s meta-ethics is sometimes described as analytical reductionist naturalism (see e.g. Spaak, 2018, p. 59), 

I am eager to reinterpret Price’s isomorphism into two qualified sub-options: analytical one and metaphysical 

one respectively. In this chapter I focus on the latter; I will return to the former in part three of my dissertation.  
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Petrażycki 1959, pp 14ff). According to Petrażycki “Law, as a separate class of real 

phenomena, should be understood as such mental experiences whose emotions are of an 

attributive character (…)” (1960, pp. 72-73)8.  

Both theories, of Hägerström and Petrażycki, fit into Michael Moore’s category of 

“metaphysically reductionist naturalism” (Moore, 2002, p. 669 ff) which amounts to identifying 

legal properties with non-legal and natural ones (see also Spaak; 2018, p. 32). They are only 

two historical examples of this approach towards legal facts9 which seems vastly popular among 

contemporary legal philosophers as well. E.g. Andrei Marmor (2013, p. 216) seems to embrace 

this position straightforwardly when he writes: “The type of reduction discussed in legal 

philosophy, (…) is a metaphysical or constitutive form of reduction. The idea of a metaphysical 

reduction is to show that a distinct type of phenomenon is actually constituted by, and fully 

reducible to, some other, more foundational type of phenomenon. In our case, the idea is to 

show that law is constituted by social practices that can be fully explained by the way people 

actually behave, the kind of beliefs they share about their behavior, and the attitudes and 

                                                           
8 I used English translation of Polish text from Brożek (2014, pp. 8-9) who further explains that for Petrażycki 

“law (…) consists of complex mental states, which include representations (propositions), and emotions, 

together generating motives for action” (ibidem, p. 11). 

9 Historically many „legal realists” of early 20th century embraced some form of scepticism (or nihilism) 

towards legal notions such as “validity” or “binding”. Instead they seemed to share a belief that methods of 

natural science are best-suited when it comes to identifying and studying the actual legal facts as causes of 

people’s behaviour rather than reasons for actions. My dissertation has no ambition of providing a thorough 

historical background, but it seems orderly to mention some of them. Probably the most famous were many of 

American Legal Realists (see Leiter, 2007) and (in a much more sophisticated form; see e.g. Spaak, 2008) 

Scandinavian Legal Realists (among them A. Hägerström, V. Lundstedt and K. Olivecrona (see e.g. Bjarup, 2005) 

whereas A. Ross is somewhat more nuanced and open to anti-realistic readings; see T. Spaak; 2009). In fact, 

similar (naturalistic, reductionist and anti-formalistic) tendencies were present in many different countries 

(Petrażycki’s original theory being just one of many examples); see Pattaro & Roversi (2016) for an exhaustive 

résumé. 
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dispositions that they exhibit in the relevant contexts. In short, we try to reduce one type of facts 

to some other, more foundational type of facts”10.  

Michael Moore’s theory of law as a functional kind (see e.g. Moore, 1992; also Moore, 2002) 

is probably the most elaborate among contemporary proposals of metaphysically reductionist 

naturalism towards legal facts. Moore adopts Putnam’s indexical approach towards semantics 

of nouns which treats (at least majority of) them as directly referential. Putnam applies his 

semantics not only to natural kind terms (like “gold”) but also to artefactual ones like e.g. 

“pencil” by arguing that such terms do have external extensions determined by some real joint-

carving essences11 (Putnam, 1975, p. 242). Real essence is to be contrasted with a nominal one 

which, according to Moore, amounts to nothing more than “sharing a common name in some 

language”12 (Moore, 1992, p. 208). Although Moore accepts that it seems controversial to think 

of law as having some natural essence (law, at least prima facie, is not a natural kind), he argues 

that nature of law is much richer than just sharing a common name: 

“Consider the term ‘mower’. The Seventh Circuit Court of Appeals in the United States 

had to consider recently whether a haybine that both cut the hay and conditioned it was 

a mower within the meaning of a statutory exemption of ‘one mower’ for a farmer in 

bankruptcy. As Frank Easterbrook noted, haybines are not called ‘mowers’; they are 

called ‘haybines’. If mower were a nominal kind, this linguistic fact should have been 

the end of the case. Yet the court correctly decided that the symbol attached to haybines 

was not determinative because mowers had a nature: “(…) A statutory word of 

                                                           
10 My critique of Marmor’s argument in favour of his position can be found in Banaś and Gołba (2017). 

11 See chapters 2.6. and 2.7.1. of my dissertation for some recapitulation of Putnam’s theory.  

12 It should be noted that such an understanding of nominal essence is surprisingly limited and unlike Putnam’s 

understanding of „stereotype” (i.e. sort of nominal essence in his theory). See e.g. Putnam, 1975, pp. 229-230. 
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description does not designate a particular item (…) but a class of things that share 

some important feature”. 

Moore sees both “mower” and “law” as referring to functional kinds, which are unlike natural 

kinds as their nature is not about sharing a structure (but rather about sharing a function) and 

unlike nominal kinds as their nature is not limited to sharing a common name (1992, p. 208). If 

law, being a functional kind, is unlike natural kinds – how can Moore consider himself a 

naturalist? By means of supervenience: legal properties, according to Moore, supervene on 

natural properties. Moreover, his supervenience naturalism is also reductionist as he claims that 

legal properties not only co-vary with some moral and non-moral properties and that moral 

properties co-vary with natural properties – he also assumes “type identity between each of the 

two properties in these pairs”13 (Moore, 2002, p. 679).  

Moore recognises “the real problem for any metaphysically reductionist scheme about law” as 

“the lack of a single, unified nature to the things that are the plausible reduction bases” (ibidem, 

p. 671). He coins it as “the alternative realizability problem” and explains by pointing out that 

“the truth of singular proposition of American statutory law can be determined by quite 

different combinations of factors on different occasions” (ibidem, p. 679). He immediately 

accommodates that problem by assuming that base properties (on which legal properties 

supervene) are “indefinitely large number of disjunctively organized properties” (ibidem). 

These base properties are ultimately natural properties, hence, the truth-makers for any singular 

proposition of law, according to Moore, is to be identified with this set (or some subsets) of 

indefinitely large number of disjunctively organized natural properties14.  

                                                           
13 Spaak (2018, footnote 18) assumes that what Moore has in mind is strong supervenience in Kim’s terms 

which is not only about co-variance but also about dependence of the supervening property on the base 

property. 

14 See Spaak (2018) for a thorough reconstruction and critique of Moore’s position. 
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If this is indeed the case, then what is the point in describing legal kinds as functional rather 

than natural ones (as the former ones are ultimately reducible to the latter)? According to Moore 

this is because one needs to find “an independent specification of supervening properties” 

(ibidem, p. 683) which can be provided in terms of distinction between causal relation and 

causal explanation. Even if causal relations exists only between ultimately physical states (i.e. 

natural properties), we may still “commit ourselves to the existence of something - and some 

one thing - if the existence of that thing is necessary for the best explanation one can muster for 

some other item (like human behavior) that we assume for this purpose to unproblematically 

exist” (ibidem, p. 687). And existence of functional “legal kinds” allows for best explanation of 

phenomena such as e.g. individual behaviours of judges, lawyers and citizens or the beliefs 

about what is and what is not legal etc. (ibidem, pp. 689-690). Still, however, when it comes to 

truth-making – legal facts can be regarded as natural ones. 

Note that dualistic realism and metaphysically reductionist naturalism are two different versions 

of realism towards legal discourse. Examples of theories I provided are mostly illustrative and 

far from being exhaustive of the logical spectrum of available metaphysical positions that could 

also be regarded as realistic. However, not every available position (like e.g. some version of 

anti-reductionist Davidsonian naturalism) is well-represented among legal philosophers. In fact, 

my approach towards legal discourse this dissertation is about embraces realism as well, 

although not the way Kelsen or Moore do. 

 

1.3.3. Placement strategies: Scepticism 
[One can argue that there are no truth-makers for legal discourse] 

Whereas dualistic realists attributed the placement problem with a somewhat “excessive 

parsimony in our initial assessment of the available truth-makers” (Price, 2013, p. 28), sceptics 
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see it as stemming from us being too liberal in counting certain propositions (or statements 

within a given discourse) as true. For sceptics there is something wrong with the stickers in our 

matching game.  

Scepticism usually comes in one of two forms. One of them is an error theory15 as defended in 

meta-ethics by John Mackie in his book Ethics: Inventing Right and Wrong (1977). Mackie 

considered moral statements as rendering truth-evaluable propositions but at the same time 

denied existence of their truth-makers, i.e. moral facts. It is like all the stickers in our matching 

game belonged to a different album. As a consequence, Mackie claimed that our moral 

discourse is such that all its statements are systematically false. I do not know of any influential 

error theorists in legal philosophy. 

There is yet another form of scepticism, even more radical and associated with some form of 

non-factualism about a given discourse, i.e. position which denies that statements of this 

discourse aim at representing any distinctive domain of facts16. It is like the stickers in our 

matching game turn out not to be stickers at all. Non-cognitivism (statements of a given 

discourse fail to be truth-apt as they do not express propositions) and expressivism (statements 

of a given discourse do not assert facts but rather express our attitudes) are very closely 

associated with non-factualism and I will use all three interchangeably17.  

                                                           
15 For some reasons Huw Price calls it “eliminativism” in his book (2013, p. 28). 

16 Non-factualism is usually associated with semantic non-factualism that stems from Saul Kripke’s 

interpretation of Wittgenstein’s sceptical argument provided in Kripke (1982). An exhaustive inquiry into the 

debate on semantic non-factualism is to be found in Posłajko (2012). 

17 Although some argue that one can be an expressivist and reject non-cognitivism at the same time; see e.g. 

Barker (2006, 2007) or Copp (2001) for an already classical paper about hybrid expressivism. Schroeder (2009) 

provides a summary of the debate. Still, however, general position of expressivism (unlike some of its qualified 

versions) is considered non-cognitivist and I shall treat it this way throughout my dissertation. 
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This form of radical anti-realism towards legal discourse can be ascribed to Herbert Hart’s 

analysis of internal legal statements (see Toh, 2005, p. 77), at least as far as his early writings 

are considered18 (1948-1949, 1953). In his article The Ascription of Responsibility and Rights 

Hart claims that language of lawyers that includes “the formal statements of claim, the 

indictments, the admissions, the judgements, and the verdicts” (Hart, 1948-1949, p. 171) 

consists of statements that are prescriptive (or “ascriptive”) rather than descriptive. These 

statements can be found among “sentences whose primary function is not to describe things, 

events or persons or anything else, nor to express or kindle feelings or emotions, but to do such 

things as claim rights (…), recognise rights when claimed by others (…), ascribe rights whether 

claimed or not (…), transfer rights (…), and also to admit or ascribe or make accusations of 

responsibility” (ibidem).  

In his 1953 article, Definition and Theory in Jurisprudence, Hart points out that when 

philosophers of law ask, “what is law?”, they “are not asking to be taught how to use these 

words in the correct way. This they know and yet are still puzzled. (…) For the puzzle arises 

from the fact that though the common use of these words is known, it is not understood; and it 

is not understood because compared with most ordinary words these legal words are in 

different ways anomalous” (Hart, 1983, p. 22). And the main anomaly of legal language Hart 

has in mind is that legal words “do not have the straightforward connection with counterparts 

in the world of fact which most ordinary words have and to which we appeal in our definition 

of ordinary words. There is nothing which simply ‘corresponds’ to these legal words (…)” 

                                                           
18 Although Hart seems to eventually dismiss his early non-cognitivism (e.g. commenting in 1983 (Introduction; 

p. 5) on his 1953 Essay he writes: “What compounds my error is that though I speak of such sentences as 

capable of being true or false I deny that they are ‘descriptive’ (…)“), Kevin Toh (2005) boldly argues that Hart’s 

position towards internal legal statements remained non-cognitivist or expressivist and such should be 

interpreted as such in the context of Hart’s The Concept of Law. 



24 
 

(ibidem, p. 23)19. Toh (2005, p. 99) interprets Hart’s position from Definition and Theory in 

Jurisprudence straightforwardly: legal statements are non-descriptive speech acts. 

Some form of legal expressivism, being the most radical form of anti-realism, is hardly popular 

among legal philosophers (unlike moral expressivism which many seem to embrace) although 

some of them might be sometimes read that way. Michael Moore seems to ascribe to Jeremy 

Waldron (1992) a position analogous to that of Simon Blackburn’s meta-ethics (see e.g. 1993). 

Blackburn embraces general picture of expressivist anti-realism towards moral statements but 

denies that as a result realist talk of moral statements as being true should be considered 

illegitimate. Even if there are no moral facts we can still think of moral propositions as true, 

since “To think that a moral proposition is true is to concur in an attitude to its subject” 

(Blackburn, 1993, p. 129). Yet our talk about moral statements being true is not grounded in 

any actual facts; this is why Blackburn’s expressivism is coined “quasi-realism”. Even if indeed 

Waldron seems sympathetic towards Blackburn’s ideas, he also notices that quasi-realists do 

not fulfil the promise to “accommodate all realists idioms in ordinary discourse” (Waldron, 

1992, p. 167). I do find anti-realist or sceptical reading of Waldron as in a way justified, but it 

should be noted that the general overtone of his essay is rather quietist: “(…) there is some fact 

of the matter that makes one answer the judge might give true, and another that she might offer 

false. But making true and making false are not things that facts do to judges. The facts don’t 

                                                           
19 Hart seems to attribute similar observation to Olivecrona when he cites his “Law as Fact”: “It is impossible to 

find any facts that correspond to the idea of a right” (1939, p. 88) or “We hit the mark when we define a right 

as a power of some kind but this power does not exist in the real world (…)” (ibidem, p. 90). Note, however, that 

Olivecrona is far from concluding that there are no legal facts, instead he offers a solution that can be coined 

today in terms of reducing legal facts to people’s behaviour and beliefs (see e.g. Maccormack, 1974, p. 394: 

„The attraction to Olivecrona of these psychological elements is that they seem to make possible a factual 

explanation of baffling legal notions such as validity or right and duties”; Maccormack goes on to criticize such 

a possibility, nonetheless Olivecrona’s motivations seem clear). 
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reach out and grab the decision-makers, preventing her from deciding capriciously, or dictating 

themselves to her in any unavoidable way”. 

However, I think, being aware how controversial this may sound, that there is some room for 

quasi-realist reading of Andrei Marmor’s approach towards legal language. His theory aims at 

solving a puzzle of there being valid legal inferences, despite legal linguistic expressions, being 

prescriptions, lacking any propositional content. Indeed, Marmor finds legal statements in form 

of an instruction (i.e. constitutional and statutory prescriptions, judicial decisions, agency 

regulations; Marmor, 2014, p. 61) to be (probably) paradigmatic examples of exhortatives 

(ibidem, p. 64). Exhortatives or exhortative speech acts (like commands, orders or requests etc.) 

“purport to motivate conduct on the part of the hearer by the very act of expressing the relevant 

utterance, expecting the hearer to recognize the utterance as a reason for action” (ibidem). 

Marmor points out that there is a trick to make exhortatives acquire truth-values – by stipulating 

an operator followed by the instruction. Hence, we can: 1) reformulate a statement “close the 

door!” into “it is imperative that you close the door”, 2) suggest that the latter is the proposition 

expressed by the statement in question and 3) now assign to it truth values. Simple as that, such 

an approach has not yet provided us with proper truth-conditions for such reformulated 

statements and this is what Marmor is after (ibidem, p. 65). 

With ordinary language exhortatives like “close the door!” uttered by certain X and addressing 

Y, the content of expressed proposition can be constructed as self-referential: “X wants Y to 

close the door” (ibidem, p. 65-65). Marmor notices that if such a construction is plausible then 

“every sincere expression of an imperative would constitute a true proposition” (ibidem, p. 66). 

In case of legal statements, instructions might be expressed via collective speech expressing 

“collective decision of a multitude” (ibidem, p. 71). This is because Marmor’s view is “that it 

is impossible to account for the truth-evaluable content of legal norms without reference to the 

origin or character of the norm as a legal one—namely, without taking into account that the 
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same prescriptive content might be true in one legal system and/or at a given time and place, 

but not another” (ibidem, p. 77). Now, according to Marmor, legal propositions expressed via 

legal exhortatives are formulated by stipulating an operator of the prefix form “according to the 

law in S (at time t, etc.)” (ibidem, p. 83). As a result, a truth-evaluable legal proposition is 

supposed to look like e.g. “according to the Law of United States in 1868 Sheriff Kirby was not 

guilty of obstructing or retarding the passage of the U.S. mail”.  

In his treatment of prefix operators Marmor refers to David Lewis’s possibilism as discussed in 

Truth in Fiction (1978). According to Lewis many statements of fictional discourse like 

“Sherlock Holmes was just a person - a person of flesh and blood” “are false if taken as 

unprefixed, (…) true if taken as abbreviations for prefixed sentences” (Lewis, 1978, p. 38)”. 

That is because prefix operator, according to Lewis, functions as a restricted universal quantifier 

over possible worlds (ibidem, p. 39). As a result, it allows for a narrower context of evaluation 

restricted to only those possible worlds (worlds of fiction) where “the fiction is told, but as a 

known fact rather than fiction” (ibidem, p. 40). 

Similarly, a prefixed proposition “according to the Law of United States in 1868 Sheriff Kirby 

was not guilty of obstructing or retarding the passage of the U.S. mail” becomes truth-evaluable 

(and true) within the context of evaluation associated with the prefix, i.e. the “world of law”. 

Marmor notes that this “world of law” contains all the facts about the actual world: “since any 

fact or event in the world might be relevant to some legal inference or other, there cannot be a 

limit to the kind of facts that are contained within the prefixed context of the law” (Marmor, 

2014, p. 82). This world, according to Marmor, provides enough context for prefixed legal 

propositions to be evaluated as true. Such a picture seems convincingly realistic so how can I 

still see any room for anti-realist reading of Marmor’s theory? 

Although elaborate, Marmor theory leaves us with many questions which require gap-filling 

interpretations. Most importantly, the way Marmor uses the prefix operator “according to the 
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law in S (at time t, etc.)” seems as if he also aims at restricting a context of evaluation. This is, 

however, somewhat misleading. For Lewis unprefixed statements of fiction can be already 

truth-evaluable but false; for Marmor it is the prefix operator itself that allows for a self-

referential legal proposition to be expressed. In the latter case the prefix operator does not 

restrict a context of evaluation but rather provides one. That is, beyond the context of the “world 

of law” legal statements are not truth-apt. What is the use of stipulating a special context in 

which legal statements become truth evaluable? Marmor cannot argue that it is, in fact, our 

actual context: the “world of law” is not our reality but a kind of augmented reality with all the 

facts of “our world” plus something. Referring to Lewis’s fictionalism may suggest that 

Marmor’s position is realist20 and that the world of law he has in mind is a non-actual world 

containing legal facts (unlike the actual one). I find such a reading somewhat implausible for 

many reasons. If it is possible that there are some truth-making legal facts – why cannot they 

exist in “our world”? Legal statements, unlike statements within fictional discourse, are thought 

to apply to our actual context of evaluation; if I am supposed to own something, it is not the 

case that I do so only in some special context. Moreover, if legal facts exist only within prefixed 

contexts of the world of law, how to make sense of them being subject to “metaphysical 

reduction” that Marmor finds being a central task of legal philosophy21 (see Marmor, 2013, p. 

216)? 

                                                           
20 Lewis’s fictionalism is a form of realism towards legal discourse as he is a possible world realist; interestingly 

Lewis considered Blackburn’s quasi-realism as a form of fictionalism about a moral discourse, but Blackburn 

dismissed such an interpretation on grounds that his theory remained anti-realist at heart. See e.g. Jenkins 

(2006) for a short summary of debate.  

21 That would be a problematic enterprise given that the actual world (without legal facts) contains all non-legal 

facts of the world of law. Default reduction relation is symmetrical: if legal facts of the world of law are 

reducible to some non-legal facts that can be found in the actual world as well, that would mean that our 

actual world contains legal facts after all.  
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Reading Marmor’s theory in accordance with Blackburn’s quasi-realism would amount to 

treating legal statements as concurring to some attitudes of those entering legal discourse. By 

saying that something is and something is not law they would be expressing their attitudes of 

the prefixed content. Prefixing legal statements would allow for treating them “as if they were 

true”. This way Marmor’s trick would do the job of justifying common truth ascriptions within 

legal context as well as there being valid legal inferences without committing him to any 

implausible realism of the “world of law”. By naturalizing content of our attitudes, he could be 

also able to undertake some project of metaphysical reduction (see previous chapter). I am far 

from claiming that this is what Marmor himself had in mind, nor I find Blackburn’s approach 

without its own problems. I only suggest that while quasi-realist form of expressivism towards 

legal statements is in general rather unpopular among legal philosophers, it may be sometimes 

implied within their theories. 

 

1.3.4. Placement strategies: Final note 
[There is a different placement strategy available] 

 

Since my dissertation aims at describing an alternative placement strategy for propositions of 

law, I considered it as orderly to offer an overview of some already available options. This 

overview is not even close to being complete or exhaustive. Most noticeably I ignored Ronald 

Dworkin’s position on the subject (mostly due to the fact that, to me, metaphysical aspects of 

his philosophy remain a mystery22). I feel excused, however, for my task here was to describe 

certain types of strategies (dualism, metaphysically reductionist naturalism and anti-realism) I 

                                                           
22 Michael Moore provides more insightful interpretation of Dworkin’s attitude towards the placement issue; 

2002, pp. 633ff. 
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find competitive towards my own and examples I provided served as mere (poorly sketched) 

illustrations.  

The strategy I am after is unlike any of those already described. It can be coined in terms of 

(prima facie) a priori reductionism inspired heavily by Frank Jackson’s defence of conceptual 

analysis in meta-ethics (1998) which Price classifies as a kind of “isomorphism” approach 

towards the placement problem (see footnote 7). It is thought to be consistent with naturalism 

and, even more importantly, the actual use of propositions of law in legal discourse for which I 

will argue in the forthcoming chapters. Now, I will offer some explanation of how my approach 

is supposed to fit legal positivism. 

 

1.4. Legal positivism: Social facts thesis and Normativity thesis 
[Social facts thesis is a meta-metaphysical restriction on theories aiming to fit legal positivism; 

any positivist theory of the nature of legal facts ought to satisfy normativity thesis as well] 

 

I am not going to argue here for any essential features of legal positivism or discuss this position 

in full. As Tomasz Gizbert-Studnicki points out (2019; forthcoming), the question of theses 

fundamental to identifying legal positivism remains a controversial issue. In fact, legal 

positivism is not in itself a theory that offers any particular placement strategy and, instead, 

remains consistent with all three that I have already discussed in my previous chapters (Kelsen, 

Hart and Marmor are positivists). Following Spaak (2005, p. 399) I consider legal positivism 

to be “a general and descriptive theory of law (…). Legal positivism thus conceived could 

perhaps be described as a meta-theory, a theory about theories of law, because it aims to lay 

down requirements that any adequate theory of law must meet”. Clearly, though, I do not 

subscribe to A. Ross’s view for whom it seemed “reasonable to take the term ‘legal positivism’ 
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in a broad sense to mean an attitude or approach to the problems of legal philosophy and 

jurispradence, an approach based on the principles of an empiricist, antimetaphysical 

philosophy” (Ross, 1999, p. 149). In fact, I find the most general idea of legal positivism, i.e. 

“that the existence and content of law depends on social facts and not on its merits” (Green, 

2003) to be precisely a meta-thesis of metaphysics of law. Probably most famously this idea 

took shape of the thesis on the social sources of law in H.L.A. Hart’s version of legal positivism: 

“the existence of law requires some form of social practice that includes judges and ordinary 

citizens, and this social practice determines, in any given legal system, the ultimate sources of 

the law, or the ultimate criteria or ultimate tests for legal validity” (2016, p. 461). The thesis 

can be read as concerning the relation between legal and social facts and as such may be 

reformulated along Scott Shapiro’s “ultimacy thesis23”: “Legal facts are ultimately determined 

by social facts alone” (Shapiro, 2011, p. 269). Following Gizbert-Studnicki (2019; 

forthcoming) I prefer to call this reformulation the “social facts thesis”. If read strongly, social 

facts thesis can be accused of something like a realist-sting: it presupposes that there is some 

sort of legal facts (i.e. truth-makers of legal discourse) and, hence, seems to dismiss legal non-

cognitivism. However, this need not be the case. A non-cognitivist may indeed claim that 

internal statements of law do not describe legal facts and accept that there are still legal facts 

that can make e.g. external statements about law true24. Consider Shapiro’s notion of legal facts: 

“A legal fact is a fact about either the existence or the content of a particular legal system. It is 

a legal fact, for example, that Bulgaria has a legal system. Similarly, it is a legal fact that the 

law in California prohibits driving in excess of 65 miles per hour”. As Gizbert-Studnicki (2019; 

                                                           
23 See Gizbert-Studnicki (2019; forthcoming) for a short discussion about the relation between Shapiro’s 

„ultimacy thesis” and Hart’s social sources thesis. Clearly the former one is more metaphysically committing by 

referring to “facts” and “determination”. 

24 Arguably, I would (not without some hesitation) ascribe such view to Alf Ross if he is to be considered a non-

cognitivist (see Spaak 2005).  
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forthcoming) notices: “a statement asserting the existence of a legal system is semantically 

different from a statement that the law has a certain content”. Someone eager to defend 

existence of law as something reducible to natural facts may as well deny it having any content. 

Hence, I consider social facts thesis to be more of a restriction on theories of law that aim to fit 

into otherwise wide spectrum of legal positivism, rather than a precise metaphysical 

requirement of how to understand the relation between legal and social facts (or of how to make 

sense of legal discourse).  

There is another important restriction on theories with positivist ambitions. One of the main 

problems of legal positivism is to show how social facts thesis can be compatible with the 

normativity thesis (see Postema 1982, pp. 165ff; also Gizbert-Studnicki, 2019; forthcoming). 

Gerald Postema describes the thesis as follows: “Law is a form of practical reasoning. We 

understand law only if we understand how it is that laws give members of a community, officials 

and law-subjects alike, reasons for acting” (1982, p. 165). Since the normativity thesis is also 

considered one of the fundamental features of legal positivism, the problem in question amounts 

to there being some concerns whether legal facts, being ultimately determined by only non-

normative social facts, can be at the same time of normative character (i.e. give reasons for 

action). One can try to dismiss this problem with a claim that what we are after is a “weak” 

conception of normativity, which is always relative to a norm in question. That is, to say that 

legal proposition of law like “driving at excessive speed is prohibited” is normative, is nothing 

more but to say that driving at excessive speed does not conform to a valid rule of a given 

system of law (see Gizbert-Studnicki, 2019; forthcoming). If what a legal positivist is after 

when she talks about the normativity thesis is this weak version, then there is indeed hardly any 

problem of seeing it as being determined by non-normative facts. After all both non-normative 

facts and normative facts turn out to be descriptive facts and there is no “is-ought” tension 

between them. However, by embracing weak normativity of legal facts we deny their reason-
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giving power. And true puzzle of legal philosophy would be to explain how non-normative 

social facts can give rise to strongly normative, reason giving facts about legal content. 

 

How is my placement solution going to fit into positivist framework? If what I am after is the 

answer to the question of how any proposition of law can be true, I have to be able to say 

something about the nature or character of, to my mind, best candidates for legal facts. If these 

legal facts (whatever their nature) turn out to be ultimately determined by social facts alone and 

at the same time of normative character, they will satisfy two essential features of legal 

positivism. And that is exactly what I am aiming for in my dissertation.  

 

1.5. Objectivity of legal facts 
[A theory of legal facts should embrace their objectivity] 

  

When it comes to discussing the nature of legal facts, their objectivity remains a controversial 

issue. Jules Coleman and Brian Leiter characterize a worry about the metaphysical objectivity 

of "legal facts" in terms of judges’ discretion: “Our thought is that, as a first approximation, 

those who worry about law's objectivity are concerned about whether the decisions judges 

reach are objectively correct or whether instead they are correct just because the judge so 

regards them. (…) The question about metaphysical objectivity, then, is the question about the 

status of (…) [legal – PB] facts, that is, about whether they hold independently of what a 

particular judge happens to think, or perhaps independently of what all lawyers and judges 

would think” (1993, p. 559). Metaphysical objectivity is to be contrasted with metaphysical 

subjectivity, according to which: “To say that something is right under subjectivism is to say 

that it seems right to me, no more, no less” (ibidem, p. 607). On the other hand, a strong 
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objectivist would claim that “what “seems right" never determines what "is right". (…) what is 

the case about the world never depends on what humans take there to be” (ibidem). Between 

strong objectivism and subjectivism Coleman and Leiter locate a position of “minimal 

objectivism”. For a minimal objectivist “what seems right to the majority of the community 

determines what is right” (ibidem, p. 608). Rosati (2004, p. 307) coins this view 

“majoritarianism”; in case of legal properties e.g. “judicial majoritarianism” would amount to 

a claim that they are “analyzable in terms of the reactions of a majority of judges” (ibidem). As 

for Coleman and Leiter – they ascribe strong objectivity to the scientific inquiry (1993, p. 608) 

and offer “being fashionable” as an example of a minimally objective property (ibidem, pp. 

608-609). They differ, however, on their treatment of legal facts. Whereas Leiter sees them as 

minimally objective, Coleman maintains that their objectivity is modest (ibidem, p. 627). In 

case of modest objectivity, “what seems right under "ideal epistemic conditions" determines 

what is right” (ibidem, p. 620). Main difference between minimal and modest objectivity is that 

whereas in case of the former anyone separately could be wrong is asserting that something is 

right, in case of the latter literally everybody could be wrong about it25. Why should one choose 

modest objectivity over its minimal version (given that legal facts are indeed objective but not 

in a strong way26)? 

Among problems with minimal objectivity, Coleman and Leiter mention two that may be 

indeed (at least prima facie) worrisome: the first one concerns difficulty in explaining the 

possibility of global or large-scale error; the other is the problem of rational disagreement 

                                                           
25 There is a clear relation between objectivity and realism that I am going to discuss in detail in the next part of 

my dissertation. 

26 By discussing law as a social artefact, my dissertation offers a number of arguments against treating legal 

facts as strongly objective. For now, I may simply agree with Leiter when he writes: “My armchair sociology - as 

an academic and a lawyer - tells me that the idea of answers that are correct independent of what all lawyers 

and judges believe is not part of existing legal consciousness” (1993, p. 206). 
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(ibidem, pp. 616-620). As for the former, it ought to be noted first that Coleman and Leiter 

identify minimal objectivity with conventionalism (ibidem, p. 618) which they seem to 

understand as embracing an idea that “the nature of X is determined by what the community 

believes about X” (ibidem, p. 628). This idea is a sort of a capacious platitude among 

conventionalists; Coleman and Leiter are not particularly clear about the version of 

“conventionalism” they have in mind. But we can read this position via e.g. G. Postema’s much 

more in-depth characterization of conventions as “not mere regularities of behavior but, rather, 

regularities arising out of and reinforcing a system of mutual expectations and a commonly 

recognized need for coordinated activity” (1982, p. 176) 27.  

Now, to illustrate the problem of minimal objectivity/conventionalism blocking the possibility 

of global or large-scale error – Coleman and Leiter turn to semantic conventionalism, i.e. a view 

that conventional practice fixes the meaning of a word. They conclude that “if conventional 

practice fixes the meaning of a word, then participants in the practice cannot be wrong in using 

the word as they do. (…) If everyone agrees, for example, about the meaning of "gold" or 

"death," then the conventional understanding fixes the reference of gold or death” (ibidem, p. 

618). As a consequence, if, due to some e.g. results from scientific research, our linguistic 

convention of how to use a word “death” turns out to be thoroughly implausible, we cannot say 

                                                           
27 Postema offers a Lewisian definition of what it is to be a convention: “A regularity R in the behavior of 

persons in a population P in a recurring situation S is a convention if and only if in any instance of S: (1) it is 

common knowledge in P that (a) there is in P general conformity to R;  (b) most members of P expect most other 

members of P to conform to R;  (c) almost every member of P prefers that any individual conform rather than 

not conform to some regularity of behavior in S, given general conformity to that regularity;  (d) almost every 

member of P prefers general conformity to some regularity rather than general non-conformity (i.e., general 

conformity to no regularity); (2) part of the reason why most members of P conform to R in S is that 1a-1d 

obtain” (Postema, 1982, p. 176). 

I discuss the notion of conventionalism as applied within the debate on natural kinds in chapters 2.3., 2.5. and 

2.6. Adam Dyrda, in his 2013 book written in Polish, offers an exhaustive overview of conventionalism within 

legal as well as general philosophy.  
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that we are wrong as speakers of language. We might change the way we use the word “death” 

but not because we were wrong about its reference – simply for some pragmatic reasons we, as 

a community, may decide to introduce a convention that better fits scientific data. Analogously, 

if legal facts are to be minimally objective – we cannot be wrong about their nature. Coleman 

and Leiter describe this consequence as “odd” (ibidem). 

Another problem with treating legal facts as minimally objective is that it seems to block 

possibility of rational disagreement: “according to minimal objectivity or conventionalism, the 

scope of the duty imposed by rules is set by convergent behavior. In the absence of convergence, 

there is no duty. This means, in the case of the red light, that everybody has a duty to stop at 

the red light, but if people disagree about whether one should stop in an emergency, then there 

is no duty to stop” (ibidem, p. 619). If that would be indeed the case, minimal objectivity of 

legal facts would certainly be an implausible view. It is after all a platitude about law that we 

can disagree, in a rational manner, on whether something is e.g. a valid legal rule (see chapter 

4.2).  

 

Although the problem of the objectivity of law remains an open issue in legal philosophy28, I 

find any serious account of legal facts as truth-makers of propositions of law as naturally 

leaning towards objectivism. I would risk making a claim that any plausible placement strategy 

for legal discourse need not only satisfy both social facts and normativity thesis, but also secure 

some sort of objectivity for legal facts. And, as I am going to argue now, I believe that this all 

can be best done when law is seen as a social artefact. 

 

                                                           
28 Coleman and Leiter point out that many scholars representative of Critical Legal Studies and Critical Race 

Theories deny law’s claim to objectivity (1983, footnote 2) 
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1.6. Law as a social fact 
[Legal facts are themselves some sort of social phenomena ultimately grounded in non-

normative brute and natural social facts alone] 

 

Whereas social facts thesis describes legal facts as determined by social facts alone, it seems 

nothing but a platitude to note that law itself is a social phenomenon or a social fact of some 

sort29. There is, however, no logical necessity between being determined by social facts and 

being a social fact itself. If that would be the case, it would yield social facts thesis as 

automatically satisfied and rather trivial. A non-trivial social facts thesis, as Gizbert-Studnicki 

(2019; forthcoming) notes, is best coined in terms of legal facts being ultimately and fully 

determined by brute social facts. I agree on that without hesitation30. Moreover, if these brute 

social facts turn out to be a sort of natural facts, the whole enterprise of legal positivism may as 

well fit the general framework of naturalism (which is my default serious account of 

metaphysics).  

There are many candidates for determination relation that, according to social facts thesis, holds 

between legal facts and (brute) social facts – some of them metaphysically stronger than other. 

A dualist would probably accept the weakest one, i.e. supervenience which can be defined as 

follows: “a set of properties A supervenes on another set B but only in the case that no two 

                                                           
29 It takes nothing but a short while to compose a random list of examples from literature so I will offer just 

two: „Law is a social fact (…)” (Postema, 1982, p. 165); “(…) law is (…) a social fact, which means that its 

existence and content can be established as social facts are established, without reliance on moral arguments” 

(Raz, 2009, p. 344). Sometimes instead of talking of law as a social fact, writers would refer to law as being a 

sort of “social practice” (e.g. Hart, 1961; also Smith, 2006 etc.); but again, it seems uncontroversial to 

understand there being a sort of social practice as a social fact.  

30 Although, I would not go as far as to say that rules cannot be considered brute social facts (Gizbert-Studnicki, 

2019; forthcoming); there being certain natural laws governing social phenomena can, to my mind, be coined 

in terms of there being a rule which is a brute social fact. But we may as well differ in our concept of “rules”. 



37 
 

things can differ with respect to their A-properties without also differing with respect to their 

B-properties” (ibidem). Basic supervenience is just a matter of there being a “pattern of 

property co-variance” (Kim, 2005, p. 564). Even if one is happy to strengthen this position by 

introducing a sort of weak dependence-determination claim that would allow for social facts to 

be considered “base properties”, supervenience would still allow for legal facts to be something 

over and above social ones (see Gizbert-Studnicki, 2019; forthcoming).  

Not surprisingly, metaphysical reductionists would prefer to see the determination relation in 

question as a sort of metaphysical reduction31. Given naturalistic framework as default, this 

would allow to consider legal facts being nothing over and above brute social i.e. natural facts. 

Whether legal facts can be indeed considered natural is a subject of the next two part of my 

dissertation. As for now, it seems orderly to mention that metaphysical reductionist has a 

fundamental problem with the strong reading of the normativity thesis.  

Gizbert-Studnicki (2019; forthcoming) argues convincingly that the relation between legal and 

social facts the social facts thesis talks about can be best coined in terms of metaphysical 

grounding. I am not to discuss this relation in detail but compare it to both supervenience and 

reduction. As for the former one, it must be noted that default supervenience relation is 

considered as non-symmetric, reflexive and transitive, whereas grounding is asymmetric, 

irreflexive and transitive. The difference is best visible is case of reflexivity: just as two 

properties can be co-variant, a single property can be co-variant with itself (in fact it always is). 

Meanwhile while one property can be grounded in another one, no property can ground itself 

(ibidem; also McLaughlin and Bennett, 2018). On the other hand, while if legal facts would be 

reducible to social facts – they would be nothing over and above social facts. In case of 

grounding, however, the grounded fact is something over and above the grounding fact 

                                                           
31 See chapter 1.3.2. 



38 
 

(Gizbert-Studnicki, 2019; forthcoming). Is seems clear that metaphysical grounding, whatever 

it is, must be stronger than supervenience but weaker than reduction.  

I shall come back to this issue in part three of my dissertation. For the time being I will accept 

as a working hypothesis that strongly normative legal facts are to be viewed as ultimately 

grounded in non-normative brute and natural social facts alone – in a way that secures 

objectivity of legal facts. This, however, drives me back to the question of the nature of social 

fact that law is.  

If brute social facts are, at least prima facie, to serve as a grounding base for legal facts, they 

cannot be considered truth-makers for propositions of law. My task of describing how certain 

facts can make legal propositions true (or false) still needs a proper starting base, i.e. an 

adequate characterization of legal facts. So far, I have provided some important restrictions on 

this characterization. It is time I focused on the characterization itself. 

 

1.7. Law as a social artefact 
[Law is generally considered to be a sort of social artefact] 

 

During last two decades a great number of legal philosophers promoted the view of law being 

a social artefact. In their 2003 paper, Jules Coleman and Ori Simchen argue that “the 

metasemantics of “law” groups this noun together with nouns for simple artifacts such as 

“chair” and “hammer,” rather than with terms whose metasemantics is most relevant to the 

philosophy of science, such as “water” and “gold”” (Coleman, Simchen, 2003, p. 15)32. A year 

                                                           
32 Although I do agree with this general observation, I disagree with Coleman and Simchen on many other 

things; I will discuss their view in part four of my dissertation. 
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later John Gardner publishes an article in which he argues that Kart, Austin, Kelsen (and in a 

way Dworkin) all shared a view of particular laws being artefacts and law being the genre of 

artefacts (Gardner, 2004). Kenneth Ehrenberg suggests that “we might treat law as analogous 

to an artifact and search for the purposes of its inventors to be found in the statements and 

actions of founders and legal reformers in many systems across the globe” (2009, p. 113). Brian 

Leiter goes as far as to write that “The concept of law is the concept of an artefact, that is, 

something that necessarily owes its existence to human activities intended to create that 

artefact. Even John Finnis, our leading natural law theorist, does not deny this point. I certainly 

do not understand Kelsen, Hart, Raz, Dickson or Shapiro to deny this claim. Those who might 

want to deny that law is an artefact concept are not my concern here; the extravagance of their 

metaphysical commitments would, I suspect, be a subject for psychological, not philosophical 

investigation” (2011, p. 666). In his 2012 article, Frederick Schauer wonders is law, being a 

human artefact, may be subject to an essentialist understanding (Schauer, 2012). Two year later 

Jonathan Crowe defends his view of law as a special type of artefact, namely “institutional 

artefact” and as a result offers the following claim about the nature of law (which he coins 

“Artifact Theory of Law”): “Something counts as a law only if: (1) it is collectively accepted 

as a law by a social group with an appropriate concept of law incorporating its function and a 

range of other salient features (the Acceptance Condition); and (2) it is constitutively capable 

of performing its function (the Success Condition)” (Crowe, 2014, p. 756). In 2016 Luka 

Burazin publishes an article “Can There Be an Artifact Theory of Law?”33 in which he provides 

an outline of such a theory34. Finally, in 2018, Luka Burazin, Kenneth Einar Himma and 

                                                           
33 In fact, Burazin’s article was in circulation before 2014; it is debatable who (Crowe or Burazin) used the name 
„Artifact Theory of Law” first. 
34 I will comment on his views in some details in part four of my dissertation.  
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Corrado Roversi published a collection of essays “Law as an Artifact”35, which provides a sort 

of state-of-the-art picture on the issue. 

I happily embrace the picture of law as an “abstract, institutional artefact” (see Burazin, 2018ff, 

p. 112 who see legal systems as such artefacts), however, not without some additional 

qualifications. In fact, my hope is to offer a placement strategy for a discourse of law, i.e. a 

theory of how legal facts make proposition of law true (or false), exactly in terms of law being 

a social artefact. I find the picture in question strongly committing in terms of there being some 

serious account (or accounts) of metaphysics of artefacts in general philosophy. And it is now 

my task to provide a possibly clear view of my understanding of what it is to be an artefact or 

an artefact kind. 

  

*** 

 

In this part of my dissertation I established my task as providing a sort of alternative placement 

strategy for a discourse of law. I argued that my strategy should embrace certain restrictions: 

naturalism as a default account of serious metaphysics, social facts and normativity theses as 

essential to legal positivism, it should also secure some sort of objectivism for legal facts that 

are supposed to be truth-makers for the propositions of law. Eventually, I claimed that my 

placement strategy rests on the generally accepted (at least among legal philosophers) 

assumption that law is a social artefact. 

 

                                                           
35 Unfortunately, I could not refer to all the interesting papers that appeared in this book since it was published 
after an initial draft of my dissertation was ready. 
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PART TWO  



42 
 

2.1. Kinds, natural kinds, social kinds  
[In order to characterize “natural kinds” one ought to answer two separate question: of 

kindhood and of naturalness] 

 

As has been already argued, there seems to be a growing consensus among philosophers of law 

that law is a social artefact which is seen as kind of social kind. Although widely accepted, this 

position is rarely further developed from a metaphysical perspective. In this part of my 

dissertation I aim to clarify what is my understanding of something being a social kind and 

social artefact respectively. 

When it comes to metaphysics of “kinds” it must be noted that the debate has been dominated 

by natural kinds theorists. Hence, in explicating the nature of social kinds I will follow 

Katherine Hawley and Alexander Bird (2011) who distinguish two separate question 

concerning natural kinds: 

a) The kindhood question (“what, if anything, makes a natural kind a kind”) 

b) The naturalness question („what, if anything, makes a natural kind natural”) 

I think one should ask the analogous questions in case of social kinds. 

 

2.2. The kindhood question  
[Kinds can be thought of as properties, i.e. classes of objects, that satisfy criterion of 

projectability]  
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Let me start with the kindhood question: what are kinds and are they real? Here, three main 

positions are available on the market (see Hawley, Bird, 2011, p. 206; or Tobin, 2013, p. 164 

for an analogous point concerning natural kinds), namely kinds could be: 

1) properties; 

2) universals; 

3) sui generis entities36. 

 

Option (3) is rare. Strawson (1997, p. 30) can be interpreted as identifying kinds with sortal 

universals37. B. Ellis (2001) and E.J. Lowe (2006) also see kinds as distinct categories of 

universals (E.J. Lowe argues that it is a category of “substantial universals”). Since differences 

between these positions and treating natural kinds as Armstrong’s universals are rather subtle, 

for the sake of brevity I will ignore them and focus on (1) and (2).  

As Lewis notes in „New work for the theory of universals” English offers a number of more or 

less interchangeable words (1983, p. 344) such as „universal”, „property” and „kind”. There 

are, however, important differences between Armstrong’s universals and nominalist properties 

understood as classes or sets (i.e. to have a property is to be a member of the class, hence the 

property of being a donkey is the class of all donkeys)38. Whereas a universal is „wholly present 

                                                           
36 As for the possible positions concerning nature of natural kinds, Bird offers similar but also somewhat 

different options in 2018 (p. 20), namely natural kinds could be: „(a) Identical or straightforwardly reducible to 

entities of a more general nature, for example sets or (non-kind) universals? (b) Emergent entities, not reducible 

to other entities, but supervenient on them? (c) Fundamental, sui generis entities?” 

37 Comp. Tobin (p. 164 and 178f), though I think this is debatable. On relation between sortals (not necessarily 

understood as universals) and natural kinds see e.g. Wiggins (2001) or Grandy (2001). 

38 For Lewis – actual as well as possible donkeys; let, however, ignore modalities for the sake of this 

dissertation. 
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whenever it is instantiated” the property is „spread around” i.e. „partly present wherever there 

is a donkey” (we should simply say that the donkey is the member of the property; Armstrong, 

1983, p. 344). Another difference is that while universals tend to be sparse, properties are 

abundant. Any gerrymandered class of things is a property. Hence, properties in Lewisian 

account are undiscriminating: any two things share infinitely many properties and fail to share 

infinitely many others – they are not suited to capture resemblance. 

Universals, on the other hand, grasp resemblance by definition: they unify particulars 

straightforwardly; if particulars share a universal, they literally have something in common. If 

one adopts a sparse account of universals (such as Armstrong; e.g. 1978, p. 9f; or Hawley and 

Bird, 2011, p. 207), he can easily identify kinds with them (maybe with additional note that 

kinds are structural or complex universals). Although an elegant solution, it is offered at the 

cost of inflating our ontology. And there have always been many nominalists (class nominalists 

of various kinds to be precise) ready to voice their scepticism about universals. 

Being a class nominalist (like e.g. W.V.O. Quine39 but also N. Goodman or A. Quinton), 

however, makes description of kinds much more complicated. Abundance of properties means 

that not only they are ill-suited to capture resemblance, they also lack causal power, i.e. almost 

all are causally irrelevant. As Lewis puts it – a class nominalist needs “élite minority of special 

properties” (Lewis, 1983, p. 346). This means that for a class nominalist, if properties are 

                                                           
39 As Quine writes in Mathematical Logic „Once classes are freed thus of any deceptive hint of tangibility, there 

is little reason to distinguish them from properties” (1981, p. 120). There are different versions of class 

nominalism but keeping in mind some subtle differences between e.g. Quine and Quinton (1957) what matters 

here is that they are sceptical about universals and accept that there is nothing more to our ontology of 

properties than being a set or class of particulars. Although I am fond of class nominalism it is not my aim here 

to defend it; hence, I ignore some popular reservations (such as Geach’s „Quine on Classes and Properties”; 

1953). 



45 
 

groupings of things, i.e. sets of particulars then (according to Quine), „kinds can be seen as sets, 

determined by their members. It is just that not all sets are kinds” (1969; p. 118).  

If kinds are to be nominalist properties (see e.g. Tobin, 2013), one needs a demarcation criterion 

that will allow to tell kind properties from non-kind properties. This has been noted by J. S. 

Mill (1843a, pp. 122-126) for whom kinds are those properties that have real existence in nature, 

whereas not every class is a kind. According to Mill kinds are distinguished from other 

properties as being complex ones and either exhausting properties common to all its members 

or allowing for inferences of other relevant properties. See also: 

 „By a Kind (…), we mean one of those classes which are distinguished from all others 

not by one or a few definite properties, but by an unknown multitude of them: the 

combination of properties on which the class is grounded, being a mere index to an 

indefinite number of other distinctive attributes. The class horse is a Kind, because the 

things which agree in possessing the characters by which we recognise a horse, agree 

in a great number of other properties, as we know, and, it cannot be doubted, in many 

more than we know. Animal, again, is a Kind, because the definition that could be 

given of the name animal could either exhaust the properties common to all animals, 

or supply premises from which the remainder of those properties could be inferred. 

But a combination of properties which does not give evidence of the existence of any 

other independent peculiarities, does not constitute a Kind. White horse, therefore, is 

not a Kind; because horses which agree in whiteness, do not agree in anything else, 

except the qualities common to all horses, and whatever may be the causes or effects 

of that particular colour.” (Mill, 1843b, pp. 703-704) 

Another well-known criterion for distinguishing a special class of properties is based on 

Carnap’s idea of constructing quality classes (as presented in the Aufbau § 70 p. 112 f). A 

quality class is such that all members of the quality class are more similar to one another than 
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they are to anything outside the class (compare e.g. Hausman; 1979; p. 187). This is a criterion 

of mostly historical relevance as it was criticized by N. Goodman as suffering from the problem 

of so called imperfect communities (see Goodman, pp. 162-165; also Quine, 1969, p. 120). 

A strong nominalist intuition that among all the classes that are properties there are some special 

ones that constitute kinds – has been traditionally driven by a notion that some groupings of 

things are more “natural” than others40. What makes these classes “special” – is a matter of 

debate. E.g. Quinton (1957), a “mild” nominalist, identifies properties41 with “natural classes” 

existence of which is a brute fact (1957, p. 47). Lewis (1983, p. 347) puts the idea this way: 

“Let us say that an adequate theory of properties is one that recognises any objective difference 

between natural and non-natural properties; preferably, a difference that admits of degree”.  

According to Lewis there are four ways a nominalist could explain why natural42 properties are 

special among classes of things43. Namely he could: 

(1) accept a combined theory of properties and universals: “we could call a property 

perfectly natural if its members are all and only those things that share some one 

universal” (Lewis, 1983; p. 347); 

(2) take „natural” as a primitive predicate; by this he would „take it as a primitive fact that 

some classes of things are perfectly natural properties; others are less-than-perfectly 

natural to various degrees; and most are not at all natural” (Lewis, 1983; p. 347); 

                                                           
40 This is because the debate was propelled by natural kinds theorists; and here „naturalness question” 

dominated „kindhood question”. It is one of my aims in this part of the dissertation to argue that there are 

different kinds of special properties – not only those that are natural. In order to do that, first I need to distil 

what the „kindhood” is from the notion of natural kinds. 

41 For Quinton not every class of things deserves to be called a „property”. 

42 In fact, Lewis talk about these strategies as ways of differentiating non-natural properties from perfectly 

natural properties. But since he accepts that naturalness is a matter of degree let me ignore this detail.  

43 See also Hall, 2010. 
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(3) define “natural” in terms of primitive objective resemblance among things: by this he 

could “undertake to define natural properties in terms of the mutual resemblance of 

their members and the failure of resemblance between their members and their non-

members” (Lewis, 1983; p. 347); 

(4) define natural classes of things in terms of duplicate sparse and selective tropes, i.e. 

“particularised properties: nonspatiotemporal parts of their instances which cannot 

occur repeatedly, but can be exact duplicates” (Lewis, 1986, p.26). 

It is not my aim here to argue in favour of any of those explanations. I actually agree with Lewis 

that these are alternatives and that while structural universal theory “burdened us with more 

ontology, (…) an adequate form of class nominalism burdened us with a rather artificial-

seeming primitive distinction”44 (Lewis, 1986, p. 26). Since, given such an alternative, I have 

no great objection to primitive similarities (comp. Lewis, 1986, p. 45; also general discussion 

in Dorr, Hawthorne, 2013) and as I share Quinean taste for desert landscapes – for the purpose 

of this dissertation I assume that kindhood can be explained solely with an ontological category 

of properties understood as classes or sets of things (comp. Tobin, 2013, p. 164).  

No matter the choice among the abovementioned alternatives, that is what is the ontological 

category of kinds, the point to make is what are kinds good for. One thing is to say that there is 

a more or less primitive distinction between kind and non-kind properties, another – why this 

distinction is significant. It has already been mentioned that for Lewis natural properties were 

those of causal relevance. As Hume famously argued45 causal relations are grasped by inductive 

reasoning that rests on the “Resemblance Principle” (or “Uniformity Principle”) that “instances, 

of which we have had no experience, must resemble those, of which we have had experience, 

                                                           
44 With tropes being somewhere in-between. 

45 See e.g. paragraph 4.2.21 of Enquiry concerning Human Understanding (1999, p. 116).    
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and that the course of nature continues always uniformly the same” (Hume, 2007, p. 62 [par. 

1.3.6.4]). 

Humean Resemblance Principle is vague and subject to Goodman’s “new riddle of induction” 

(Goodman, 1955, pp. 59-83): let’s take “grue” as predicating objects green when observed 

before time t and blue afterwards. If we observe only green emeralds before t we can predict 

that all emeralds observed in the future will be green as well. But we could also predict that 

they will be grue (i.e. blue if observed after t). In fact, we would expect the former and not the 

latter – why is that? Goodman claims that this is because “green” is projectible and “grue” is 

not. How to differentiate between predicates that are projectible and those that are not? 

Goodman’s solution refers to “the record of past projections” of the predicate; “green” is 

projectible as it is well “entrenched” in our practice of inductive reasoning46.  Quine’s answer 

seems much simpler:  

“To get back now to the emeralds, why do we expect the next one to be green rather 

than grue? The intuitive answer lies in similarity, however subjective. Two green 

emeralds are more similar than two grue ones would be if only one of the grue ones 

were green. Green things, or at least green emeralds, are a kind. A projectible 

predicate is one that is true of all and only the things of a kind” (Quine, 1969, 116). 

 

A lesson from Mill, Goodman, Quine and Lewis is that importance of kinds rests in that they 

allow for successful inductions47. At the same time, it is the success of inductive reasoning that 

justifies our treating certain property as a kind. As Quine puts it: “We revise our standards of 

                                                           
46 For critique of Goodman’s „entrenchment theory” see e.g. Kahane (1965). 

47 However, according to Ereshefsky and Reydon (2014) who critically asses Boyd’s Homeostatic Property 

Clusters theory - not every natural kind (i.e. nor every kind) is projectible; I will return to this problem in 

chapter. 
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similarity or of natural kinds on the strength, as Goodman remarks, of second-order 

inductions” (1969, pp.128-129). 

 

2.3. The naturalness question 
[Kinds that satisfy a general criterion of independence are natural] 

 

Answering the kindhood question is one thing, dealing with the naturalness question – is 

another48. Hawley and Bird (2011, p. 206) argue that the latter sets two tasks: one is “to 

distinguish natural from unnatural similarities”, the other is “to understand the metaphysical 

status of natural kinds, distinguishing the natural similarities that underpin natural kinds from 

the natural similarities that do not”. I will poke both those tasks in this chapter by trying to 

establish: (1) which kinds are natural, and which are not, as well as (2) what makes certain kinds 

natural. Eventually I will add few points about natural kind realism. 

There are two general platitudes about naturalness of natural kinds that provide vague answer 

to the subsequent questions. The first one posits that “to say that a kind is natural is to say that 

it corresponds to a grouping that reflects the structure of the natural world rather than the 

interests and actions of human beings”. (Bird, Tobin, 2008/2017)49 The other platitude is best 

coined with a Plato’s metaphor50: natural kinds “carve nature at its joints”. There is a 

longstanding and still on-going debate as to what to make out of these platitudes with a 

                                                           
48 Compare, however, chapter. 

49 Compare: “to say that a kind is natural, rather than artificial or arbitrary, means, minimally, that it reflects 

some relevant aspects of the world and not only the interests of, or facts about, the classifiers” (Brzović, [access: 

23.12.2018]. 

50 See Phaedrus (265e) 
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contemporary tradition ranging as far as to J.S. Mill (1843b)51. Ian Hacking (1991, p. 110) sees 

this tradition as nominalist and realist that rests on the following principles: 

(1) Independence: there are differences among things that allow for classifications and these 

differences are facts about nature and not psychological or social facts about humans; 

(2) Definability: we can provide a characterization of each natural kind; 

(3) Utility: recognition and use of natural kinds allows for scientific inquiry; 

(4) Uniqueness: “there is a unique best taxonomy in terms of natural kinds, that represents 

nature as it is (…)” (Hacking, 1991, p. 111). 

 

First, I will focus on principle (1) as it expresses the almost universally accepted notion behind 

the first platitude. After that I will turn to principle (4) that offers a picture of “joint carving” 

intuition that is now often challenged. 

J.S. Mill (1843b, p. 720) writes “In so far as a natural classification is grounded on real Kinds, 

its groups are certainly not conventional; ‘it is perfectly true’ that they do not depend upon an 

arbitrary choice of the naturalist”. This non-arbitrariness has been traditionally understood in 

a realist and essentialist way: that there are objective and natural groupings of things that reflect 

the structure of the world as it is and not as people see it. This is an ontological dimension of 

the independence principle which, using contemporary and more precise language of Amie 

Thomasson, can (as for now) be coined as follows: “things of [natural – PB] kind K exist 

                                                           
51 Ian Hacking notes that the term „natural kind” was coined by J. Venn in 1876 (who in chapter III § 3 writes: 

„It will be observed therefore that (…) the existence of natural kinds or groups is necessary” (p. 49). Venn 

himself credits introduction of this technical notion to J.S. Mill (Venn, 1889, p. 83) who, however, used a term 

„real” or „true” kind. See also note 1 in Khalidi (2013, p. 3). 
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independently of the mental, that is, that it is possible that there are things that are of [natural 

– PB] kind K and that there are no mental states whatsoever” (Thomasson, 2003, p. 582).  

There is another dimension to this non-arbitrariness, a methodological (or epistemological) one: 

it amounts to saying that natural kinds are opaque and only “science can discover which natural 

kinds there are and what they are like (for many kinds if not for all), and that we cannot do this 

a priori (which we could if kinds were entirely conventional)” (Bird, 2018, p. 1). This dimension 

is mostly concerned with the boundaries of classes that are natural kinds: for a kind K to be a 

natural kind “the conditions that determine whether or not something is of kind K are 

independent of whether or not those conditions are accepted by anyone” (Thomasson, 2003, p. 

582). There are two important aspects of treating natural kinds as subject of scientific inquiry: 

revisability and corrigibility (Khalidi, 2013, p. 44). Since natural kinds are opaque it is possible 

that (Thomasson, 2003, p. 583): (1) whether a given thing belongs to a given natural kind is 

unknown to literally everyone (call it the “ignorance principle”) and (2) any belief regarding 

boundaries of a given kind can turn out wrong (call it the “error principle”).   

Although it is not necessary to accept both dimensions of independence, realist tradition has 

seen them as closely related: 

“Natural science does divide things into kinds (…). If such divisions are not natural 

then much science has got things massively wrong. Conversely, if science is by and 

large right, then we can have a high degree of confidence that the divisions science 

draws are genuinely natural.” (Bird, 2018, p. 1399) 

The general realist world-view consists of three elements (Thomasson, 2003, p. 580): 

a) the ontological view that “there are kinds of things that exist and have their nature 

independently of human beliefs”; 
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b) the epistemological view that “acquiring knowledge about such kinds is thus a matter 

of substantive discovery in the face of possibilities of gross error and ignorance”; 

c) the semantic view that “reference to these kinds proceeds via a causal relation to an 

ostended sample, so that the extension of the term is determined by the real nature of 

the kind rather than by our associated beliefs and concepts, enabling us to refer to the 

kind despite our possible ignorance and error regarding its nature”.  

It is no coincidence that ontological and epistemological realist views match so well both 

dimensions of independence. As for the ontological view it amounts to saying that there is an 

objective unique best taxonomy of things that reflects the joints of the world as it really is. This 

view is contrasted with conventionalism about natural kinds. Conventionalists disagree with a 

statement that natural kinds exist independently of scientific practice (Bird, 2008/2017).  

The difference is best seen when between strong natural kind realism and strong natural kind 

conventionalism. The former can be defined as follows: “there are entities – the natural kinds – 

which reflect natural divisions in-mind independent reality” (Tahko, 2015, p. 796).52 

Paradigmatic versions of the former are defended by Armstrong (1978) for whom natural kinds 

are universals or Lowe (2006) advocating the view of natural kinds as substantial universals. 

Essentialism about natural kinds is a version of strong natural kind realism53. It is usually 

associated with Kripke-Putnam semantics54 (see Kripke, 1972; Putnam, 1975) and has been 

defended by Brian Ellis in his Scientific Essentialism (2001) for whom natural kinds are 

                                                           
52 Tahko does not differentiate between strong and weak natural kind realism but what he means by „natural 

kind realism” is undoubtedly the strong one. 

53 See Bird (2018, p. 12) for a short and easy argument.  

54 It must be noted that Hacking (2007) convincingly argues (pace general tradition of interpretation) that there 

are important differences between Kripke and Putnam and the latter was not a natural kind essentialist. 
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universals (p. 18) that are “distinguished from other sorts of things by their associations with 

essential properties and real essences. (…) Call it the essentiality requirement” (p. 21). 

On the other hand, strong conventionalism not only questions that there are such entities as 

natural kinds that reflect natural division of things – it “denies that there are any such natural 

divisions, known or unknown” (Bird, 2008/2017) or claims that “our divisions into allegedly 

natural kinds have in fact no more natural reality to them than these divisions into clearly 

conventional (and in this sense ‘arbitrary’) kinds” (Bird, 2018, p. 1399). It is not that easy to 

make sense out of this position. Taken radically it would question not only Hacking’s 

uniqueness principle (there are many ways in which we can categorize things and none of them 

is objectively better than any other) but even more importantly – by putting privileged status of 

scientific inquiry into question it would discard independence principle as well (as “anything 

goes”). A position closest to strong conventionalism is an anti-realist simple pragmatist 

approach as defined by Laura Franklin-Hall (2015, p. 937): “natural kinds correspond to the 

categories that best allow us to serve our particular aims, whatever they may be”. But even a 

simple pragmatist “is able to distinguish between the actual natural and unnatural kinds in a 

way that at least approximates our practice of doing so” (ibidem). 

As strong conventionalism, pace realism, is inconsistent with naturalism, i.e. a general view 

that scientific method has some epistemically privileged status, and since nowadays non-

naturalists seem endangered if not almost extinct species of analytical philosophers – it seems 

rather a strawman view. There are, however, many weak conventionalists. Among them e.g. 

Hacking who rejects the uniqueness principle but does not abandon independence (1991, p. 

111). This amounts to accepting that while (so called) natural kinds are dependent on scientific 

practice – this is not the case that anything goes. The idea behind weak conventionalism is clear 

in Reydon’s co-creation model of natural kinds for which he attaches “equal explanatory weight 

to our contribution and nature’s”. For a weak conventionalist to say that a natural kind does 
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carve the world at its joints does not imply that scientific classifications of things are arbitrary; 

hence, for him “plausible account of natural kinds must place some distance between what we 

believe the natural kinds to be and what they really are” (Franklin-Hall, 2015, p. 942). 

Traditional natural kinds paradigm, however, has been neither essentialist nor conventional (no 

matter strong or weak): it was nominalist55. Yet it was also realist: note that J.S. Mill (1843ab) 

used a term “real kinds” instead of natural kinds and believed that they indeed are real, i.e. they 

reflect natural groupings of things. Alexander Bird calls traditional nominalist approach “weak 

realism”; a weak realist gives a positive answer to the question of whether the world is such 

“that there are genuinely natural divisions and distinctions, i.e. that there are natural 

differences and similarities between things”56 (Bird, 2018, p. 1398) yet a negative one to the 

question of whether there are entities that are the natural kinds (Bird, 2018, p. 1404). A 

prototypical nominalist-realist would claim that there are primitive natural divisions of things 

and that science offers best methods of their discovery. I have much sympathy towards this 

nominalist tradition but despite sceptical attitude of anti-realist flavour that many weak 

conventionalists seem to share, the latter position remains consistent with naturalism and the 

independence principle57. Hence, if independence is to be an answer to the question of the 

                                                           
55 It was pointed out correctly by Hacking (2007, p. 5) who noted that when Dupré (2002, pp. 31-32) writes: 

„Traditionally natural kinds were generally assumed to satisfy all or most of the following conditions: 1. 

Membership of the kind was determined by possession of an essential property or properties (…)” he is referring 

to Kripkean view on natural kinds which did not follow the tradition of which representative were J. S. Mill and 

W.V.O. Quine.   

56 As has already been noted, following Lewis (1983) this division can be taken as primitive so that it does not 

commit a nominalist ontologically in any way.  

57 In fact, my view is that the differences between general positions of contemporary weak realism and weak 

conventionalism are, apart from some subtleties of particular theories, not substantial (they are „verbal” I 

would say).  
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naturalness – there is no need to choose between realism (either weak or strong) and weak 

conventionalism. 

 

2.4. Kinds and natural kinds – a final remark 
[Natural kinds are a subset of kinds] 

 

A conclusion drawn from the chapters 2.1.-2.3. is that kinds can be treated as special properties, 

i.e. sets of classes of things, that allow for successful inductive reasoning. Among them there 

are natural kinds, i.e. sets of things that reflect some objective divisions of the world that are 

(at least partly) independent of human practices and are best grasped via methods of science. 

At first glance my kindhood criterion may as well look as a minimalist criterion of natural 

kindhood (and not kindhood per se). Muhammad Ali Khalidi (2015, p. 105) writes:  

“(…) the categories corresponding to natural kinds feature in causal laws and 

generalizations. They are also the basis of a variety of inductive inferences and are 

projectible from one sample to another or from one instance to another. Some 

philosophers may regard this account of natural kinds to be a minimalist one (…).”  

 

That induction is treated as a criterion for natural kindhood can be easily ascribed to the 

influence of traditional nominalist realist view among natural kinds theorists who did not treat 

kindhood and naturalness questions as separate. It is very clear in Mill’s case for whom natural 

kinds were simply kinds or real kinds (Mill, 1843ab). But the same applies to e.g. Goodman 

(1955) or Quine (1969). As Bird (2018, p. 1401, footnote 5) puts it: “Much of the blame for the 

tendency to ignore the kindhood question in favour of the naturalness question can be placed 
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on the habit, found in Quine’s article for example, to take the discussion of Goodman’s new 

riddle of induction to be central to understanding natural kinds.” 

Yet it is beyond doubt that “natural kinds are not essential to induction in general” (Bird, 2018, 

p. 1402).58 I am going to argue that there are kinds that allow for successful inductive inferences 

yet that do not lay any claim to being natural. 

 

2.5. Natural kinds pluralism 
[Uniqueness principle is not necessary for naturalism; there are cross-cutting kinds] 

 

In the last chapter I argued that weak conventionalists accept the independence principle but 

discard the uniqueness principle. The uniqueness principle is best employed within the 

essentialist picture of natural kinds. As has already been noted, this picture owes much to S. 

Kripke and H. Putnam who considered reference of natural kind terms and criteria for them to 

rigidly designate their extension59. General idea of essentialism is that there are essential 

properties, possession of which is necessary and sufficient for an entity to be a member of a 

given natural kind. The idea of there being essential properties entails that there is an essence 

of a natural kind (not to be mistaken with an essence of particular members of the kind). For 

Putnam essential properties are secured by the triadic cross-world sameness relation: it stands 

between two objects and given property (two objects are same-with-respect-to-something). As 

                                                           
58 It is somewhat striking that while Bird points out aptly that nominalist-realist traditions of natural kinds can 

be blamed for ignoring kindhood question (i.e. differentiating between kinds and natural kinds) he 

interchangeably uses the term „kind” and „natural kind” (sic!). E.g. on p. 6 he indeed says that „natural kinds 

are not essential to induction in general” and just few lines below that „Even in specific cases, it is not clear that 

the kinds are essential”. 

59 Kripke (1980) footnote 56; Putnam e.g. (1975, pp. 230-235). 
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is common for essentialists, Putnam claims that sameness relation can stand between objects 

only in respect to some microstructural properties - to be discovered by science. Putnam rejects 

operationalism; i.e. to be discovered by science means that there is an extra-theoretical (as 

opposed to intra-theoretical) truth about the nature of things and, hence, an extra-theoretical 

extension of natural kind terms (Putnam, 1975, pp. 235-238). 

Khalidi (1993, pp. 111-113) argues convincingly that essentialism implies disjointness of 

natural kinds. Disjointness principle amounts to saying that there are no crosscutting kinds: 

entities belong to separate basic scientific categories. For an essentialist it seems important as 

he is motivated “to arrive at a foundational level of scientific categories which can be 

considered to be the natural” and this would be impossible “unless each sample belonged to a 

single category at the most basic level so that it could be used to define it in a paradigmatic 

way” (Khalidi, 1993, p. 111). It does not mean than an essentialist must accept only few 

fundamentals from physics as natural kinds; instead he may go for the “hierarchic thesis” 

(Khalidi, 1998, p. 35) that allows for taxonomy of kinds and different levels of scientific inquiry 

(i.e. physics, chemistry, biology etc.).  

The uniqueness principle, as distilled from an essentialist picture of natural kinds60, accepts 

theses of microstructure, discoverability by science, disjointness and hierarchy. Prima facie it 

looks extremely coherent, intuitive and a must-go for a scientific realist. It is, however, possible 

to discard the uniqueness principle and remain a realist – a pluralist one like e.g. Philip Kitcher61 

(1984ab), John Dupré (1981, 1993, 1999) and Muhammad Ali Khalidi (2013, 2015). Dupré’s 

                                                           
60 I use the word „picture” as its elements do not stand in any strong logical relations. I.e. uniqueness seems to 

imply disjointness but it not the other way round. E.g. Hacking openly discards uniqueness (1991, p. 111) yet he 

seems to accept hierarchy thesis (1993, p. 286)   

61 His conception of pluralistic realism has been in may ways adopted by both Dupré and Khalidi; for that he 

deserves a mention, however, I will focus on the latter two in my dissertation. 
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calls his position “promiscuous realism” as it advocates pluralism “as the claim that there are 

many equally legitimate ways of dividing the world into kinds62” (1993, p. 6). According to 

Dupré kinds are means of classifying objects and “(…) it might be that relative to a particular 

purpose there is a uniquely best scheme of classification. What is excluded is that there should 

be a uniquely best system of classification for all purposes or, which comes to the same thing, 

independent of any particular purpose. The underlying philosophical view I have criticized as 

scientistic (…) is the view that science can be expected to provide just such a goal-independent 

set of classifications” (Dupré, 1999, p. 473). Khalidi also sees naturalness of kinds as domain 

dependent in which he agrees with Dupré: “I concur with him in thinking that different 

classification schemes reflect different interests and that there is no “uniquely best system of 

classification for all purposes or, which comes to the same thing, independent of any particular 

purpose” (Khalidi, 2013, p. 63). 

What pluralists accept without doubt is that there are crosscutting categories. An example of 

such a crosscutting can be found in Kitcher via Khalidi (1993, p. 102): consider a tiger that is 

at the same time a mammal and a quadruped. Hence, being a quadruped and a mammal is not 

disjoint and yet they form no hierarchy as neither is subsumed under the other (e.g. a human is 

a mammal but no quadruped while iguanas are quadruped but they are not mammals). There 

are, however, some important differences between Dupré and Khalidi (both pluralists) which I 

see as resulting from their focus on different categories that cross-cut, different understanding 

of privileged status of scientific classifications and different attitudes towards folk categories 

and their ontological status; the latter is what I am going to focus on in the next chapter. 

                                                           
62 „My thesis is that there are countless legitimate, objectively grounded ways of classifying objects in the world. 

And these may often cross-classify one another in indefinitely complex ways. Thus while I do not deny that there 

are, in a sense, natural kinds, I wish to fit them into a metaphysics of radical ontological pluralism, what I have 

referred to as ‘promiscuous realism’” (Dupré, 1993, p. 18). 
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Meanwhile, there are at least two views that pluralists share while accepting that there are 

crosscutting categories: 

1) they remain realists: 

“As far as I can tell, the fact that scientific categories are not disjoint does not affect 

the thesis of scientific realism; if categories are not always mutually exclusive, that 

should not make them any less real. There is nothing wrong with talking about carving 

nature at the joints as long as one bears in mind that nature's joints are not always 

disjoint” (Khalidi, 1993, p. 112). 

2) they invoke the notion of interest-relative taxonomies: 

 “(…) the idea that there are crosscutting taxonomies is closely related to the view that 

scientific classification is interest relative” (Khalidi, 1998, p. 42). 

 

Although, they insist on being realists63, invoking the notion of interest puts them in close 

neighbourhood with weak conventionalists about natural kinds64; their realists attitude lies 

within what they count as proper interest. For Khalidi “natural kinds are classifications 

introduced for epistemic purposes” (2013, p. 64) or, to be more detailed, “natural kinds are 

investigative or epistemic kinds, in the sense that they are the categories revealed by our 

systematic attempts to gain knowledge of nature. Since science provides us with the best insight 

into the kinds that exist in nature, all the categories of science can be corrigibly considered 

natural kinds – at least, until such time as they are rejected in favor of others (and these latter 

                                                           
63 See Khalidi (2013, p. 65): „The epistemic kinds that we arrive at as a result of the scientific enterprise 

comprise an effort to discern the nature of reality. It is not that epistemology is driving metaphysics, but that 

the epistemic enterprise of science attempts to reflect the divisions in nature, and those divisions mark the 

boundaries between natural kinds”. 

64 See also footnote 55. 
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categories ought then to be considered natural kinds(...)” (Khalidi, 2013, p. 43). While both 

Dupré and Khalidi recognise a special status of scientific inquiry (which remains nonetheless a 

source of crosscutting categories) and its impact on categorizing objects into natural kinds – 

they differ in at least one important aspect that I am going to focus on in the next chapter. 

 

2.6. Natural kinds and folk theories 
[There are real folk kinds cross-cutting with natural categories]  

 

As Khalidi notes, if the way we categorize objects is indeed interest relative (as pluralists claim 

it is) – the question of what natural kinds there are becomes at least in part epistemological 

rather than purely ontological. Most importantly, there are many reasons for which people 

classify entities – making divisions that serve different purposes. Some purely aesthetic (like 

“aquarium fish” from Khalidi, 2013, p. 63); some empirically accountable (like chemical 

elements). Which of these interests result in postulating categories that reflect natural divisions 

of entities? While for Khalidi such interest must serve solely epistemic purposes i.e. “our 

systematic attempts to gain knowledge of nature” (Khalidi, 2013, p. 43), Dupré is much more 

liberal. Most importantly, while he accepts that scientific classifications result from epistemic 

purposes, he claims that “there is nothing fundamentally distinguishing such purposes from the 

mundane rationales underlying folk classifications” (Dupré, 1999, p. 462) and that “folk 

taxonomies are as legitimate, and can be interpreted as realistically, as scientific taxonomies” 

(ibidem, p. 461).  

Main opponent of Dupré’s promiscuous realism is Putnam’s essentialism, namely a claim that 

science specifies the extra-theoretical extension of a natural kind term “by identifying the real 

essences for kinds whose nominal essence is supplied by common sense” (Wilson, 1996, p. 307). 
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For Putnam there are four elements of meaning of natural kind terms (like water): syntactic 

markers (a term can be e.g. a mass noun), semantic markers (liquid), stereotype and extension 

(Putnam, 1975, p. 269). The former three (unlike extension) are intra-theoretical and ought to 

allow for grasping or communicating the latter:  

“There are two obvious ways of telling someone what one means by a natural-kind term 

such as 'water' or 'tiger' or 'lemon'. One can give him a so-called ostensive definition - 

'this (liquid) is water'; 'this (animal) is a tiger'; 'this (fruit) is a lemon'; where the 

parentheses are meant to indicate that the ' markers' liquid, animal, fruit, may be either 

explicit or implicit. Or one can give him a description. In the latter case the description 

one gives typically consists of one or more markers together with a stereotype (…) - a 

standardized description of features of the kind that are typical, or 'normal', or at any 

rate stereotypical. The central features of the stereotype generally are criteria - features 

which in normal situations constitute ways of recognizing if a thing belongs to the kind 

or, at least, necessary conditions (or probabilistic necessary conditions) for 

membership in the kind. Not all criteria used by the linguistic community as a collective 

body are included in the stereotype, and in some cases the stereotypes may be quite 

weak. Thus (unless I am a very atypical speaker), the stereotype of an elm is just that of 

a common deciduous tree. These features are indeed necessary conditions for 

membership in the kind (I mean 'necessary' in a loose sense; I don't think ' elm trees are 

deciduous' is analytic), but they fall far short of constituting a way of recognizing elms. 

On the other hand, the stereotype of a tiger does enable one to recognize tigers (unless 

they are albino, or some other atypical circumstance is present), and the stereotype of 

a lemon generally enables one to recognize lemons” (Putnam, 1975, pp. 229-230).   

Roots of Putnam’s differentiating between a stereotype and an extension can be found in 

Locke’s conception of nominal and real essences (1690, [bk 3 ch. 3 p. 15], p. 402). Real 
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essences reflect internal and discoverable constitution of things whereas nominal essences are 

the abstract ideas for which general names stand. For Locke while things indeed have their real 

constitution of their intensible parts from which sensible qualities (i.e. nominal essence) flow – 

it is the latter that serves to distinguish between species of things (p. 403). For Putnam, however, 

the function of stereotype associated with a given natural kind term is only to provide necessary 

(even if probabilistic) criteria for recognizing (in normal situations) that a thing belongs to a 

given kind (1975, p. 403). In no way, however, these criteria constitute a real essence, or 

extension, of it; in extreme cases they are nothing more than a marker that allows for introducing 

a term into one’s vocabulary (like when we find out in school that molybdenum is a kind of 

metal).  

While Putnam agrees with Locke that there are extension-determining real essences which can 

be accounted for in terms of microstructural (Putnam, 1975, pp. 235-238) or imperceptible 

properties, they differ significantly on how this affects our taxonomical practices. As Dupré 

notes (calling this approach “optimism”) (1993, p. 22): “Putnam maintains that genuine natural 

kinds provide the extensions of many terms of natural language, where these natural kinds are 

determined by true Lockean real essences.”. Locke is, however, sceptical and often interpreted 

as a conventionalist when it comes to taxonomical practices (Jones, 2016). For him in case of 

conceptual objects (such as triangle) real and nominal essences are the same (Locke, 1690, ch. 

3, p. 18; p. 404), however, “(…) he doubted whether real essences, if they were, per impossible, 

discovered, would coincide with the merely nominal kinds we had so far discovered. Thus he 

held that kinds of things were demarcated by nominal essences only (…)”, (Dupré, 1993, p. 22). 

The tension between Locke and Putnam can be coined in terms of relation between stereotypical 

or folk categories vs. real ones. For Putnam stereotypical (or, as I prefer, folk) and real (or 

natural) categories are convergent in a way best illustrated by his “Twin Earth” example 

(Putnam, 1975, pp. 230-233). If there were a place – Twin Earth – identical with our Earth in 
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every possible respect but the very fact that a substance people call there “water” is not H2O. 

By this Putnam means that the substance shares every phenomenal property with our well-

known Earthly H2O-water but it turns out that it has different chemical composition. The idea 

behind this example is to test our semantic intuitions: if we travelled to Twin Earth, due to 

phenomenal properties of not-H2O-water that would match our stereotypical folk category of 

water, we would identify the substance as water. But if we found out that the substance in 

question was not H2O we would have to say that what Twin-Earthlings called “water” was not, 

in fact, water. As has already been mentioned in chapter 2.4., for Putnam sameness relation, 

constitutive of natural kinds, can stand between objects only in respect to some microstructural 

properties to be discovered by science and not in respect to our stereotype. Hence, if the “central 

question raised by Putnam’s analysis is how the nominal, or stereotypic, kinds of ordinary 

language are to be correlated with the natural kinds discovered by science“ (Dupré, 1993, p. 

24) Putnam’s answer is that our folk (stereotypical, theory-driven) categories adjust to joint 

carving real essences that science strives to discover. For Putnam this is a matter of semantics 

(with far-going consequences for metaphysics): as science progresses our stereotypical 

categories will be able to grasp external meaning (extension) on natural kind terms better and 

better; yet the meaning is as it is and natural kind terms mean what they mean (even if our 

stereotype is wrongheaded65) due to an indexical component of meaning that grants some kind 

of semantic “magnetism” of a term towards an extra-theoretical extension (see Dupré, 1993, p. 

24). 

Locke does not use a category of “natural kinds”; instead he employs a notion of “species” “as 

applying generally to any possible classification scheme we create when we organize our world 

                                                           
65 Of course categories „(…) wholly wrongheaded may be abandoned. Or if they are not, we can perhaps 

recognize that certain backwaters of ordinary language carry on outside the pale of orderliness described by 

science (perhaps as a resource for poets and the like)” (Dupré, 1993, p. 24). 
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through naming” (Jones, 2016). Meaning of species terms, unlike Putnamian natural kind terms, 

is not external but reflects our practice of sorting things into groups based on their observable 

similarities. Locke denies that there are natural species, i.e. that by classifying things we grasp 

categories that satisfy independence principle (ibidem) – even in science there are no Putnamian 

natural kind terms66; we employ only stereotypical, observation based and theory-driven 

categories that cannot grasp real essences of what there is. Note that the clear difference 

between Locke and Putnam lies in their semantics and not metaphysics. There is a longstanding 

debate whether Locke can be considered a natural kind realist (a strong, essentialist, one) which 

resulted from his accepting that there are real essences67. But even if he can be considered as 

such, his position would be that natural kinds are not discoverable by our scientific practice (as 

no term of science is a Putnamian natural kind term). The only categories (I would say: kinds) 

we know and refer to – do not carve the world at its joints. 

The difference between Putnam (e.g. 1975) and Dupré (e.g. 1993) is not only semantical but 

also, and even more importantly, metaphysical. It amounts to Dupré anti-essentialist position 

which denies “that a real essence is necessary for a natural kind” (1993, p. 63). He understands 

a natural kind as “a class of objects defined by common possession of some theoretically 

important property (generally, but not necessarily, microstructural)” (Dupré, 1993, p. 22); in 

fact, this “theoretically important property” may belong to real but also, according to Dupré, 

nominal essence. Whereas for Putnam stereotypical categories function as “approximately 

correct characterizations of some world of theory-independent entities”68 (Putnam, 1975, p. 

                                                           
66 Note, however, that there are purely conceptual objects, as the already mentioned triangle, in case of which 

nominal and real essence coincide; I will come back to this in chapters 2.7.1ff.  

67 Such was e.g. Locke’s interpretation by Leibniz; see e.g. Jones (2016). 

68 Compare Boyd’s „terms in a mature scientific theory typically refer; Laws of a mature scientific theory are 

typically approximately true (Boyd, 1973)” which is a position similar to Putnam’s (1975, p. 290).  
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237), Dupré’s position is that “folk taxonomies are as legitimate, and can be interpreted as 

realistically, as scientific taxonomies” (Dupré, 1999, p. 461).  

Dupré’s promiscuous realism (unlike e.g. Khalidi’s pluralism) accepts that many of the ordinary 

language kinds are natural kinds; he offers many examples – among them “cedar” a non-

scientific category that is cross-cutting with a biological category “thuja”:  

“If cedars, for example, do all serve a common function for the carpenter, then relative 

to that human practice I see no reason to deny the naturalness of the kind they form: it 

is a natural fact, after all, that there exists a class of things, albeit botanically diverse, 

suited to this role. I see no reason to deny that this kind might exist independently of our 

recognition of it, and might have been literally discovered by early carpenters” (Dupré, 

1993, p. 63). 

 

Dupré’s position is that there are natural divisions of entities; he actually accepts that there are 

(or might be) natural kinds that share common real essence (he calls them “strong natural 

kinds”; Dupré, 1993, p. 63). He sees, however, naturalness of kinds as a matter od degree 

(ibidem); for him any interest-driven categories (be it biological taxa or ordinary language or 

folk categories) can be also natural and discoverable (and real).  Hence, there is no need for 

Putnamian semantic magnetism – there are natural kind terms in ordinary language that refer to 

folk categories that are real (“joint carving”). 

Accepting that folk categories can also be natural kinds is what makes Dupré position quite 

different from Khalidi’s. While both, unlike Putnam, accept that there are natural cross-cutting 

categories – for Khalidi (and not Dupré) these must still belong to different domains of science 
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and serve epistemic purposes as he defines them69; folk categories do not constitute natural 

kinds (Khalidi, 2013, p. 64)70. 

 

I agree with Dupré that folk categories can be real and that they may constitute kinds. I do not 

want, however, to go as far as to treat them on par with natural kinds. Although I find difference 

between me and Dupré to much extent verbal – it must be explained for the sake of clarity. As 

I have already argued71 there is a long-standing tradition to not differentiate between kinds, real 

kinds and natural kinds. Within this tradition to say that there is a kind amounts to saying that 

certain grouping is joint-carving and, as such, natural. As independence principle is widely 

accepted as a naturalness criterion it is almost automatic to exclude folk categories from the 

natural ones and, hence, not to treat them as real. Even for Khalidi who differentiates between 

kindhood and naturalness questions (and who uses category of non-real kinds; see Khalidi, 

2016, p. 1) real kinds are natural kinds (and vice versa). As Dupré, maybe controversial but still 

representative for that tradition, strives to defend realism of folk categories72, it seems like a 

justified move to posit their naturalness at the same time. It is clear, however, that there is a 

tension between these two categories in Dupré’s theory. Whereas naturalness is for him a matter 

of degree – it is doubtful that the same applies for being real. 

                                                           
69 See previous chapter. 

70 Khalidi writes that „folk categories are generally [not] as legitimate as scientific ones” (2013, p. 64); but even 

for those legitimate this is his position that they either coincide with scientific categories or they serve non-

epistemic purposes (ibidem). Hence, they either become scientific kinds or are not natural kinds by Khalidi’s 

definition. This allows for a similar picture of relation between science and ordinary language as the one 

offered by Putnam: many terms of the latter may refer, in fact, to kinds demarcated by the former. 

71 See chapter 2.2. 

72 According to Dupré (1993, p. 63), folk categories can be also discovered and not created as conventionalists 

would claim. 
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I find it much more useful, at least for the purpose of this dissertation, and less controversial to 

treat the category of natural kindhood as belonging either to what Dupré calls “strong natural 

kinds” (if one is an essentialist or strong natural kinds realist) or to what Khalidi calls “epistemic 

kinds”73 (if one is a weak realist). This way naturalness of kinds will still satisfy independence 

principle as I am going to discuss it in later chapters. As a result, folk categories are not (at least 

prima facie) natural kinds. It does not mean, however, that they are not real; I agree with Dupré 

that they can be constitutive of real kinds. 

 

2.7. The socialness question 
[An introduction] 

 

Having introduced notions of “kinds” and “natural kinds” I believe I have provided enough 

background to focus on the notion crucial for my argument: “social kinds”. Despite recent 

popularity on the subject, it must be noted that John Searle, one of the central figures to the 

debate, pointed out 10 years ago that philosophy of society, centring essentially around 

questions of social ontology, “in English speaking countries does not yet exist” (Searle, 2007, 

p. 3). Much has changed since that time but the meaning of the term “social kinds” is still far 

from being universally agreed upon. In fact, the picture of social kinds74 I am to defend is a 

critique of a recent Khalidi’s ideas on the topic (2016) influenced by Dupré promiscuous 

                                                           
73 See previous chapter. 

74 Most of the ideas in this chapter have shared authorship as they result from a side project I held with 

Krzysztof Posłajko; some of them were already co-presented at Tufts University during The 11th Biennial 

Collective Intentionality Conference in Boston in August, 2018. 
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realism. My critique requires, however, that I first introduce another notion – the one of 

“artefacts”.  

 

2.7.1. Artefacts and artefactual kinds 
[Hilpinen’s definition of artefacts as something intentionally produced for a purpose via 

modifications of materials] 

 

Distinction between things that exist by nature and the ones that exist by craft is a very old one 

(Aristotle, [2000]) and is now often coined in terms of distinction between artefacts and natural 

kinds. There are two ways, not independent of each other, to introduce the notion of “artefacts”. 

The first one is to contrast them with natural kinds by showing how they violate the 

independence principle; the other one is to provide a positive definition. In this chapter I will 

focus of the latter (although eventually I will cover the former as well). 

Risto Hilpinen coined a popular definition of artefacts; he took them to be “physical objects 

which have been manufactured for a certain purpose or intentionally modified for a certain 

purpose” (Hilpinen, 1992, p. 58)75. As Beth Preston (2018) indicates, there are three conditions 

that any artefact must satisfy according to this definition (they “are intended to be individually 

necessary and jointly sufficient to distinguish artifacts from naturally occurring objects”; 

ibidem): 

1) they must be intentionally produced; 

2) they must involve modification of materials; 

                                                           
75 Another and similar definition is in Hilpinen (1999|2011): “an artifact may be defined as an object that has 

been intentionally made or produced for a certain purpose”. 
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3) they must be produced for a purpose. 

 

Although it seems to grasp an ordinary meaning of the word “artefact”, this definition is in fact 

technical and while “we usually reserve the term “artifact” for tangible, durable objects such 

as an archaeologist might unearth (…) objects made intentionally for a purpose include many 

that are ephemeral or abstract.” (Preston, 2018). This definition is, hence, inclusive of bicycles, 

pencils, hammers but also pieces of music and cocktail parties.  

I accept this definition. It must be noted, however, that by this I oppose Putnamian treatment of 

artefacts. For Putnam not only natural kind terms were indexical – the same applied to “the 

great majority of all nouns, and to other parts of speech as well” (Putnam, 1975, p. 242). It has 

this consequence that “when we use the word 'pencil', we intend to refer to whatever has the 

same nature as the normal examples of the local pencils in the actual world” (Putnam, 1975, p. 

243). This nature is as discoverable as nature of any other extension of a given term (it can turn 

out that pencils are, in fact, e.g. living organism and not artefacts; ibidem). Putnam, however, 

does not offer any hint what this nature could amount to: like possibly chemical structure in 

case of water or DNA code in case of biological species. This seems to justify Schwartz in 

claiming that: “I believe, of course, that there is no such underlying nature of pencils, nor is 

there a presumption of such a nature” (Schwartz, 1978, p. 571); he instantly adds, however, 

“what makes something a pencil are superficial characteristics such as a certain form and 

function” (ibidem). By this he means not that there is nothing in common for all the pencils, but 

rather that there is no Lockean real essence that pencils share (there is no natural kind “pencil”). 

Instead he calls kinds of artefacts “nominal kinds” of which he posits that “members of a 

nominal kind do not share a common hidden nature, and we can give an analytic specification 
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in terms of form and function of what it is to be a member of the nominal kind” (ibidem, p. 

572)76. 

Schwartz’s critique of Putnam’s treatment of artefactual kind terms is eventually consistent 

with Hilpinen’s definition and my view of artefactual kinds as nominal and functional ones. Its 

consequence is that, as Thomasson (2009, p 199) neatly put it, “such kinds have only a nominal 

essence established analytically by the criteria we associate with the term and discoverable 

merely by reflection on speakers’ use of the term ‘pencil’, not a real essence discovered via 

empirical investigation into the kind in question”. 

 

2.7.2. Artefact as copied kinds 
[Form, or shape, of an artefact is not an essential property] 

 

Whether or not artefactual kinds are nominal and as such lack real essence is a matter of still 

ongoing debate. Those sympathetic to Putnam’s position, as Hilary Kornblith (1980) or James 

A. Nelson (1982) point out, however, that Schwartz does not offer any argument that there is 

nothing underlying certain function and form of an artefact (see e.g. Kornblith, 1980, pp. 112-

113)77.  

                                                           
76 See also Schwartz (1980, p. 182): „The essence of a nominal kind is not a natural essence, rather nominal 

kinds, at least in the ideal case, do have a linguistic essence. This linguistic essence is the definition of the 

nominal kind term. The extension of a nominal kind term is determined by an analytical specification of 

superficial features such as phenomenal properties, and/or form, function, or origin.” 

77 In which he, to my mind, misses the point as it is not a matter of there being something underlying certain 

function of an artefact but rather a matter of that function not being constitutive of an artefact. Schwartz’s 

position on nominal kinds is further developed in his 1980 paper. 
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Moreover, one can argue that certain function and form are exactly what should count as 

essential properties in case of artefacts. Such is position of Crawford Elder (2007) for whom 

many kinds of artefacts are copied kinds, in which case “the properties essential to the kind 

accompany one another in instance after instance because of a common history of function” 

(Elder, 2007, p. 34; also Elder, 2004, p. 133). According to Elder (e.g. 2007, pp. 38-39) 

members of copied kinds are characterized by possessing three essential properties: 

1) a particular qualitative make-up or ‘shape’ (either literal as in case of a screwdriver or 

metaphorical as in case of linguistic forms); 

2) a ‘proper function’ (“the members are produced by a process or mechanism which 

copies them from previous members similarly shaped, and does so as a causal 

consequence of performances, by those previous members, of certain functions—

productions by them of certain effects”; 2007, p. 38); 

3) a ‘historically proper placement’ (“the operations by past members, on which 

production of the current ones causally depends, were cooperations with members of 

specific other copied kinds located alongside those past members”; 2007, p. 39). 

 

Any three of these properties, according to Elder (ibidem), possibly clustered together with 

some other essential properties, constitute a (copied) kind. Any combination of these essential 

properties is unique and like of no other kind.  

The most striking problem with Elder’s position is that his concept of copied kinds is not 

inclusive of everything we would intuitively treat as an artefact. An example offered by 

Thomasson are decorative items (like neckties or nose rings) that lack characteristic shape 

(Thomasson, 2009, p. 202). Another category that Elder himself acknowledges as problematic 

is that of very general artefacts such as chairs or tables (ibidem; also Elder, 2007, p. 44): they 

not only lack a particular shape but also they have no “well-defined” historically proper 
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placement. To this Elder answers: “My position, in sum, is this. Commonly recognized kinds of 

artifacts that are very broad and inclusive are unlikely to constitute copied kinds; fairly specific 

familiar kinds of artifacts are all likely to do so (more on this in a moment); and among these 

fairly specific kinds the more specific will in general be the more interesting copied kinds, the 

ones which display richer clusters of characteristic properties. Eames 1957 desk chairs are a 

more interesting copied kind than are desk chairs in general” (Elder, 2007, p. 47). As for 

neckties, Elder position is that “it is wearings of neckties which form a true copied kind” (Elder, 

2007, p. 49) as these wearings “have a characteristic physical and social ‘shape’, and get 

reproduced because, in the historically proper placement of a specific dress code, they have 

afforded their agents social access or acceptance” (ibidem). 

Even if one is to grant Elder that specific artefact categories are better candidates for copied 

kinds, treating “shape” as an essential property of copied kinds artefacts remains highly 

problematic. As Thomasson notes: “the very presence of these widely varying design kinds for 

chairs, corkscrews, paperclips, and the like (which makes it implausible to defend the existence 

of very general artifactual kinds) also seems to demonstrate that shape regularly fails to cluster 

in this way with function and historically proper placement” (2009, p. 203). This is because 

both function and historical placement underdeterminate the shape of a given artefact. Elder’s 

treatment of artefacts as copied kinds not only allows that some of the former are not the latter78 

but also risks that those that are not – belong to our paradigmatic examples of artefacts (like 

chairs and tables in general).  

                                                           
78 Which amounts to him claiming that whereas most of the artefacts are, in fact, natural kinds, it is possible 

that not all of them are; compare Elder (2007, p. 50): „Do the sortals by which common speech picks out 

artifacts—for example, ‘screwdrivers’, ‘desk chairs’—designate real kinds in nature? I have argued that 

at least some of them do” or “we should have no compunctions about terming copied kinds natural kinds” 

(ibidem, p. 40). 
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The source of problems with Elder’s theory is that a form, or shape, can hardly be seen as a 

defining property of artefacts. Still, however, “at least for the most part, it seems that what 

makes two artifacts members of the same kind is that they perform the same function” 

(Kornblith, 1980, p. 112). But what to make out of the strong suggestion that it is sameness of 

function that allows for distinguishing between artefactual natures (Thomasson, 2009, p. 201) 

- especially if eventually Putnamian essentialism towards artefactual kinds is to be discarded 

along with his essentialism towards natural kinds?  

 

2.7.3. Artefact functions vs. designer’s intentions 
[It is intention itself rather than (intended) artefact function that is constitutive or artefacts] 

 

It is not my aim here to provide a detailed review of theories of artefact functions79; instead I 

will consider whether artefact functions are good candidates for real essence of artefactual 

kinds. For that I shall assume that functional properties can in general constitute a real essence 

of natural kinds, i.e. some biological entities defined functionally like hearts or lungs. Such is 

a position of Ruth Millikan, Karen Neander and Beth Preston who at the same time differ 

significantly on the status of artefact functions.   

Beth Preston80, defending her non-intentionalist pluralist theory of function (1998; also 2009 

and 2018), claims that artefacts have two types of functions: a direct proper function81 (i.e. a 

                                                           
79 Preston (2009) offers a thorough one. 

80 Although she does not openly admit being an essentialist towards the nature of artefacts I interpret her as 

one.  

81 “Proper function” in this debate is a technical term coined by R. Millikan in her 1984 book “Language, 

Thought, and Other Biological Categories”. It is defined as follows: “for an item A to have a function F as a 

"proper function", it is necessary (and close to sufficient) that one of these two conditions should hold. (1) A 



74 
 

function “they have historically been reproduced to serve”; 2009, p. 226) and a system function 

(i.e. a function “they were not reproduced to serve but are capable of serving; ibidem) whereas 

a proper function can be seen as somewhat “an ossified form of a system function82”(Preston, 

1998, p. 250). According to Preston “artifacts get these proper functions by a process 

analogous in basic respects to the natural-selection process by which biological traits get 

theirs” (ibidem, p. 243): in case of biology after a new trait arises by either mutation or being a 

by-product of other traits and proves successful in its performance and reproductive success of 

its possessor – it ensures its own reproduction as well. In case of artefacts: a prototype made by 

an inventor if successful (meaning not that it performed as intended by the inventor but that it 

performed in a way useful to its possessors) – will be reproduced.  

Ruth Millikan’s position is that proper functions of artefacts can be established either directly 

(i.e. in virtue of their history of reproduction) or “derivatively” (i.e. “through the maker’s (…) 

intentions”; 1999, p. 205), or in both ways. A clear advantage of such an approach is that, unlike 

for Preston, novel prototypes that have not yet been reproduced on account of serving its 

intended function – can still have their (derived) proper function (see Millikan, ibidem, also 

Preston, 2009, p. 224). Hence, Millikan’s view is that there are two sources of artefact functions: 

                                                           
originated as a "reproduction" (to give one example, as a copy, or a copy of a copy) of some prior item or items 

that, due in part to possession of the properties reproduced, have actually performed F in the past, and A exists 

because (causally historically because) of this or these performances. (2) A originated as the product of some 

prior device that, given its circumstances, had performance of F as a proper function and that, under those 

circumstances, normally causes F to be performed by means of producing an item like A” (Millikan, 1989, p. 

288). It ought to be noted that B. Preston use of “proper function” is somewhat different as she denies the 

element of intention that is brought by condition (2) of Millikan’s definition (constitutive of “derived proper 

functions”) as she focuses on “direct proper functions” instead. For details refer to: e.g. Millikan, 1999. 

82 But „a truly pluralist theory of function, however, would do better to regard these two types of function as 

complementary and of equal importance” (Preston, 1998, p. 250). 



75 
 

history of reproduction and designer’s intentions; her view can be coined as a mixed one: with 

intentionalist and non-intentionalist components (see Preston, ibidem, p. 223). 

Karen Neander theory of artefacts functions is, on the other hand, thoroughly intentionalist: 

whereas “the functions of biological traits are the effects for which these traits were selected 

over the course of evolutionary history”, artefact functions “are the effects for which they are 

intentionally selected by human agents“ (Preston, 2009, p. 221; see also Neander, 1991). 

Intentional selection, according to Neander, is different from the natural one in that it can apply 

to tokens (need not be generalized over types) and as such remains independent of the history 

of reproduction83 (Preston, 2009, pp. 221-222). 

The question of whether human intentions are somehow constitutive of artefact functions is (at 

least prima facie) a question of whether artefacts satisfy independence principle – given that 

indeed it is sameness of function that allows for distinguishing between artefactual natures 

(Thomasson, 2009, p. 201). For Preston (also Elder) who embrace non-intentionalism (in terms 

of a direct proper function), artefacts are natural kinds similar to kinds of biology, governed by 

an objective process of reproduction. As has already been pointed out, such an approach has 

problems with providing a function for novel artefacts (or prototypes). There is, however, an 

even more fundamental concern: any direct proper function theory account of artefact functions 

is circular. As Thomasson84 (2009, p. 205) notes, to identify a direct proper function of an 

artefact of a given kind we ought to identify artefact’s ancestors (present in the history of a 

                                                           
83 Compare: „Whereas evolved functions must be generalizable over types, artifact functions may be 

idiosyncratic. Unique inventions, like the additions to James Bond’s brief case, can have proper functions 

peculiar to them because they can be individually selected for particular effects. Also, because intentional 

agents do have foresight, there need be no past performances of the functional effect, nor any ‘ancestral’ 

artifacts to do any performing. It is enough, in the case of intentional selection, if the designer believes or hopes 

that the artifact will have the desired effect and selects it for that purpose” (Neander, 1991, p. 462). 

84 By referring to ideas from Maarten Franssen and Peter Kroes.   
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function reproduction). Since these ancestors are by definition members of the kind in question, 

however, we need to presuppose “a categorization of entities into artifactual kinds, a 

categorization that cannot itself be grounded on sameness of function” (ibidem). Thomasson 

concludes that “it seems better to hold that the notion of artifactual function that is relevant to 

our standard ways of delineating at least many artifactual kinds is in fact a notion of intended 

function (or Millikan’s derived proper function), not (direct) proper function in Preston’s 

sense“ (ibidem).  

Intentionalist (or partly intentionalist) theories of artefact functions have an additional 

advantage of remaining in accordance with an intuitive Hilpinen’s definition of artefacts which 

requires that they are intentionally produced for a purpose. For both Millikan and Neander, who 

embrace such theories – and given that they in fact do, independence principle is prima facie 

not fully satisfied in case of artefacts85. Hence, it turns out that it is not sameness of function 

that allows for distinguishing between artefactual natures but rather sameness of intended 

function. What seems characteristic, however, of Millikan’s and Neander’s approaches towards 

artefacts is that for neither of them intention is necessary for a function to appear. In fact, they 

both seem to emphasise function rather than its intentional character as a core property of 

artefacts and allow for a non-intentional source of proper function at least in case of some of 

them86. 

                                                           
85 This may sound like a somewhat surprising claim given Millikan’s and Neander’s attempts to naturalize 

intentions (see e.g. Millikan, 2000). Meanwhile, it is enough to point out that there is no necessary connection 

between naturalizing intentions and dismissing independence principle – as long as naturalized intentions can 

still be seen as representing or having content (elimination of content would make little sense in calling certain 

theory an intentionalist one). 

86 E.g. „(…) artifacts can acquire proper functions either in Preston's way, that is, "directly," or through the  

maker's (not the user's) intentions, or in both ways” (Millikan, 1999, p. 205); also: „As a number of people have 

pointed out, there are also artifact functions that  derive from a selection process more akin to natural 

selection” (Neander, 1991, 462 footnote 11). 
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Thomasson, on the other hand, notes (following Bloom; 1996) that “intended function would 

be too narrow to serve as the feature that unifies artifactual kinds” (Thomasson, 2009, p. 206) 

as there are clear examples of artefactual kinds that fail to share a common function. She 

considers art kinds, paradigmatic examples of artefacts, among which some were intended as 

serving purely decorative functions, while others “to provoke political protest, others to make 

money or add to the glory of the artist, others to express emotion (…)” (ibidem). Her position 

is that what unifies artefactual kinds is not a function but rather a relevant and substantive 

intention: “for any essentially artifactual kind K, something is a K only if it is the product of a 

largely successful intention to make something of kind K, where such intentions must involve a 

substantive conception of what sorts of features are K-relevant and this conception largely 

matches that of some group of prior makers of Ks (if there are any)” (ibidem; see also 

Thomasson, 2007, p. 59). As a result, something is a knife (clearly an artefact) if it is a 

successfully realized product of someone’s intention to make a knife – i.e. something that 

satisfies a substantive conception of what properties are relevant for being a knife (possibly but 

not necessarily functional ones). 

 

2.7.4. Social artefacts 
[At least some of the artefacts are essentially social phenomena] 

 

Having introduced the notion of artefacts or artefactual kinds, it is time I already moved to the 

main topic of this chapter: social kinds. As opposed to artefacts, in case of social kinds there 

seems to be no generally accepted positive definition. Hence, to grasp the notion it might be 

useful to contrast it with some that are already better understood – like e.g. that of artefacts. 

And Thomasson notes that while social kinds (or at least some of them) depend on human 
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intentionality, “the role of human intentions in the creation of artifacts seems rather different 

from their role in creating social and institutional facts and objects”, also, “artifacts don’t seem 

to be essentially social objects at all” (2007, p. 52). For Thomasson this has a significant 

consequence as “it makes perfect sense to suppose that a solitary human could create a knife, 

though not a government or money” (ibidem). 

Yet it seems that on Thomasson’s picture of artefactual kinds their social status it far more 

important than she declares. That is because within her theory there are two aspects of human 

concept and intentions relevant for the nature of artefactual kinds. Maker’s intention or concept 

“of what specific features are relevant to belonging to the kind establish which particular 

intended features are relevant to membership in a given artifactual kind and thus may be said 

to form the particular nature of the kind”; speakers’ intentions “establish what category of kind 

is to be referred to by establishing what sorts of features are relevant to unifying artifactual 

kinds in general (and thus are the sorts of features that will be essential to those kinds)” 

(Thomasson, 2009, p. 206). Hence, it is speakers’ intentions that constitute given artefactual 

kind as a kind that it is. 

In “Artifacts and Human Concepts” Thomasson considers a case of an individual artisan who 

creates a prototype of her own invention. Since to be an artefact something must be produced 

intentionally and for a purpose – creative activities must be directed and controlled (as opposed 

to some random movements). Hence, the artisan in question “must have a substantive idea of 

what sort of a thing it is she intends to create (say, a K), where that idea incorporates certain 

features relevant to being a K, so that she can judge her activity’s success in terms of the degree 

to which the product instantiates the relevant features” (Thomasson, 2007, p. 60). However, 

since this is her invention or prototype, the criteria relevant to being of that kind are a matter of 

her own stipulation (and as such – seem to be epistemically transparent to the artisan). Thus, 
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although the artisan may fail to accomplish whatever she aimed for, she cannot be wrong about 

what her aims were.  

Now, the later artisan, knowing the existence of the kind K, may want to create something of 

that kind. For that, however, “his intention to make a K must be filled out with intentions 

regarding what features are to be imposed on the object of his creation in order to succeed at 

realizing his intention to make a K” (ibidem, p. 61). Hence, the later artisan “succeeds at making 

a K only if he has a substantive, and substantively correct, concept of what a K is and succeeds 

at imposing on the object all or most of the features relevant to executing that concept” (ibidem, 

p. 62). But how can one be sure that the concept the later artisan has matches the concept of K 

as stipulated by its inventor? Since no public (or objective) criteria can grant immunity to error 

– a sole judgment of the prototype maker remains decisive; most importantly – the later artisan 

(unlike the inventor) can always be wrong.  

A strong originalism postulating such a privacy of concepts constitutive of artefactual kinds is 

highly unintuitive. That one today successfully produces an entity belonging to a kind “knife” 

is not dependent on matching concept of knife’s inventor who (given that there was one) cannot 

offer his expertise any more. Thomasson is well aware of this and defends herself in two ways. 

Firstly, she posits that “having the right concept of the artifactual kind in question is one thing; 

having command of the customary term associated with that concept in a particular natural 

language is another” (2007, p. 62). Although a controversial thesis, Thomasson uses it to make 

a point that “while the maker can legitimately insist that he knows what kind of artifact, if any, 

he has made, this does not mean that he has the right customary term attached to that concept” 

(ibidem). But this can hardly be considered a sound answer to the accusation in question – rather 

its recapitulation. If public meanings of words in a given language are not fit to match private 

concepts, we could massively fail in referring to them – a phenomenon of which we would not 

even be aware. And, as it often is with error theories, this seems hardly acceptable. 
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There is another line of defence Thomasson offers: 

“As the production of artifacts of kind K continues, things get trickier. Artifactual kinds 

are notoriously malleable and historical in nature—indeed the possibilities for this are 

built into our description above. For each subsequent maker needs only have a concept 

of which features are K-relevant that largely matches those of prior makers of Ks (if any 

there be). Thus, over time, the concept of Ks, spelling out which features are K-relevant, 

may gradually change. Note that what is essential (or indeed relevant) to being a K is 

still determined stipulatively by the features makers consider relevant to being a K; it is 

not a matter of discovery of a mind-independent nature. It is just that the process of 

stipulation has become much more gradual and diffuse, as it is responsive to the 

intentions of a great number of makers over an extended period of time. Nonetheless, 

something is a K only if it largely matches a substantive concept of some group of 

makers (minimally, its own). And those who successfully make Ks are guaranteed to 

have a substantially correct concept of what it takes to be a K, at least of that time and 

tradition” (Thomasson, 2007, pp. 62-63). 

By positing that for some artefactual kinds it is something like a group concept that constitutes 

these kind as they are, Thomasson introduces the social factor and some notion of collective 

intentionality to her theory. As a result, there are two types of artefactual kinds: private and 

public ones (although even if we grant existence of the former it would be rather difficult to 

talk about them using any language). The latter are essentially social ones and can be coined 

“social artefacts”. 
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2.7.5. Institutional kinds as social kinds 
[Institutional kinds are constituted by being content of propositional attitudes. Institutional 

kinds give deontic powers] 

 

The notion of social artefact kinds (or simply social artefacts) refers to groupings of things with 

boundaries dependent on the content of group intentions, i.e. folk concepts. As such, social 

artefacts are folk categories with nominal rather than real essences. Can social kinds be defined 

in terms of social artefacts? 

Those who answer positively to that question embrace a picture of social kinds that can be 

summed up by what Francesco Guala calls a “difference thesis” that “unlike natural kinds, 

social kinds depend crucially on our attitudes toward them” where “attitudes” are to be 

understood as  “propositional attitudes held by the members of a social group, such as collective 

beliefs, acceptance, or recognition” (Guala, 2014, p. 58). Locus classicus of such a picture is 

John Searle’s work on institutional facts in “The construction of social reality” (1995)87.     

For Searle any fact involving collective intentionality is a social fact (1995, p. 26). By 

“collective intentionality” (or we-intentionality) he means a “a biologically primitive 

phenomenon that cannot be reduced to or eliminated in favor of something else” (ibidem, p. 

24); especially it cannot be reduced to “I-intentionality”. Hence, the form of collective 

intentionality is simply that “we intend to do something” instead of each of the group members 

                                                           
87 Although he has been clear on many occasions (e.g. 2014, p. 19) that for him fundamental units of social 

ontology are social (or institutional) facts and not social objects (or kinds), he has strongly influenced 

philosophical debates about the status of social kinds (see. e.g. Thomasson; 2003, pp. 584 onward). Actually, on 

my understanding of kinds (as projectible properties or classes of spatiotemporal entities) I do not see a clear 

difference between an idea of being a member of the kind and Searlean social facts such as e.g. “being a 

professor in the University of California” (where “a professor in the University of California” is an example of 

social kind).  
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intending individually and believing that other members of the group intend the same (i.e. “I 

intend to do something and believe that you intend the same and believe that I intend the same”) 

(ibidem, p. 26). 

A subclass of social facts are institutional facts: these are the social facts that are also status 

functions (Searle, 2014, p. 18). A status function can be assigned88 via collective acceptance of 

a constitutive rule of the form “X counts as Y in context C”. Or more generally: “Status 

Functions are created, consciously or unconsciously, by a certain class of linguistic 

representations, speech acts that have the form of declarations where you make something the 

case by representing it as being the case. This special subclass of declarations I call Status 

Function Declarations” (ibidem). An important quality of institutional facts (like e.g. “being 

money”) is that for a type of things to fall under the corresponding concept (of money) it must 

be believed to be (or used to, or regarded as) falling under this concept (“the type of thing in 

question is money only because people believe it to be money”; Searle, 1995, p. 33). Searle calls 

(maybe somewhat misleadingly) this feature of concepts corresponding to institutional facts 

“self-referentiality”.  

Searle exploits the following example in order to present the idea behind a status function (i.e. 

an institutional fact): 

“Imagine a tribe that builds a wall around its collection of huts, and imagine that the 

wall keeps members of the tribe in and intruders out, since it is difficult to get over the 

wall without the tolerance of the members of the tribe. But imagine that the wall decays 

to the point where it is nothing more than a line of stones, yet let us suppose that the 

people involved continue to – and watch this vocabulary closely – recognize the line of 

                                                           
88 But need not be according to the current (as opposed to the one present in his 1995 book) position of Searle 

(see e.g. Searle, 2014, p. 18).  
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stones as a boundary. They recognize that they are not supposed to cross unless 

authorized to do so. Now, we are supposing that the wall, though it is no longer a large 

physical structure but simply a line of stones, continues to perform the same function 

that it did before, but this time not in virtue of its physical structure, but in virtue of the 

fact that the people involved continue to accept the line of stones as having a certain 

status. It has the status of a boundary, and people behave in a way that they regard as 

appropriate for something that they accept as a boundary. The line of stones has a 

function not in virtue of its physical structure, but in virtue of the collective assignment 

of a status, and with that status, a function which can only be performed in virtue of the 

collective acceptance of the object as having that status. I propose to call such functions 

status functions” (Searle, 2005, p. 8)89. 

 

This example also shows another important quality of institutional facts – their deontic power. 

According to Searle “for anyone who accepts the relevant Status Functions, the Deontic Powers 

provide reasons for action that are independent of the preexisting desires of the agent in 

question. They create, in short, desire-independent reasons for action” (Searle, 2014, p. 18). 

These deontic powers associated with status functions are rights, duties, obligations 

authorizations, permissions, empowerments, requirements and certifications (e.g. Searle, 2005, 

p. 10). By assigning status functions we create institutional reality and, according to Searle, by 

creating institutional reality we increase human capacity for action (ibidem, p 11). Yet, this 

capacity for action requires that deontic relationships90 are recognised as “it is only worthwhile 

to have money or a university degree or to be president of the United States if other people 

                                                           
89 Compare also Searle (1995, p. 39). 

90 I intend to use “deontic” or “deontology” throughout the text in a somewhat Searlian (1995) manner; this is 
because I find “normative” or “normativity” more committing in theoretical terms.   



84 
 

recognize you as having this status, and recognize that status as giving desire-independent 

reasons for behaving in certain ways” (ibidem). 

In fact, deontic powers are the central feature of any status function; this is most clear in cases 

when there is no physical object on which status function is imposed; such an example could 

be money as, according to Searle, we can easily imagine a society that has money without 

having any currency at all91 (ibidem, p. 16). If that is indeed imaginable it makes it clear that 

“my having a thousand dollars is not a matter of my having a wad of bills in my hand but my 

having certain deontic powers. I now have the right, i.e. the power, to buy things, which I would 

not have if I did not have the money. (...) bills, are just markers for the amount of deontic power” 

(ibidem).  

To sum up, for Searle institutional facts are constituted by collective intentions that impose and 

recognise certain deontic powers via e.g. a constitutive rule of the form “X counts as Y in 

context C”. To create an institutional fact is to assign a status function. My understanding (as I 

have already pointed out, a common one) of this position in terms of social kinds is that among 

those there are institutional kinds created by our representing92 them as having certain deontic 

                                                           
91 I found this example rather illustrative than a sound one for Searle describes his imagined situation with no 

currency as follows: „All you need to have money is a system of recorded numerical values whereby each person 

(or corporation, organization, etc.) has assigned to him or her or it a numerical figure which shows at any given 

point the amount of money they have. They can then use this money to buy things by altering their numerical 

value in favor of the seller, whereby they lower their numerical value, and the seller acquires a higher numerical 

value. Money is typically redeemable in cash, in the form of currency, but currency is not essential to the 

existence or functioning of money” (2014, p. 16). There are, however, many unclear moments in this example. 

First, why is the numerical figure attached as it is (what is its source)? Second, why cannot this numerical figure 

function as a de facto currency? See e.g. Hindriks (2008) for a more detailed criticism of Searle accepting there 

being “free-standing” statuses without any physical realization.  

92 Searle is clear that „the form of those representations is in the broadest sense linguistic” and that „no 

language, no dentology” (2005, p. 13). However, as Hindriks argues, Searle offers no good justification for that 

claim. Hindriks argues that “all kinds of statuses [including those constitutive of institutional kinds – PB] can 

exist without us having the vocabulary or even the concepts for representing them” (2009, p. 270).  
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status. As a result, existence of institutional kinds depends on the folk having certain intentions 

(or propositional attitudes) towards them, namely them being the content of our attitudes (that 

is why they can be considered as “self-referential”). 

Following Searle, Thomasson (2003) also accepts existence of institutional kinds. She 

differentiates between concrete and abstract institutional facts that have slightly different 

conditions for their existence: 

1) For concrete institutional facts (some material object being an entity belonging to a kind 

K) she offers a following dependence principle: “Necessarily, for all x, x is K if and only 

if there is a set C of conditions such that it is collectively accepted that (for all y, if y 

meets all conditions in C, then y is K), and x meets all conditions in C” (Thomasson, 

2003, p. 587). 

This principle is in accordance with Searle’s initial focus on the role of constitutive rules as 

applied to pre-existing brute facts in creating status functions. If, however, one is to accept that 

“there seem to be institutional entities that are not based on applying new facts to particular 

material objects, but rather in creating new abstract institutional objects, such as laws or 

corporations” (ibidem), she will find the former principle as not exhaustive of all institutional 

kinds. For cases not covered by the former principle Thomasson proposes another one: 

2) For abstract institutional entities: “Necessarily, there is some x that is K, if and only if 

there is some set of conditions C such that it is collectively accepted that (if all 

conditions in C are fulfilled, there is something that is K) and all conditions in C are 

fulfilled” (ibidem, p. 587-588). 

Institutional kinds clearly violate ontological aspect of independence principle. But they also 

violate ignorance and error principles; compare Thomasson’s institutional kinds 

epistemological principles (corresponding to dependence principles respectively): 
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1) For concrete institutional entities: “Necessarily, for all sets of conditions C, if we 

collectively accept that (for all y, if y meets all conditions in C, then Ky), then for all x, 

(if x meets all conditions in C, then Kx)” (ibidem, p. 588). 

2) For abstract institutional entities: “Necessarily, for all sets of conditions C, if we 

collectively accept that (if all conditions in C are met, then there is some y such that 

Ky), then (if all conditions in C are met, then there is some x such that Kx)” (ibidem, p. 

589). 

An important notice is to be made about institutional kinds. As Thomasson notes “a purely 

causal theory of reference cannot apply to institutional kind terms as used within the group 

whose collective acceptance creates and maintains those kinds” (ibidem, p. 591). That means 

that Putnam’s essentialism is inapplicable to institutional kinds. That is because “there is 

nothing of the institutional kind to refer to unless certain substantive principles are accepted 

regarding (at least) sufficient conditions for the existence of something of the kind, and those 

principles cannot turn out to be mistaken” (ibidem). It means that in case of institutional kinds, 

its nominal essence does not enable us to determine real essence that institutional kind terms 

refer to (as there is no real essence of institutional kinds, even concrete ones) but instead it 

establishes “the metaphysical nature [of the kind – PB] that in turn determines the extension” 

(ibidem, p. 592). Institutional kinds (or social artefacts)93 are essentially folk categories.  

 

2.7.6. Independence principle vindicated 
[It is conceptual dependence on the content of our propositional attitudes that constitutes 

institutional kinds – and not just causal dependence on there being some mental states] 

                                                           
93 I use “social artefacts” and “institutional kinds” interchangeably since it is my view that every social artefact 
is an institutional kind (and institutional kinds are essentially social artefacts).  
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Being folk categories, institutional kinds violate independence principle, including error and 

ignorance principles: we cannot be all wrong about the extent of boundaries of a class of entities 

that is a given institutional kind; it also cannot (even temporarily) remain unknown to all of us. 

As such, these kinds are epistemically transparent to the folk. This clearly undermines the role 

of social science in making relevant claims about their nature. It is always the folk rather than 

(even the best available) scientific theory that grasps the nature of institutional kinds (see 

Thomasson, 2003, p. 605).  

Yet it seems that there are still social kinds that allow for social sciences (like sociology, 

psychology or economy) to make even surprising discoveries – according to Thomasson these 

are epistemically opaque and fall into three categories (see also Guala, 2010, pp. 250f):  

1) As Thomasson notes: “Some social kinds such as racism, superstition, etc., do depend 

on the existence of certain sets of beliefs and intentional behaviors, but may exist 

without the existence of any beliefs that are themselves about racism, superstition, etc.” 

(ibidem, p. 606).  Social facts that we are in a recession (Thomasson, ibidem) or that 

prices are on average 5% higher than last year (Guala, 2010, p. 250) “depend on certain 

mental states (regarding money and financial transactions, regarding the death 

penalty), but not on any intentional states regarding recessions or statistical 

generalization” (Thomasson, 2003, p. 606).  

2) Another example of facts that can be discovered is that certain community (its insiders) 

recognises (or did recognise) certain institutional kinds: Thomasson sees it as work for 

“historians, ethnographers, archeologists and the like” (ibidem).  

3) Finally, according to Thomasson, there “are issues regarding causal relations involving 

artifactual or institutional kinds, as are some of the most famous issues in social science, 

concerning e.g., the Marxist and feminist claims about (perhaps) unintended and 
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unnoticed oppressive consequences of our practices involving money, division of labor, 

etc. Such causal facts certainly remain opaque and in need of discovery” (ibidem). 

Notice that whereas social facts belonging to these categories seem discoverable – they still 

depend for their existence on there being (now or in the past) some mental states such as 

(collective) intentions. There being a recession necessarily requires that certain community 

recognises a transparent kind of money. To discover that certain community recognised an 

institutional kind of “public property” – there must have been such a community with a self-

referential (or transparent) concept of public property, etc. As a result, it seems impossible that 

there are things belonging to kinds “recession” or “community that recognises public property” 

if there are no mental states whatsoever – but this seems to directly violate ontological aspect 

of independence principle as it was coined by Thomasson (2003, p. 582; also see chapter 2.3). 

Yet neither the concept of “recession” nor the one “community that recognises public property” 

are self-referential or transparent (we can err that there is or was a recession or that a given 

community did in fact recognised an institutional kind of public property) and as such they 

satisfy ignorance and error principles. This would mean that Thomasson is actually right in 

claiming that ontological and epistemological aspects of independence principle are “relatively 

independent” (2003, p. 584). But it would also mean that ontological aspect of independence 

principle is surprisingly weak in differentiating between institutional and non-institutional 

kinds. Is it possible to reformulate independence principle so that it vindicates the role of 

intentions, allows for differentiating between institutional and non-institutional kinds and offers 

a stronger ontological base for ignorance and error principles?  

In fact, yes – it is possible. First and foremost, as I have already pointed out in chapter 2.7.4., it 

is conceptual dependence that is the central feature of social artefacts (that are institutional 

kinds), i.e. they are dependent for their existence on there being particular content of our folk 

concepts – and they are exactly that what is the content of those folk concepts. As such this 
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content is both necessary and sufficient for there being an institutional kind with a given 

nominal essence (which, again, is the content of the concept in question)94. Given all that, it 

must be also noted that in case of social artefacts conceptual dependence is a constitutive 

relation and not a causal one95. Consider e.g. artificial (not to be mistaken with artefactual) or 

synthetic kinds that are e.g. synthetic chemicals (like a methylphenidate), genetically modified 

organisms (like a triticale) or artificially selected organisms (like a dog): “all these depend in 

some way on human beings and their minds, and may not have been instantiated without them” 

(Khalidi, 2016, pp. 225-226). Dependence of artificial or synthetic kinds on human beings and 

their minds is, however, clearly causal rather than constitutive96 and as such not even remotely 

conceptual. 

It is because social artefacts are constituted by the content of folk concepts (we can also say 

that their existence depends on us having propositional attitudes towards them; see e.g. Khalidi, 

2013) which also demarcates precisely their boundaries that in their case ignorance and error 

principles are violated. Now, the ontological aspect of independence principle can be vindicated 

as successfully differentiating between institutional and non-institutional kinds.  

 

                                                           
94 I am to say more on that point in the next part of my dissertation. 

95 Compare Thomasson (2007, p. 53): „it is not just a causal fact but a conceptual truth that artifacts must be 

the products of human intentions, indeed of intentions to produce something of that very kind”. 

96 It is a common mistake to confuse constitutive and causal dependence; consider e.g. an example from Khalidi 

(2016, p. 231): “The drug methylphenidate (Ritalin) was designed precisely to affect the mental states of human 

beings and its properties were expressly engineered to affect human mental states in certain ways. Artificial or 

synthetic kinds too can be said to be constituted by human minds, since their makeup and structure have been 

engineered to affect and influence human minds”. However, it seems rather clear that human minds cannot be 

constitutive of there being certain chemical structures (as methylphenidate is defined in terms of its chemical 

structure). To be precise, this drug was engineered so as to affect and influence functioning of human brain and 

the way human brain is structured might have caused its inventor to design it the way it is. 
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2.7.7. (Quasi-)natural social kinds 
[Difference thesis fails because institutional kinds are not exhaustive of social categories] 

 

Institutional kinds, being folk categories, violate independence principle and as such they are 

no natural kinds97. Hence, if one is ready to accept a “difference thesis” (see chapter 2.7.5.) in 

terms of institutional kinds being exhaustive of the category of social kinds – she is forced to 

“distinguish sharply social ontological from natural ontological investigations. While natural 

classification would fall in the domain of science, armchair conceptual analysis would maintain 

an important role in the realm of the social” (Guala, 2010, p. 251). In order to defend scientific 

inquiry within a social domain one can either show that category of institutional kinds is not 

exhaustive of social ones98 or argue that institutional kinds are not really folk categories. Guala 

chooses the latter strategy (see 2014; also 2010) and argues that “dependence on collective 

propositional attitudes directed toward the kind itself is neither necessary nor sufficient for an 

institutional kind to exist” (2014, p. 59). As a result, he dismisses a difference thesis: 

“institutional kinds are not radically different from natural kinds: their properties ought to be 

discovered, and people can be massively wrong about them” (ibidem, p. 60). 

Guala’s argument for a thesis that mind-dependence is not necessary for existence of 

institutional kinds has two stages: first, he dismisses “infallibilism” about institutional kinds 

(i.e. position which holds that “there are features of institutional entities about which we cannot 

possibly be wrong” (Guala, 2010, p. 244), i.e. a sort of  “reverse error principle”); then, he 

argues that certain conditions that are taken to be necessary for there being an institutional kind 

are, in fact, redundant (Guala, 2014, p. 62). As for dismissing infallibilism he simply states that 

                                                           
97 See also footnote 35. John Dupré claims that folk categories are natural kinds but only given his special 

understanding of what natural kinds are (see chapter 2.5.).  

98 I will focus on this strategy in the next chapter.  
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“philosophical and sociological platitude that people are often unaware of the true conditions 

of existence of institutional kinds” (ibidem). He offers following examples: “People may believe 

that the king is divinely ordained or that money is anchored with a commodity base (e.g. the 

bullion stored in the safe of the Central Bank)” (ibidem). He notices, however, that these are 

“cheap counterexamples” to which Searlian understanding of institutional kinds is resistant 

because “the process of the creation of institutional facts may proceed without the participants 

being conscious that it is happening according to this form. (…) in extreme cases they may 

accept the imposition of function only because of some related theory, which may not even be 

true. They may believe that it is money only if it is “backed by gold” or that it is marriage only 

if it is sanctified by God or that so and so is the king only because he is divinely authorized” 

(Searle, 1995, p. 47). In fact, Thomasson offers some hints of how to embrace these Searlian 

intuitions and, hence, vindicate infallibilism: it is “practice of accepting certain sorts of things 

and rejecting others as putative kind members99” that constitutes institutional kinds. It is e.g. 

treatment of cowry shells as money that constitutes them as belonging to money as an 

institutional kind100. Guala labels such an approach as “non-cognitivism” which results in that 

“Infallibilism now boils down to the claim that the members of a community are competent 

speakers, as far as social categories are concerned” (2010, p. 258) and that it “does not have 

any particular implications for the social sciences” (ibidem). He finds these results as 

sufficiently convincing so as to abandon infallibilism thoroughly101. He also argues that they 

                                                           
99 See footnote 12 in Thomasson (2003). 

100 Ibidem. 

101 I find Guala’s argument not only unconvincing but also of very counter-intuitive (if not paradoxical) 

consequences. His dismissal of infallibilism is motivated by an example of witchcraft (Guala, 2010, p. 256), 

undoubtedly an institutional kind which he assumes as being prima facie constituted (or as having been 

constituted) by folk holding a belief that witches are women who signed a pact with the devil. According to 

Guala, clearly a condition of there being a pact between a woman and the devil is a wrong one when it comes 

to membership to the kind „witch” (since it is impossible for this condition to occur). The folk who held the 
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show that even core conditions that are taken by the folk to be necessary for there being an 

institutional kind are, in fact, redundant (such as “being in pact with the devil” for being a witch 

or “being issued by the Central Bank” for being money). By means of Canberra-like type of 

theoretical terms analysis, he argues, one can show that these conditions are also not sufficient 

– the real content of an institutional kinds is not provided by the content of the folk concept but 

rather by the strategies that are associated with the theoretical term. That is because the kind 

money is not constituted by there being entities that are issued by the Central Bank but rather 

by a “set of actions and the related set of expectations” to which meaning of theoretical term 

“money” is reduced by means of Canberra-like type of analysis102.   

Guala’s argument is not sound. If anything, it shows that the core constitutive condition for 

being money is not “being issued by the Central Bank”; and in case of witchcraft it is not 

                                                           
belief in question did not know of the real condition for being a member of a kind „witch”. Following his 

dismissal of Thomasson’s infallibilism, Guala claims that „the best way to account for the existence of 

institutions, like witchcraft, that rely on massively mistaken beliefs about their central categories, is to recognize 

that there are institutional facts about which we can be massively wrong” (ibidem, p. 259) since “[institutional] 

kind membership is largely a process of discovery, rather than stipulation“ (ibidem, p. 260). But if the folk was 

indeed massively mistaken about what does it take to be a witch, that means that it is possible that folk 

incorrectly classified certain objects as witches. Moreover, it is actually probable (to say the least given that no 

entity could have satisfied the criterion in question) that no entities were correctly classified as witches. If the 

folk had a good social scientist among them, she could have discovered which entities were true witches (or 

that none of them were). For reasons discussed in part three of my dissertation I find this conclusion 

implausible. 

102 Canberra-type method of analysis aims to show that certain terms („theoretical terms”) can be defined 

within a language without these terms. Guala embraces this general idea by claiming that „social terms like 

money are (…) dispensable: 1′. If a bill has been issued by the Central Bank, then it is money. 2′. If it is money, 

then it can be used to purchase commodities, it can be deposited in a bank account, it can be lent to a friend, 

etc. Eliminating “money” we obtain: 3′. If a bill has been issued by the Central Bank, then it can be used to 

purchase commodities, it can be deposited in a bank account, it can be lent to a friend, etc.”  (Guala, 2014, p. 

66). In chapter 3.4. I cite Lewis who claimed, however, that this method of analysis never aimed at elimination 

of theoretical terms and there were good reasons for that. 
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“having a pact with the devil”. But that he assumed that these are constitutive of the folk 

concepts “money” and “witchcraft” was a huge mistake in the first place: folk concepts are far 

more complex103. Having argued in the last chapter that the ontological aspect of mind-

dependence of social artefacts (and institutional kinds) is constituted by being the content of 

folk concepts, I obviously need now to say what the actual content of the concept is - and I am 

going to do that in part three of my dissertation. I actually agree with Guala’s intuition that to 

show what institutional kind terms refer to we need to embrace Canberra-like type of analysis. 

But unlike Guala, I see this type of analysis as a conceptual one i.e. providing us with the 

content of folk concepts which constitutes there being institutional kinds as they are. Moreover, 

I am to argue that by means of Canberra-like type of conceptual analysis one may show how 

Thomasson’s intuition concerning our practice of accepting certain sorts of things and rejecting 

others as putative kind members (see footnote 95) does not force anyone to embrace non-

cognitivism. 

It does not mean that difference thesis holds – only that Guala’s strategy of its dismissal is 

unsuccessful. As I have pointed out at the beginning of this chapter, there is another one: 

showing that institutional kinds are not exhaustive of social ones. In fact, both Searle and 

Thomasson rejected difference thesis. For Searle not every social fact was an institutional fact 

and when it comes to social facts – he seemed quite liberal as to what counts as such. For him 

“any fact involving collective intentionality is a social fact. Thus, for example, hyenas hunting 

a lion and Congress passing legislation are both cases of social fact” (1995, p. 38). It is 

collective recognition of status function that makes social facts into institutional ones. On the 

other hand, Thomasson (2003, p. 606) argues that social phenomena such as racism and 

recession are consistent with error and ignorance principles as they “may exist without the 

                                                           
103 To get the idea how complex the concept of witchcraft might have been, one can e.g. consult Ostling (2011). 
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existence of any beliefs that are themselves about racism, superstition” (ibidem); as such they 

are also consistent with my formulation of the ontological aspect of independence principle. By 

this both Searle and Thomasson seem to embrace an intuition that there are certain social facts 

that correspond to natural rather than institutional categories, still being, however, causally 

dependent of there being some mental states. To put it simpler: it seems that among social kinds 

some are institutional but some are natural (or quasi-natural) ones. 

 

2.7.8. Social kinds – two intuitions104 
[There are only two kinds of social kinds: social artefacts and (quasi-)natural social kinds. 

They constitute two separate ontological categories] 

 

I concluded last chapter by accepting that there are two approaches towards social kinds: to 

treat them as institutional kinds and to see them as (quasi-)natural ones. These correspond to 

two distinct intuitions – that social categories are qualitatively different from natural ones as 

they hold some special relation to us having mental states; on the other hand, it seems that social 

sciences are cable of successful inquiry into their nature via appeal to scientific method. These 

intuitions pull our understanding of social kinds in two opposite directions. That would not be 

a problem, however, as long as the category of social kinds could be broad enough so as to 

include mutually exclusive subcategories of “institutional kinds” and “(quasi-)natural” ones105. 

                                                           
104 This chapter as well as the next one are vastly based on the conference presentation I had with Krzysztof 

Posłajko during The 11th Biennial Collective Intentionality Conference, held at Tufts University, Boston, MA, 

USA  in August 22-25, 2018.  

105 This would not mean that an entity belonging to a set which is an institutional kind cannot belong to another 

which is, on the other hand, a natural category – but rather that an institutional kind cannot be considered at 

the same time a natural one. 
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Yet even a quick review of literature on the subject proves that at least some of the 

paradigmatically institutional categories, such as money, draw natural kind-like intuitions as 

well. An example can be found in Guala (2010, pp. 259-260): 

“Economists subscribe to the principle that “money is what money does.” What counts 

as money does not depend merely on the collective acceptance  of some things as money, 

but on the causal properties of whatever entities perform money-like functions, 

regardless of whether they are classified as  belonging to the same folk categories or 

not (cheques, debit cards, bank accounts are all money, in economists’ sense). What 

these properties are, exactly, is far from obvious however, and certainly not a matter of 

arbitrary stipulation. Kind membership is largely a process of discovery, rather than 

stipulation”. 

 

Another example can be found in Khalidi (2013, p. 105) (who also cites Guala’s one):  

“For instance, it would be an exaggeration to say that there are no physical or causal 

constraints on the tokens of a social kind like money. Money cannot very well be made 

out of ice (at least not where temperatures often rise above 0° C), or a radioactive 

isotope with a very short half-life, or a rock the size of the moon. So the nature of these 

kinds is significantly constrained by causal factors rather than simply the attitudes of 

human beings.”  

 

If these intuitions are well-founded (as they seem to be) they prima facie serve as premises to 

a paradoxical conclusion that some institutional kinds are at the same time (quasi-)natural. 

There is a bunch of strategies of how to remove this paradox. Guala’s (as I have discussed it in 

the previous chapter) is to argue that one of the intuitions in question is incorrect – namely, that 
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institutional categories of entities are qualitatively different from natural ones. I already 

dismissed his argument as grounded on false premises. 

Another strategy can be found in Khalidi (2013): those kinds with mixed institutional-natural 

intuitions belong to a separate subcategory of social kinds. There are in fact, Khalid argues, 

three different categories of social kinds (see Khalidi, 2013, pp. 103-104): 

1) First category: existence of the kind as well as any instance of the kind does not depend 

on our having propositional attitudes towards them; 

2) Second category: existence of the kind depends on our having propositional attitudes 

towards it; but existence of the instances of the kind does not. 

3) Third category: not only existence of the kind depends on our having propositional 

attitudes towards it but also existence of its instances depends on our having 

propositional attitudes towards them (namely, that they are instances of that kind). 

 

According to Khalidi, kinds that belong to the third category are those that are “more purely 

institutional or conventional (e.g. permanent resident, prime minister)” (ibidem, p. 104). He 

defines this paradigmatically Searlian category of social artefacts in terms of satisfying 

conditions similar to those I already (see chapter 2.7.5.) found constitutive of institutional kinds: 

“When it comes to a social kind like permanent resident, in many jurisdictions, requirements 

are set out that specify what conditions one has to satisfy to be a permanent resident of that 

jurisdiction (e.g. that one not have a criminal record). Moreover, whether or not any particular 

individual satisfies these conditions is a matter to be decided by the beliefs and other attitudes 

of members of the relevant society” (ibidem, p. 102)106. 

                                                           
106 Interestingly, he instantly adds that: „To be sure, it is not the attitudes of members of society at large that 

determine one’s status as a permanent resident, for this is usually determined by the attitudes of officials of the 
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First category of social kinds is inclusive of those that (as Thomasson noted) “do depend on the 

existence of certain sets of beliefs and intentional behaviors, but may exist without the existence 

of any beliefs that are themselves about” (Thomasson, 2003, p. 606). “Canonical” examples of 

those are racism (“It is plausible that there was racism before that kind was identified and 

before anyone had any propositional attitudes involving the category racism itself”; Khalidi, 

2013, p. 100) and recession107.  

Most interestingly, however, second category (to which belong money or war) of social kinds 

is defined in terms of there being difference between type and instances mind-dependence (see 

also Khalidi, 2010, pp. 228-229). Khalidi refers to Searle’s (1995, p. 32-33) distinction between 

types and tokens of institutions: 

“A single dollar bill might fall from the printing presses into the cracks of the floor and 

never be used or thought of as money at all, but it would still me money. In such a case 

a particular token instance would be money, even though no one ever thought it was 

money or thought about it or used it at all. Similarly, there might be a counterfeit dollar 

bill in circulation even if no one ever knew that it was counterfeit, not even the 

counterfeiter. In such a case everyone who used that particular token would think it was 

money even though it was not in fact money. About particular token it is possible for 

                                                           
state, who are informed by the appropriate laws and statutes. Officials may make mistakes concerning the 

conditions that a person meets (e.g. they may think that she has a criminal record when she does not), but even 

when they do so, it is usually their beliefs or say-so that determine whether someone is a permanent resident or 

not” (Khalidi, 2013, p. 102). I will focus on the role of experts/officials in detail when I move to describing law as 

an institutional kind.  

107 Although Khalidi claims that Searle acknowledged existence of such social kinds recently (namely in his 

„Making the Social World” (2010; pp. 116-117) where he pictures them as „consequences” or „systematic 

fallouts” of some institutional facts), I would argue that whereas he never acknowledged existence of such 

kinds (as he does not employ the notion of kinds whatsoever) he already provided enough theoretical 

background in his previous work (1995). 
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people to be systematically mistaken. But where the type of thing is concerned, the belief 

that the type is a type of money is constitutive of its being money (…). For some 

institutional phenomena, such as money, what I say applies more to types than token, 

for others, such as cocktail parties, it applies to each individual token.” 

 

Khalidi argues that, even if he is ready to accept that for war or money to exist as kinds it is 

necessary to for the folk to have some propositional attitudes towards them (Khalidi, 2013, p. 

101), Searle is right in suggesting that it is not the case when it comes to their particular 

instances108. These fall automatically into the category given that they objectively satisfy certain 

criteria even if there is literally no one at the time of their existence who could recognise them 

as such. Consider an example by Khalidi: “We may find that a border skirmish between 

Ruritania and Lusitania, which took place without a declaration of war on the part of either 

country, escalated and dragged on to the point that it could be considered a war, though no 

one considered it to be a war at the time” (ibidem). That is because particular tokens of war 

may be at least partly dependent for their existence on certain causal properties to be employed 

by (probably) social scientists in cooperation with historians, journalists and others (ibidem). 

Khalidi explains difference between a kind of money and a kind of permanent resident as 

follows: “Money cannot very well be made out of ice (at least not where temperatures often rise 

above 0° C), or a radioactive isotope with a very short half-life, or a rock the size of the moon. 

So the nature of these kinds is significantly constrained by causal factors rather than simply the 

                                                           
108 Quite surprisingly Khalidi is somewhat careful about Searle’s exact position as he writes „But even though 

Searle does not appear to agree, it may be that any individual act of war could be a war without it being 

considered such by the parties (or indeed anyone else)” (Khalidi, 2013, p. 101). Whether or not Searle appears 

to agree with such a conclusion – it is clearly implied by his type-token distinction (given that war is in this 

matter more like money than like cocktail party). 
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attitudes of human beings” (ibidem, p. 105). Yet in case of categories such as “permanent 

resident”, “their properties (…) can be as arbitrary as one pleases. If a legislative body were 

to decide to impose a condition on permanent residents of a certain jurisdiction that they be 

capable of swimming 100 meters underwater, then this would become a property of all 

permanent residents in that jurisdiction” (ibidem, pp. 106-107). 

I find Khalidi’s argument in favour of there being three kind of social kinds flawed for many 

reasons. First, whereas he assumes a distinction between categories such as permanent resident 

and money (a distinction of vast ontological importance) he offers no criteria (even vague) of 

how to differentiate between these two categories. Why can one claim that the folk cannot 

recognise money as made out of ice, yet be ready to embrace that it is possible that the folk (or 

its representatives) can accept that only unicorns or faeries can be permanent residents? But 

even not providing a criterion for there being such a distinction does not mean that there is not 

one, new problems arise. Most importantly, given that (Khalidi’s) type vs. instances mind-

dependence distinction is a sound one, it may only be used as an argument that recognition of 

a given instance as belonging to the kind in question is not a necessary condition for that 

instance to be of the kind in question. But it does not mean that it is not sufficient. And if it is 

sufficient than clearly there are some instances of a kind money of which he cannot be wrong 

that these are money. Clearly, this would violate error principle and, contrary to Khalidi’s 

position, block a possibility of money being a natural kind. 

But even if one could show that recognition of an instance as belonging to the kind is neither 

necessary nor sufficient for that instance to belong to that kind – I find the core premise of 

Khalidi’s position, i.e. type-instances mind-dependence distinction, not at all sound. The source 

of this distinction in Searle (1995, p. 32-33) is one of these rare moments when he talks not 

about institutional facts but institutions themselves. Since the fundamental unit of his theory is 
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a fact rather than an object109 (or kind) it is actually unclear what he means by this type-token 

distinction. Within my ontological framework an institution type is simply an institutional kind, 

i.e. certain class of entities; its tokens are members of the class taken as belonging to this class. 

I.e. an institutional kind of money consists of some spatiotemporal objects recognised as 

belonging to that class. To use Searlean notion of status function: a kind is constituted by 

assigning certain status function to its members – and not to this kind (one could even say that 

a kind is a status function; hence, it would make little sense to talk about assigning a status 

function to itself110). Searle of course need not embrace my ontological framework; but still 

him claiming that a dollar bill could be money even if it were never thought of as money seems 

hardly plausible. First, he clearly talks about a dollar bill being money. But, what he himself 

claims four pages forward (1995, p. 36) a dollar bill is also a social category coined in terms of 

“standing possibility of paying for something”. Obviously, a dollar bill (given it is already 

recognised as a dollar bill) can count as money but it is doubtful that Searle could recognise the 

dollar bill in his story as dollar bill without recognising it as money at the same time. His story 

would make little sense if he talked not about a dollar bill falling from the printing press – but 

rather about a piece of paper. Now, until it was recognised as a dollar bill – no one (not even 

Searle himself) would count it as money. Another thing is that he argues on many times that 

being recognised as having certain status function is what results in there being some 

corresponding deontology. If a piece of paper could be money without being recognised as 

having any status function, that would mean that the latter is not necessary for there being some 

deontic power. There is a hidden paradox in Searle claiming that “there might be a counterfeit 

dollar bill in circulation even if no one ever knew it was counterfeit, not even a counterfeiter”. 

                                                           
109 See my footnote 85; also Searle, 1995, p. 36. 

110 Although obviously another status function can be assigned to an already existing kind. The same grouping 

of entities can have more than one status function etc. 
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If indeed no one ever new that a piece of paper in circulation was counterfeited and there was 

a collective acceptance of its deontic powers – it seems that (according to Searle himself) this 

piece of paper was in fact accepted as being a dollar bill and, hence, was a dollar bill. If, 

however, that was not a dollar bill but some piece of paper looking as a dollar bill – that would 

not be enough to grant that piece of paper any deontic qualities and it would be impossible that 

it was in circulation in the first place. Distinction between type and instances mind-dependence 

does not hold. 

 

2.7.9. Conclusion – there are two kinds of social kinds 
[Social kind terms are often ambiguous between referring to institutional and (quasi-)natural 

social kinds] 

 

If my argument against there being Khalidi’s second category of social kinds is sound, then we 

are left with there (again) being just two, mutually exclusive categories: mind-dependent 

institutional kinds and mind-independent (quasi-natural) social ones. But it leaves as with 

unresolved prima facie paradoxical intuitions concerning social kinds such as war or money. 

There is, however, another strategy to solve it – coined in terms of ambiguity of social kind 

terms. 

As I have already pointed out (see chapters 2.7. and 2.7.1.), there is no generally accepted 

definition of social kinds in the literature on social ontology. Usual tactics that various authors 

tend to undertake amounts to listing a number of more or less intuitively paradigmatic examples 

of social kind terms followed by an attempt to provide some, again, more or less unifying theory 
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of their referents111. There is nothing wrong about this approach – as long as one is aware of 

many traps that lurk around. Consider for example such term as “intelligence” – does it refer to 

a folk concept or a natural (or quasi-natural) category? Or is it an example of a category subject 

to mix intuitions?  

As with many psychological terms one ought to differentiate between its folk psychological 

and technical meanings. Moreover, due to many different operationalizations of intelligence it 

usually makes little sense, as far as empirical studies in psychology are concerned, to talk about 

unqualified form of intelligence – there is a significant difference between e.g. Wechsler’s and 

Raven’s intelligence quota. Psychologists who study intelligence find it platitudinous to claim 

that a term “intelligence” is ambiguous between its many referents. Now, consider that a 

psychologist is interested if easy-going people are also intelligent. For that he may look for a 

correlation between “easy-goingness” and “intelligence”; but that requires that “easy-

goingness” is quantifiable. Hence, the psychologist in question is required to coin a theory of 

how to operationalize the folk concept of being “easy-going”; obviously this newly coined 

theory should somehow correspond to the folk concept but it could hardly be the case that the 

content of the folk concept is constituted by the referent of this later, newly coined theory.  

Not only psychological terminology is ambiguous between different theoretical (folk and non-

folk) meanings; compare an example described by Khalidi: “If we think of a synthetic chemical 

(for example methylphenidate) in terms purely of its chemical structure, then we may be 

inclined to regard it as only contingently mind-dependent, not necessarily. But if we think of it 

                                                           
111 Among those one can find e.g. money, property, marriages, lawyers, bathtubs, cocktail parties... (Searle, 

1995); money, marriage, private property, elections, recession, inflation, racism, poverty, permanent resident, 

prime minister, war… (Khalidi, 2013); philosophy professor, Juventus fan, investor in safe investment bonds… 

(Guala, 2014); an interesting gathering of such terms as discussed in the literature can be found in Hacking 

(1999, p. 1). „Law” is also very often considered a paradigmatic social kind term, e.g. by Searle (1995, p. 50) or 

Thomassson (2003, p. 587). 
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as a tool designed to perform a specific function in a particular human context (for example 

Ritalin), or indeed a product that is invented, patented, and marketed, then we might regard it 

as necessarily mind-dependent” (Khalidi, 2016, p. 233).  

I find it highly uncontroversial to assume that social kind terms can also be ambiguous in that 

respect112; I also find this ambiguity to be the source of mixed intuitions concerning at least 

some social kinds (as similar mixed intuitions concerning intelligence arise in the same 

manner). To be clear, my claim is that the social kind term “money” is, depending on the context 

of its use, ambiguous between referring to the (“self-referential”) content of the folk concept of 

money and its (quasi-)natural counterpart as coined by e.g. a theory in socioeconomics. There 

are at least two arguments that may convince a potential sceptic to favour it over other solutions 

to the “mixed-intuitions paradox” concerning social kinds. The first one, rather weak, appeals 

to ontological parsimony that comes with my approach. I do not postulate there being any new 

kinds of social kinds (in fact, as this is a semantical approach to the paradox in question, it does 

not commit its potential supporter to existence of any kinds at all). The other argument, a much 

stronger one, points out that this approach is actually consistent with our use of language. On 

January, 17th the Washington Post113 published an article under a title “In Venezuela, money 

has stopped working”. Its general idea is that due to galloping hyperinflation in Venezuela 

bolivar (Venezuelan currency) no longer functions the way socioeconomics find as constitutive 

for a (quasi-)natural kind of money: “Under hyperinflation, money no longer works. It doesn’t 

store value. It just stops doing the basic things people expect money to do. It stops being 

something you want to have and turns into something you’ll do anything to avoid having: 

                                                           
112 Actually, I find similar intuition in Khalidi, although not at all coined in terms of semantic ambiguity: compare 

e.g. “I have been treating social kinds as belonging exclusively to one or the other of these three kinds, but some 

social kinds may belong to more than one of these kinds in different contexts” (Khalidi, 2013, p. 108). 

113 https://www.washingtonpost.com/news/democracy-post/wp/2018/01/17/in-venezuela-money-has-
stopped-working/?noredirect=on&utm_term=.121d1991803a [access: 23.12.2018] 

https://www.washingtonpost.com/news/democracy-post/wp/2018/01/17/in-venezuela-money-has-stopped-working/?noredirect=on&utm_term=.121d1991803a
https://www.washingtonpost.com/news/democracy-post/wp/2018/01/17/in-venezuela-money-has-stopped-working/?noredirect=on&utm_term=.121d1991803a
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something so worthless you won’t even bend down and scoop it up off the floor while you’re 

looting” (ibidem). Yet the title in the Washington Post was not that “In Venezuela, some pieces 

of paper stopped working”. The title is also hardly paradoxical. This can be easily explained by 

the ambiguity of the term “money” – here the term “money” was used as referring to the folk 

concept which seems much broader compared to one assumed by socioeconomics and coined 

in terms of allowing for exchange of goods and of storing value114. On the other hand, 

economists studying co called “commodity money” point out that in German concentration 

camps cigarettes were money115, by which they mean that cigarettes functioned as a medium of 

exchange, it stored value (people hoarded cigarette in similar way money are saved) and 

accounted for one (value of some goods could be quoted in cigarettes). Yet if asked, former 

prisoners would say that cigarettes were not money but rather that they were sometimes used 

as money. For that account socioeconomics kind of money seems again much broader than the 

folk one. Depending on context, one can embrace the latter or the former by employing the 

same social kind term – “money”. 

 

*** 

 

In this part of my dissertation I argued that social kinds ought to be understood as a subcategory 

of a general notion of kinds, i.e. projectible sets of entities. There are two mutually exclusive 

kinds of social kinds: transparent mind-dependent institutional kinds constituted by being the 

content of our propositional attitudes towards them as well as epistemically opaque (quasi-

                                                           
114 I.e. people may continue to consider money as money even if money stop playing the role socioeconomics 

consider essential for being money. 

115 See e.g. classical paper by R.A. Radford (1945). 
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)natural social kinds discovered via scientific method. Institutional kinds are folk categories 

that violate independence principle, including its epistemological aspect, i.e. ignorance and 

error principles. Social kind terms are often ambiguous between referring to institutional or 

(quasi-)natural kinds. I am now going to argue that our concept of law is one of an institutional 

kind. 
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3.1. My placement strategy – an overview 
[A summary of my position] 

 

As I have pointed out in the first part of my dissertation, my general aim here is to answer the 

question of how any proposition of law can be true (or false) by providing a possibly thorough 

description of my “placement strategy” towards a legal discourse. I concluded that my strategy 

is built around an idea of law being a social artefact. And in my last chapter I argued that social 

artefacts ought to be considered institutional kinds, i.e. projectible sets with mind-dependent 

boundaries. These kinds are constituted via stipulation and their existence depends on them 

being the content of our propositional attitudes. We can now think of legal facts that are truth-

makers for singular propositions of law in terms of something being a member of a class of 

legal institutions. If a proposition “Sheriff Kirby was not guilty of obstructing or retarding the 

passage of the U.S. mail” is to be considered true, that is because Sheriff Kirby did not belong 

to a class of those guilty of obstructing or retarding the passage of the U.S. mail. Analogously 

legal facts that are truth-makers for general propositions of law can be thought of in terms of 

there being some relation between some subsets of a more general institutional kind (e.g. law). 

If “those who innocently cause another to be in peril have an affirmative duty to rescue that 

other from that peril, so long as they can do so at reasonable cost to themselves” is to be a true 

general proposition of law, then there is a certain intersection between a subset of those who 

innocently cause another to be in peril and a subset of those who have an affirmative duty to 

rescue that other from that peril where both these subsets belong to a more general set of legal 

institutions.  
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3.2. Realism, mind-dependence and objectivity 

3.2.1. Generic realism  
[Although my view violates independence principle, I want to defend it as a sort of realist 

position] 

 

Note that my strategy implies that there are truth-apt propositions of law. As I pointed out in 

chapter 2.7.5., the picture of institutional kinds as being whatever stems from “the practice of 

accepting certain sorts of things and rejecting others as putative kind member” (Thomasson, 

2003, footnote 12) does not, and pace Guala, imply any sort of non-cognitivism. In fact, I argued 

that institutional kinds are best thought of in terms of being a (propositional) content of our folk 

concepts (the content of our folk concept is what we are referring to when we employ 

institutional kind terms). In this part of my dissertation I will focus on the method of grasping 

that content. First, however I need to make some clarifying remarks.  

 

I defend a view of there being truth-making legal facts which are (unlike natural facts) mind-

dependent. And although I agreed with Dupré (chapters 2.5. and 2.6.) that folk categories 

(among them institutional ones like e.g. law) are real – my metaphysical position is not fully 

consistent with a traditional picture of realism. As A. Miller (following M. Devitt) points out 

(2003, p. 192; also 2014), there are two aspects of a general realism about the external world (a 

view he coins “generic realism”) - existence and independence: 

 

“Generic Realism: a, b, and c and so on exist, and the fact that they exist and have 

properties such as F-ness, G-ness, and H-ness is (apart from mundane empirical 

dependencies of the sort sometimes encountered in everyday life) independent of 

anyone's beliefs, linguistic practices, conceptual schemes, and so on” (Miller, 2014). 
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My view is clearly that there are truth-makers for the statements of law, i.e. statements of law 

can be true and at least some are indeed true – by which I dismiss both non-cognitivism and 

error theory towards a discourse of law. However, by rejecting independence principle (see 

chapter 2.7.6.), it seems, I reject realism as well. Still, however, I want to see my placement 

strategy as somehow realist one116 - and this clearly requires some explanation of how I 

understand the mind-dependence of institutional kinds. 

 

3.2.2. Mind-dependence 
[Law as a social artefact is both weakly mind-dependent and weakly mind-independent] 

 

Michael Dummett famously argued that theory of meaning underlies metaphysics and that 

metaphysical characterization of realism can be best coined in terms of semantic realism 

(Miller, 2003, p. 198). Miller summarizes main point of semantic realism as follows: “our 

understanding of at least some sentences about the external world consists in our grasp of their 

potentially evidence-transcendent truth-conditions” (ibidem, p. 195). Dummett argued that an 

anti-realist towards a given discourse may reject independence dimension of realism by 

showing that its truth-conditions are not potentially evidence-transcendent117. A truth-condition 

is potentially evidence-transcendent if a given statement “may be true (or false) even though 

there is no guarantee that we will be able, in principle, to recognise that that is so” (Miller, 

                                                           
116 Rejecting independence dimension of realism is traditionally associated with some sort of idealism, i.e. a 

view that objects in questions are mental (see e.g. Miller, 2014). In this chapter I want to locate my placement 

strategy somewhere within the idealism-realism spectrum.  

117 See e.g. Dummett on the reality of the past (1978, pp. 358-374). 
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2014). Should mind-dependence of institutional kinds be read along the lines of evidence-

transcendence? It is important to note that Dummettian anti-realism is unlike error-theory or 

expressivism (see Wright, 1992, pp. 1-7), most importantly “it is consistent with anti-realism 

in this sense [i.e. Dummettian – P.B.] to retain the idea that a discourse is representational, 

and answers to states of affairs which, on at least some proper understanding of the term, are 

independent of us” (ibidem, p. 5). Moreover, as M. Devitt notes118,  

 

“Realism (…) requires the objective independent existence of common-sense physical 

entities. Realist Truth concerns physical statements and has no such requirement: it says 

nothing about the nature of the reality that makes those statements true or false, except 

that it is objective. An idealist who believed in the objective existence of a purely mental 

realm of sense data could subscribe to Realist Truth. He could believe that physical 

statements are true or false according as they do or do not correspond to the realm of 

sense data, whatever anyone's opinion on the matter: we have no "incorrigible 

knowledge" of sense data. (He might even believe in the objective existence of physical 

objects but think them nothing but sense data)” (Devitt, 1983, p. 77). 

 

Devitt makes a point that the classical debate between realism and anti-realism in metaphysics 

does not boil down to a dispute of whether competent speakers of language see truth-conditions 

of a given discourse as evidence-transcendent (semantic realists) or rather verificationist 

(semantic anti-realists)119. I am to argue (in a while) that legal facts, although being constituted 

                                                           
118 Devitt (1983) calls Dummett’s semantic realism „Realist Truth”. 

119 See Miller (2003) for a thorough discussion of the relations between semantic realism and (generic) 

metaphysical realism. 
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by the content of our folk concepts, are evidence-transcendent120. Hence, to see law as a social 

artefact is consistent with semantic realism which does not imply an automatic acceptance of a 

full-blown generic realism within the discourse of law. Mind-dependence as evidence 

transcendence, at least in case of social artefacts, remains indiscriminative between fitting them 

into realist or anti-realist picture. 

 

Another way of clarifying mind-dependence of institutional kinds rests on a notion of response-

dependence as discussed by e.g. M. Johnston (1993) or C. Wright (1992). According to 

Johnston121 (1993, p. 103) a concept is response-dependent if it is a concept of the disposition 

to produce R in S under C (where R is the manifestation of the disposition, or response; S is the 

locus, or subject, of the manifestation; and C is the condition, or circumstances, of the 

manifestation). E.g. one could claim that the concept of being red is the concept of the 

disposition to look red to standard perceivers under standard conditions. C. Wright’s idea is 

quite similar but it does not introduce a question-begging notion of “disposition”122. Wright 

focuses on those regions of a given discourse which produce a judgemental response, i.e. 

“endorsing what is affirmed by a tokening of an assertoric sentence of the discourse” (1992, p. 

111).  He goes on to differentiate between extension-reflecting and extension-determining 

judgements. Now, let’s consider “best opinions”, i.e. opinions formed by those within a 

discourse in question under cognitively ideal conditions. If best opinions, so understood, covary 

with instantiations of predicates central to that discourse there are two ways to explain such a 

                                                           
120 Note that while evidence-transcendence is sometimes also coined „recognition-transcendence” – my use of 

the term „recognition” throughout this dissertation is technical and relates to an ascription of status function 

(it is always recognition of something as something). To avoid misunderstanding I characterize semantic realism 

in terms of „evidence-transcendence” and not „recognition-transcendence”. 

121 M. Johnston introduced the term „response-dependence”. 

122 See Wright for a short discussion of Johnston’s idea (e.g. 1992, pp. 135-139).  
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phenomenon. Either best opinions play a tracking role, i.e. they reflect extension of the 

independently constituted extension; or they not just track the extension of the predicate, but 

they actually determine it. In the former case we can speak of judgment-independent, and in the 

latter one – judgement-dependent, predicates of a discourse in question (see e.g. Miller, 2014). 

Are predicates (or their extensions) that correspond to institutional kinds (e.g. law) judgement-

dependent? For truth within a given discourse to be determined by the best opinion it is required 

that there is an a priori covariance between truth and best opinions (Wright, 1992, p. 117). If 

there is no covariance or the covariance does not hold a priori then the discourse is free of 

extension determining-judgements. And, as I will argue in chapter 3.2.2. that, judgements made 

within legal discourse not necessarily covary with its truths and certainly such covariance is not 

a priori.  

It seems that mind-dependence of law as a social artefact cannot be understood in terms of 

judgement-dependence or not being potentially evidence-transcendent. So how do exactly 

institutional kinds violate independence principle? To answer this question, it might be useful 

to offer a characterization of the mind-dependence relation in question123. First, this is clearly a 

metaphysical relation (and not just semantical or epistemological). The account of “mind-

dependence” is “stated entirely at the level of reference, not at the level of sense. It is not a 

semantical account, of the meaning of the term ‘F’; nor is it an epistemological or 

psychological account, of the way in which we think about, or achieve epistemic access to, an 

object’s being F” (Wedgwood, 1997, p. 33). Institutional kinds not only exist due to being 

content of out folk concepts – it seems they could not have existed otherwise (unlike e.g. 

synthetic drugs). If one is to accept Kit Fine’s view that “assimilation of essence to modality is 

fundamentally misguided” (1994, p. 3), mind-dependence in question should not only be seen 

                                                           
123 My characterization of the mind-dependence relations in question is based to much extent on E. Botchikna’s 

Issues on Objectivity and Mind-Dependence as her PhD thesis (2010). 
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as a necessary relation but also as an essential one: institutional kinds are what they are because 

they are mind-dependent. An important point, already made in chapters 2.7.1-2.7.4., is that 

social artefacts are constitutively and not causally mind-dependent; moreover, it is a sort of 

part/whole constitution, i.e. it has a mental phenomenon (content of a folk concept) as its proper 

part124. 

There is another, yet important, sort of distinction. M. Kramer differentiates between weak and 

strong mind-independence. Weak mind-independence, according to Kramer, is “the type of 

objectivity on which these theorists insist when they ascribe a dispositive fact-constituting role 

to collectivities while denying any such role to separate individuals” (2007, p. 4). Strong mind-

independence, on the other hand, “obtains whenever the existence or nature of some 

phenomenon is ordained neither by the views of any separate individual(s) nor by the common 

views and convictions that unite individuals as a group” (ibidem)125. Although Kramer speaks 

of “mind-independence”, it is easy to see how this relates to mind-dependence of law as a social 

artefact. In chapter 2.7.5. I argued that institutional kinds are constituted by being a content of 

our folk concepts and it is the folk as a whole (and not any individual) cannot be wrong about 

their borders (which violates epistemological aspect of independence principle). Hence, law, 

being an institutional kind, is weakly mind-independent; but this can be also read as law being 

weakly mind-dependent (it is indeed independent of a content of any individual concepts, but 

                                                           
124 Democracy e.g. consists of mental phenomena as its proper parts whereas in some account of gender it 

might be the case that it is an external property that induces (necessarily) some sort of mental phenomena; 

namely having certain physical characteristics that are perceived in a certain way induces (necessarily) some 

sort of social treatment (Botchikna, 2010, pp. 15-16).   

125 Kramer also differentiates between „existential" and „observational” mind-independence. In case of the 

former, something is existentially mind-independent if its occurence and continued existence does not 

presuppose the presence of minds and the occurence of mental activity (Kramer, 2007, p. 5). Observational 

mind-independence of something requires that its nature „does not depend on how any observer takes that 

nature to be” (ibidem, p. 6). I do not find this distinction very clear and I will ignore it in this dissertation, 



114 
 

it is still dependent on the content of our collective folk concept). Weak mind-independence of 

institutional kinds might explain why they are not judgement-dependent in Wright’s terms; at 

the same time, it may justify seeing as realist my picture of law as a social artefact. This, 

however, requires an introduction of a notion of objectivity. 

 

3.2.3. Objectivity 
[Law is essentially ontologically objective] 

 

Since, as I argued in the last chapter, law as a social artefact can be seen as both weakly mind-

independent and weakly mind-dependent, it may be unclear whether this picture is a (weakly) 

realist or a (weakly) anti-realist one. It might be the case that if one is happy to accept that 

realism is gradable (see e.g. Pettit, 1991, p. 594), the difference between (very) weak realism 

and (very) weak anti-realism is not really a substantial one126. Although I have much sympathy 

towards such a view, I still lean strongly towards describing as realist the picture of law as a 

social artefact. That is because realism (unlike anti-realism) embraces objectivity as one of its 

central features (ibidem p. 590). 

Within the context of realism, objectivity can be understood as either “epistemological” or sort 

of “semantico-ontological” thesis. The former “requires the existence of standards which 

enable people to agree on the relative worth of statements” (Papineau, 1979, p. 126). It is, 

however, the semantico-ontological (or ontological for short) notion that realists seem to put 

most emphasis on; it requires that “there is an independent reality to which our statements are 

answerable” (ibidem). As Kramer explicitly notes, mind-independence is “a species” of 

                                                           
126 Compare my view on difference between weak realism and weak conventionalism towards natural kinds in 

chapter 2.3 as well as footnote 55. 
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ontological objectivity. Hence, to be a realist, one needs to hold the objectivity thesis; and by 

means of mind-independence one can secure its ontological aspect within a given discourse. 

The problem with social artefacts is that when we realize that mind-(in)dependence comes in 

degrees – the ontological criterion of objectivity becomes vague.  

Is there another criterion for objectivity within a given discourse? It seems that the best 

candidate is an epistemic criterion, connected with ignorance and error principles. Prima facie 

it may seem that (as I argued in chapter 2.3., following Thomasson’s views on the subject), 

institutional kinds (including law) clearly violate ignorance and error principles and as such 

they violate an epistemic aspect of both realism and objectivity. There is, however, an important 

point to be made; as Botchkina notes (2016, p. 41) there are two senses in which content of 

mental phenomena constitute an institution: essential and enactive ones. As far as Searle and 

Thomasson are concerned, institutional kinds are enacted, i.e. constituted via (collective) 

stipulation; hence, those who stipulate (here – some group), cannot be wrong (as a group) about 

the kind in question (its content). But the very fact of institutional kinds being constituted that 

way is not an “enacted” but rather an “essential” feature of institutional kinds – one that not 

only every member of the group but the group itself can be wrong about. It may be argued that 

our practice of grouping entities into institutional kinds is a natural or primitive one (see 

chapters 2.2. and 2.3.). Note that an outcome of such an approach is consistent with law being 

an objective phenomenon (see chapter 1.5.); it is also consistent with social facts thesis: law (as 

a social artefact) can be described as grounded in our collective practice (see chapter 1.6.). This 

way, it seems, a minimal criterion of naturalism would be satisfied (given that our collective 
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practice is itself a natural phenomenon or natural kind)127. This way I also feel justified in 

describing my placement strategy as a weakly realist one. 

 

3.3. My placement strategy – methodological consequences 
[Canberra-style conceptual analysis is a sound method of inquiry into the content of law] 

 

In the previous chapters I tried to defend as realist my view of law as a social artefact or an 

institutional kind.  Still, however, I left without a proper answer Guala’s worry that if it is indeed 

our “practice of accepting certain sorts of things and rejecting others as putative kind member” 

on which law (or any institutional kind) is dependent, we risk some form of non-cognitivism128. 

That would indeed be a worrisome conclusion. Realism, as C. Wright (1992) points out, 

embraces a sort of presumptuous thought that not only there is an independent world but also 

that we, humans, are “in favourable circumstances, capable of conceiving the world aright, 

and, often, of knowing the truth about it” (Wright, 1992, p. 2).  If I am to defend a realist picture 

of law as an artefact, it seems, I am obliged to show how someone interested in studying certain 

social practice can know the truth about legal facts. Moreover, in order to embrace realist 

intuitions, any method I am after should secure epistemological objectivity for the discourse of 

                                                           
127 One can argue that I expect to much of the objectivity of law; that it is enough for objectivity that the 

content of law is constituted by being the content of collective concepts and, hence, that everyone can be 

wrong about it (no one has a direct access to the content of collective concepts; no one is immune to error this 

waw). That is how one can show that law passes the epistemic test of objectivity. Although I agree that this 

might be enough to satisfy objectivity requirement I talked about in chapter 1.5., I think that it would, however, 

not justify describing my placement strategy as a realist one (which I offer as an ontological rather than an 

epistemological claim). 

128 See chapter 2.7.7. 
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law, i.e. there being certain “standards which enable people to agree on the relative worth of 

statements” (Papineau, 1979, p. 126) – in my case the statements of law. 

 

In the following chapters I want to introduce Canberra-style type of conceptual analysis and 

defend it as a sound method of inquiry into the (propositional) content of law as an institutional 

kind. It is a method that draws heavily from the works by Frank Ramsey, Rudolf Carnap, David 

Lewis and Frank Jackson. 

 

3.3.1. Canberra Plan – an introduction129 
[Legal facts are best approached with the Canberra-style sort of philosophical analysis] 

 

Since my view of law as a social artefact is a view of law being constituted by the content of 

our folk concept, it can hardly be seen as a surprise that I defend conceptual analysis as a proper 

method of studying legal facts. However, what I have in mind is not, at least prima facie, a 

method of conceptual analysis to be associated with Oxford linguistic philosophy (Gilbert Ryle 

among its representatives), i.e. an Oxford-style analysis that aims to provide necessary and 

sufficient conditions for the correct application of a term connected with the concept being 

analysed. Instead, I focus on Canberra-style form of philosophical analysis which, technically, 

ought to be considered as a method of interpreting certain terms introduced by a first-order 

theory in terms of a higher-order theory.  

                                                           
129 The chapters 3.3.1-3.3.5 of my dissertation are based on my MA thesis in philosophy which was devoted to 

Canberra Plan and which I defended at the Jagiellonian University in 2015. During those 4 years, however, I 

changed my mind on few important points, most importantly I dropped my slightly critical approach towards 

this type of analysis. Hence, in what follows, I only to some small degree recapitulate my initial ideas. 



118 
 

My main inspiration is the philosophical programme which was popular among Australian 

philosophers (at least those associated with the Philosophy Program of the Research School of 

Social Sciences at the Australian National University in Canberra during the 1990s) and which 

is sometimes coined the “Canberra Plan”. Supporters of this programme would usually 

represent strongly scientistic views but at the same time they would often employ a form of 

philosophical analysis based on works by Frank Ramsey, Rudolf Carnap, David Lewis and 

Frank Jackson. The general idea behind this method of analysis consists of two elements130: 1) 

an attempt to build a Ramsey sentence from a set of platitudes taken as markers of our folk 

theory behind an entity in question and 2) an attempt to find whatever best realizes this Ramsey 

sentence (i.e. whatever this sentence is about). Before I focus on some details and possible 

problems with this form of analysis, let me first introduce shortly its historical background. 

 

3.3.2. Canberra Plan and theoretical terms 
[Canberra Plan is rooted in the Carnapian solution to the problem of theoretical terms] 

 

In 1918, Moritz Schlick published General Theory of Knowledge (Schlick, 1974 [1918/25]), 

where he introduced a two-language model of scientific theories: consisting of both 

observational and theoretical terms. Observational terms correspond to “publicly observable 

things and signify observable qualities of these things”; theoretical terms, on the other hand, 

“correspond to the remaining unobservable qualities and things” (Putnam, 1975, p. 215). The 

idea is that language of scientific theories employs terms such as e.g. “blue”, “table” or 

                                                           
130 Both these elements can be found in D. Lewis’s articles: How to Define Theoretical Terms (1970) and 

Psychophysical and Theoretical Identifications (1972). M. Johnston and S.-J. Leslie coin these articles as 

“founding documents” of Canberra Plan (Johnston, Leslie, 2012, p. 150). 
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“standing”, which refer to observable qualities, but it also introduces terms like “mental states”, 

“gene” or “causation” that refer to qualities (or entities) that cannot be observed. 

Logical positivists of Vienna Circle debated the status of theoretical terms: whereas e.g. Herbert 

Feigl defended realist view towards theoretical terms and their referents (employing an idea 

that theoretical terms say something about the unobservable entities of the world), Phillip Frank 

was an anti-realist for whom theoretical terms were “really only computational fictions 

introduced for the ease with which they allowed complex predictive reasoning” (Uebel, 2011). 

The whole controversy was due to a problematic metaphysics behind theoretical terms and their 

referents. Logical positivists would generally follow the Carnapian critique of metaphysics 

(Carnap, 1967 [1928]) and accept that authentic knowledge must be justified empirically and 

logically. But while it is clear that observational terms refer to empirical reality, the status of 

theoretical terms is rather vague. For Carnap, theoreticity is a kind of negation of observability 

and, as a result, one has to deal with theoretical terms each time she refers to an entity or 

property that is not directly observable131. Scientific theories that employ theoretical terms (and 

it seems perfectly obvious that they often do) at least in part talk about unobservable entities 

and/or qualities – and those seem suspicious within a (metaphysical) framework of logical 

positivism.  

Carnap himself, being a kind of avant le lettre ontological deflationist, hoped to avoid strong 

ontological commitments (either realist or anti-realist). Yet, he could not ignore the fact that 

theoretical terms within scientific theories were supposed to signify something and as such 

                                                           
131 The notion of observability is itself problematic. Carnap pointed to two criteria of direct perception: it must 

not be aided either by technical instruments or inferences (Carnap, 1966). This, however, does not mean that 

there is a straightforward, sharp criterion that distinguishes between theoretical and observational terms. 

Carnap agreed that observability is relativized to an observer and forms a continuum of many degrees of 

observability.   
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required some interpretation. The philosophical problem of interpretation of theoretical terms 

boils down to the problem of their meaning within scientific theories. The Canberra Plan is 

rooted in the Carnapian solution to this very problem. 

To grasp the idea behind Carnap’s elegant solution, one needs, first, to differentiate between 

internal and external questions concerning theoretical terms. Internally, within a given 

framework, entities that theoretical terms refer to may be said to exist as certain categories of 

that framework. This is, however, a different thing to ask whether “mental states”, “causation” 

and “genes” exist externally, i.e. whether they “really” exist. External questions concerning 

theoretical terms are, according to Carnap, meaningless; all the external significance of 

theoretical terms amounts to their utility, which, in turn, consists of their empirical load. The 

problem of meaning of theoretical terms is now reduced to the problem of a method of 

determining their empirical load. And to solve the latter, Carnap employed Frank Ramsey’s 

method of eliminating terms of a first-order language by replacing them with existentially 

quantified variables described in terms of a higher-order language – the method is sometimes 

referred to as “ramsification” (Ramsey, 1950 [1929]). 

 

3.3.3. Ramsification 
[Theoretical terms can be defined via predicates referring to observables] 

 

The general postulate behind the whole enterprise of ramsification is that, according to Ramsey, 

“we can always reproduce the structure of our theory by means of explicit definitions” (Ramsey, 

1950, p. 220). And the aim is to find “a single set of definitions which will make the dictionary 

and axioms true whenever the laws and consequences are true”.  
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Let’s think of a scientific theory (TC) as consisting of both n-tuple of observational (o) and m-

tuple of theoretical (t) terms: TC (o1,…,on; t1,…,tm). To be precise, a scientific theory contains 

sentences that employ observational and theoretical terms. For example, in the case of a 

sentence: “nomions are maneless lions”, there is a single theoretical term (“nomions”) and three 

observational terms (“are”, “maneless” and “lions”).  

When it comes to scientific theories, Ramsey’s idea boils down to a claim that for each such 

theory (TC), a corresponding Ramsey sentence132 (RTC) can be formulated: RTC: ∃x1,…,xm TC 

(o1,…,on; x1,…,xm). It should be read that “there exist a unique m-tuple of certain kinds 

(x1,…,xm), such that TC (o1,…,on; x1,…,xm)”. As a consequence of ramsification of theoretical 

terms, their content is ultimately described, at least partially, by appealing to observables133. 

Note, however, that ramsification has certain metaphysical outcomes. Ramsey sentences 

postulate certain kinds (xs) and define them via having certain features of being in some 

relations to observational entities and/or properties (Os) and other xs. In case of the already 

given example: if the only theoretical content of TC (let’s assume that it is a one-sentence 

theory) is “nomions”, then the Ramsey sentence eliminates the term “nomions” from the TC 

and, instead, claims that “there exists a unique kind x, such that x is a maneless lion”. To make 

it explicit: while Ramsey sentences may successfully eliminate theoretical terms from the 

language of a theory, they do not eliminate theoretical entities from the theory itself. Within the 

                                                           
132 Credit must be given to Carlv Gustav Hempel, who was most likely the first to use the name “Ramsey 

sentence” (The Theoretician’s Dilemma, 1958).  

133 This is a view on scientific theories, where “[…] theories are to be thought of as ‘partially interpreted calculi’ 

in which only the ‘observation terms’ are ‘directly interpreted’ (the theoretical terms being only ‘partially 

interpreted’, or, some people even say, ‘partially understood ‘)” (Putnam, 1975). This view (Hilary Putnam 

called it “received”) was generally accepted by Ramsey and Carnap (as well as e.g. Russell and members of the 

Vienna Circle), but Putnam and later David Lewis later opposed it (see Chapter 2.4). 
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higher order language of Ramsey sentences, such entities are referred to not directly but instead 

via description of their relations to observables (which are referred to directly). One can say 

that by means of ramsification one can show how knowledge of unobservables within a theory 

is possible; this knowledge is, however, limited to their structural rather than intrinsic properties 

(Ladyman, 2014). Although Ramsey sentences seem to commit us ontologically, this 

commitment is rather weak: theoretical terms refer to a certain structure of observables rather 

than a full-blown independent entity (RTC and TC share all truth-makers134). As a result, 

ramsified theoretical statements cannot be understood without an observational context of the 

theory. As Ramsey put it: 

“If the theory is to correspond to an actual state of knowledge, it must contain the 

translations through the dictionary of many particular propositions of the primary 

system. These will, almost certainly, prevent many “propositions” of the secondary 

system from having any direct meaning. E.g. if it is stated in the theory that at time n I 

am at place 1, then for place 2 to be blue at the time n can have no direct meaning, nor 

for any very distant place at time n+1. If then such “propositions” are to have meaning 

at all, it must either be because they or their contradictories are included in the theory 

itself (they then mean “nothing” or “contradiction”) or in virtue of causal axioms 

connecting them with other possible primary facts, where “possible” means not 

declared in the theory to be false” (Ramsey, 1950, pp. 234-235).  

 

Ramsification may seem, prima facie, as a radical solution to the problem of theoretical terms: 

it allows for their eliminations from the language and if we can show how to dispose of them, 

                                                           
134 To say that TC and RTC share all truth-makers is indeed a slight oversimplification. Ketland (2004), following a 

critique of Bertrand Russell’s structural realism (Demopoulos i Friedman, 1985), showed that RTC may be true 

without TC being so. This problem, however, extends beyond the scope of my dissertation.  
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the problem of their meaning disappears. Such an approach was too extreme for Carnap, who 

perceived theoretical language of science as very useful and, like observational language, able 

to provide both synthetic and analytic truths (Carnap, 1966). Note that Ramsey sentences, in 

fact, fail to provide any interpretation of theoretical terms within scientific theories – instead 

they eliminate them. If one is not that radical in treating theoretical terms, she may instead 

employ Carnap sentences with the following structure: RTC → TC. The idea behind Carnap 

sentences is to offer a sort of analytical truths about the meaning of theoretical terms without 

any ontological commitments; its main consequence is that: ∃x1,…,xm TC (o1,…,on; x1,…,xm) 

→ ∃t1,…,tm. It should be read that if an eliminative Ramsey sentence of a theory TC is true, 

then theoretical terms must be interpreted in a way which makes this theory true (theoretical 

terms must refer to the m-tuple that realizes the Ramsey sentence)135. 

 

3.3.4. Canberra Plan: David Lewis’s default framework 
[Canberra Plan is a two-step enterprise of, first, defining T-terms and, second, providing the 

unique realization of the theory in question] 

 

Canberra Plan is based on Ramsey-Carnap method of defining theoretical terms; its default 

form, however, is to be found in D. Lewis’s articles: How to Define Theoretical Terms (1970) 

                                                           
135 Carnap viewed Ramsey sentences as a synthetic postulate of TC and his sentence as an analytic postulate of 

TC. While Ramsey sentences are clearly synthetic, conditional Carnap sentences can be seen as providing a 

priori knowledge about meaning of theoretical terms. Even if a Ramsey sentence is false (there exists no unique 

structural kinds to which this sentence commits us), a corresponding Carnap sentence might still be accepted. 

As a result, if a Ramsey sentence of TC is true, the corresponding Carnap sentence is also true and offers a 

partial interpretation of theoretical terms. On the other hand, if a Ramsey sentence of TC is false, the 

corresponding Carnap sentence remains true but offers no interpretation of the theoretical terms. For details 

see e.g. Andreas (2017). 
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and Psychophysical and Theoretical Identifications (1972). Although Lewis followed 

Carnapian method of providing interpretation of theoretical terms in scientific theories – he had 

different views on what they actually are; namely, he agreed with Putnam’s critique of 

theoretical–observational dichotomy.  

According to Putnam, it is not the case that theoretical terms must be explained and understood 

via referral to their observational counterparts. He provided a number of arguments why, in his 

opinion, the idea of a theoretical–observational dichotomy is “broken-backed” (Putnam, 1975, 

p. 216). Most importantly, according to the “received view” of logical positivists, observational 

terms are those than can be applied to observables only, whereas it seems that no term functions 

like that. Following Putnam’s example (ibidem, p. 218): Newton used the seemingly 

observational term “red” in his theoretical postulate that red light consists of “red corpuscles”. 

It is possible to use observational terms (probably any of them) and yet refer to unobservables. 

It is also possible to understand what is meant by theoretical terms without further referral to 

any observables; even a small child understands a story of “people too little to see” (ibidem).  

Lewis and Putnam shared a view that no term of our language is reserved for reporting 

observations only and that theoretical terms cannot be interpreted via observational ones. 

Instead, Lewis understood theoretical terms (T-terms) as new terms of a given new theory 

introduced at a given stage in history. Original theory, on the other hand, contains old terms (O-

terms) that existed before T-terms were introduced. The problem of theoretical terms, as 

redefined by Lewis, is to show how it is possible to reduce a new theory to an old one. The 

language of an old theory is already well-established and understood, but it fails to explain 

certain phenomena (Lewis, 1970, p. 429). A new theory may (and usually does) use old terms, 

but it also introduces new ones which are yet not well-understood, however, they offer better 

explanations (compared to the old theory). For Lewis, to reduce (by employing the Ramsey-

Carnap method) a new theory to an old one is to provide an interpretation of new terms (T-
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terms) using old terms (O-terms) with which we are already well-acquainted136. Let me now 

introduce the general machinery behind Canberra Plan. 

Lewis starts with a postulate of a new theory TC that, at this stage, best explains some set of 

data. Postulate of TC contains new terms, T-terms (t), of which we had no previous 

understanding as well as O-terms (o) 137, with which we are already acquainted. We can think 

of postulate of TC as a conjunction of many sentences or, in fact, a single complex sentence: 

TC (o1,…,on; t1,…,tm). 

Next, Lewis introduces a realization formula to be read that if an m-tuple of entities satisfies 

this formula, then this m-tuple of entities is a realization of this new theory138: TC (o1,…,on; 

x1,…,xm). This allows Lewis to formulate the Ramsey sentence of TC: RTC: ∃x1,…,xm TC 

(o1,…,on; x1,…,xm). This should be read: “there exists an m-tuple that realizes TC under a fixed 

interpretation of its O-terms”.  

As I pointed out in chapter 3.3.3., Ramsey sentence is unable to provide an interpretation of T-

terms simply because they do not occur in it. The Ramsey sentence is not concerned with T-

terms (t1,…,tm), but with certain existentially quantified variables (x1,…,xm). The interpretation 

of T-terms is provided by a Carnap sentence: RTC → postulate of TC, which can be put as 

follows: ∃x1,…,xm TC (o1,…,on; x1,…,xm) → TC (o1,…,on; t1,…,tm). The Carnap sentence is to 

                                                           
136 Note that theoretical terms, so understood, do not necessarily denote theoretical entities, i.e. entities 

“posited by some theory – especially some recent, esoteric, not-yet-well-established scientific theory” (ibidem, 

p. 428) for which Lewis reserved the better name “hypothetical entities” (ibidem). It is possible that theoretical 

terms denote no such entities (e.g. when the theoretical term “H2O” denotes water), and it is likewise not 

necessary that such entities are denoted by theoretical terms (“a living creature too small to see”). “Theoretical 

entities are not entities of special category but entities we know of (at present) in a special way” (ibidem). 

137 For clarity, I include os in all formalizations. In his article, Lewis stated that his formalizations are to be 

considered under fixed interpretations of O-terms instead (Lewis, 1970, p. 430). 

138 Note that a postulate of TC requires that its T-terms have denotation (otherwise, the postulate of TC is 

false). 
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be read that if a Ramsey sentence is true (i.e. that indeed there exist m-tuple of entities that 

realize TC under a fixed interpretation of its O-terms), then this m-tuple is what T-terms 

(t1,…,tm) refer to. 

According to Lewis, the Carnap sentence can be replaced by a conjunction of “definition 

sentences” (one such sentence for each T-term) of TC: tm = ym and ∃y1,…,ym-1 Ɐ x1,…,xm [TC 

(o1,…,on; x1,…,xm) ↔ ((y1 = x1) ᴧ … ᴧ (ym = xm))]. Definition sentence is to be read that that T-

term tm names an entity which, together with m-1 entities, is identical with the m-tuple that 

realizes TC. 

Now, Lewis can form the expanded postulate of TC: by eliminating all T-terms in the original 

postulate of TC in favour of their definite description in the form of definition sentences (one 

for each T-term of the original postulate of TC). The expanded postulate of TC is an O-sentence 

(free of T-terms) which is logically equivalent with the original postulate of TC as well as the 

following “unique-realization sentence”: ∃y1,…,yn Ɐ x1,…,xn [TC (o1,…,on; x1,…,xn) ↔ ((y1 = 

x1) ᴧ … ᴧ (yn = xn))]. A unique-realization sentence states that there is exactly one unique 

realization of TC.  

The strong requirement of there being a unique realization of TC is an addition to the original 

Ramsey-Carnap method of defining theoretical terms. Both Ramsey and Carnap sentences 

allowed for multiple realizations of TC139. Although Lewis did agree that semantics of 

theoretical languages are not enough to secure unique realization of any TC, he found the 

empirical outcome, however, rather counterintuitive. According to Lewis, if a theory is multiply 

realized, then its corresponding postulate ought to be false; this is because the world should not 

contain more than one realization of the (scientific) theory (otherwise, its postulate is false). 

This is what motivated Lewis to introduce an external constraint on TC reference fixing via his 

                                                           
139 Ramsey sentences postulate that there is at least one such realization. 



127 
 

postulate of perfectly natural properties: “The proper course (…) is to analyse duplication in 

terms of shared properties; but to begin not with the intrinsic properties but rather with natural 

properties. Two things are qualitative duplicates if they have exactly the same perfectly natural 

properties.” (Lewis, 1983, p. 356). Perfectly natural properties are the “elite” minority of 

intrinsic properties that are fundamental, meaning they are those “in virtue of which all else 

obtains; once we fix the distribution of perfectly natural properties, we fix everything else” 

(Eddon, 2013, p. 80). Naturalness of properties is gradable. In other words, there is a continuum 

ranging from perfectly natural properties through less-than-perfectly natural properties to 

unnatural properties140. Lewis explained that: 

“[…] physics discovers which things and classes are the most elite of all; but others are 

elite also, though to a lesser degree. The less elite are so because they are connected to 

the most elite by chains of definability. Long chains, by the time we reach the moderately 

elite classes of cats and pencils and puddles; but the chains required to reach the utterly 

ineligible would be far longer still” (Lewis, 1984, p. 228).  

 

The more natural a property, the easier it is to refer to it, i.e. it is a stronger reference-attractor 

(Lewis embraced meta-semantic view of reference “magnetism”). For two (or more) candidates 

for being a unique realization of a theory (e.g. electrons and particles), the default one will be 

whichever associates with a T-term a more natural property (being an electron is more natural 

than being a particle as a set of electrons exhibit more similarity than the wider set of particles). 

Lewis’s solution to the problem of unique realization of TC best illustrates how Canberra Plan 

is a two-step enterprise141: the first one is about providing a Carnap sentence of TC. In fact, this 

                                                           
140 Compare chapter 2.3. 

141 See Nolan (2009).  
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step is “metaphysically unambitious” (see O'Leary-Hawthorne and Price, 1996) as it 

reconstructs structural relations only; the second step, is about finding a satisfactory unique best 

realization of TC. 

 

3.3.5. Canberra Plan and folk science 
[Canberra Plan allows for defining T-terms of folk science as well; meaning of T-terms of these 

theories is reflected in our platitudes] 

 

The machinery behind Canberra Plan rests on an important presupposition: if T-terms are to be 

defined via O-terms, the former must stand in some relation to the latter. Those relations can be 

seen as “pre-theoretical commitments” (hence, they are a priori within given theory), the 

existence of which is a necessary but also sufficient condition for successful application of 

Canberra Plan. Lewisian framework is such that theoretical terms are defined functionally, i.e. 

by reference to causal roles occupied by entities the T-terms stand for; these causal roles are 

thought of in terms of causal relations to, ultimately, entities named by O-terms (Lewis, 1972, 

pp. 249; 253).  

To illustrate the workings of Canberra Plan, one can employ an example taken from Lewis 

(1972, pp. 250f):  

“We are assembled in the drawing room of the country house; the detective reconstructs 

the crime. That is, he proposes a theory designed to be the best explanation of 

phenomena we have observed: the death of Mr. Body, the blood on the wallpaper, the 

silence of the dog in the night, the clock seventeen minutes fast, and so on. He launches 

into his story: 
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X, Y and Z conspired to murder Mr. Body. Seventeen years ago, in the gold fields of 

Uganda, X was Body’s partner... Last week, Y and Z conferred in a bar in Reading... 

Tuesday night at 11:17, Y went to the attic and set a time bomb... Seventeen minutes 

later, X met Z in the billiard room and gave him the lead pipe... Just when the bomb 

went off in the attic, X fired three shots into the study through the French windows...” 

 

We can think of names “X”, “Y” and “Z” as theoretical terms (referring to X, Y and Z 

respectively) within the theory of the detective. As he tells us the story, we find out more and 

more about the commitments within his theory, i.e. causal relations between X, Y, Z and the 

world. We can now offer a full interpretation of what it is to be X, Y and Z in terms of the 

detective’s theory. This interpretation is a prima facie a priori knowledge that we have about 

X, Y and Z given that we accept the theory (detective’s story) in question. E.g. we can see “Last 

week, Z and Y conferred in a bar in Reading...” as equivalent to “Last week, Z and whoever 

went to the attic on Tuesday night at 11:17 and set a time bomb conferred in a bar in Reading....” 

etc. Eventually, we can form a sort of Carnap sentence that “if X, Y and Z exist they are such 

that [they play certain causal roles within the theory behind the story of the detective]”. Now 

we can scan the world and search for those who are unique best referents of “X”, “Y” and “Z” 

so interpreted.  

This illustrative example proves that application of Canberra Plan is not limited to some full-

blown theories of natural sciences. Most importantly it can be applied to our common-sense 

folk-science theories (e.g. folk psychology), as long as they presuppose certain pre-theoretical 

commitments. According to Lewis, when it comes to folk science, these commitments are 
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reflected in the generally accepted platitudes142, i.e. common truths accepted by the general 

community of language users. E.g. in order to define “mental state M” one can treat it as a T-

term referring to the occupant of certain causal role R (i.e. as the state “that is causally 

connected in specified ways to sensory stimuli, motor response, and other mental states”; 

Lewis, 1972, p. 250).  

To reconstruct the causal role R, according to Lewis:  

“Collect all the platitudes that you can think of regarding the causal relations of mental 

states, sensory stimuli, and motor responses . . . Add also all the platitudes to the effect 

that one mental state falls under another—“toothache is a kind of pain”, and the like. 

Perhaps there are platitudes of other forms as well. Include only platitudes which are 

common knowledge among us—everyone knows them, everyone knows that everyone 

else knows them, and so on“ (Lewis, 1972, p. 256). 

 

There are few things to be noted about Lewis’s platitudes. First of all, platitudes are not required 

to be accepted by literally everyone. The idea is that they ought to be generally accepted by 

competent language users who are supposed to be able to easily recognize such platitudes upon 

proper reflection. As Lewis’s philosophical analysis is an armchair enterprise, platitudes will 

                                                           
142 It must be noted that, in one of his later texts entitled Reduction of Mind (1994), Lewis stated that “eliciting 

the general principles of folk psychology is no mere matter of gathering platitudes”. This is not quite along his 

primary texts on the Ramsey-Carnap method of defining theoretical terms (even if he claimed that it was), but 

it came from the picture of folk theory he presented in this text: “We have a very extensive shared 

understanding of how we work mentally. Think of it as a theory: folk psychology. It is common knowledge 

among us; but it is tacit, as our grammatical knowledge is. We can tell which particular predictions and 

explanations conform to its principles, but we cannot expound those principles systematically” (ibidem). I will 

come back to this problem in chapter 3.4. of my dissertation. 
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probably come from a single individual who undertakes an analysis and sees himself as a 

competent speaker of a given language.  

Another thing to note about Lewis’s platitudes is that they need not be necessarily true – at least 

not all of them. One can think of platitudes as markers of pre-theoretical commitments of folk 

science theory (which is an implicit theory) that needs to be reconstructed before a proper 

Carnap sentence is to be offered. As a result, the first step of Canberra Plan has two stages: 

reconstruction of a first-order theory (i.e. folk science theory) and providing a Carnap sentence 

of TC in question. Since, in case of folk-science theories, platitudes are explicit markers of 

implicit theories – it is via these platitudes that we can form a Carnap sentence in question. The 

idea is that a structured set of all the platitudes reflects the theory in question – and not that 

every single platitude is a part of the theory. Actually, according to Lewis, (probably) most of 

platitudes ought to be true; some of them, however, can still turn out false and the corresponding 

Ramsey should still turn out true. The crux of the story is clearly the structure of the set of 

platitudes that allow for a reconstruction of a first-order theory. Lewis deals with this issue by 

introducing a cluster theory of application conditions to the initial Ramsey-Carnap method 

behind Canberra Plan: 

“Form the conjunction of these platitudes; or better, form a cluster of them—a 

disjunction of all conjunctions of most of them. (That way it will not matter if a few are 

wrong.) This is the postulate of our term-introducing theory” (Lewis, 1972, p. 256). 

 

The addition is that the extension-determiner for T-terms of TC does not consist of a 

conjunction of T-terms relations to O-terms of TC as reflected in the set of platitudes but instead 

in the disjunction of sets of such conjunctions. Each of these sets, accordingly, consists of the 

majority of these relations. As a result, it is not the case that each prima facie relation-reflecting 
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platitude must be an actually relation-reflecting one and be true of most of the items in TC 

realization. The extension-determiner of a given T-term consists of the disjunction of 

conjunctions of platitudes true about all items in the T-term extension. If one of the platitudes 

is false about at least one of the items of the T-term extension, then all conjuncts containing this 

platitude are false. Still, that does not mean that the whole disjunction (i.e. the Ramsey sentence) 

is false. On the contrary some of the commonly accepted platitudes not only can turn out false, 

but surely will. 

To offer an example (based on one offered by Johnston and Leslie; 2012, p. 158): an 

undoubtedly commonly accepted platitude about lions is that they have manes (it is supposed 

to reflect our folk biological theory). Yet, this is obviously a false platitude. It is not even true 

about most lions. One could argue that, in fact, a platitude that we share is rather that “male 

lions have manes”. Again, young males do not have manes; in fact, not all adult male lions have 

manes (e.g. Tsavo lions). All conjuncts containing this “platitude” are false, but that does not 

mean that the Ramsey sentence reconstructed from the collection of all our platitudes 

concerning lions is false: this is what the cluster theory of application conditions secures for the 

Canberra Plan.  

Coming back to the detective story: it may turn out that Plum, Peacock and Mustard are such 

that most of this story is true about them – but not everything. As we are lacking other 

candidates, we may treat them as default referents of “X”, “Y” and “Z” and either look for better 

ones or revise the way causal-role introducing sentences were reconstructed. Note that it may 

also happen that no three people will satisfactory fit our characteristics (e.g. because Mr. Body 

does not really exist). Even if we correctly reconstructed our folk science theory – it does not 

guarantee that anything in the world may serve as its realization. Our folk science theories may 

simply turn out wrong. 
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3.3.6. Immodest vs. modest analysis 
[Conceptual analysis plays a modest rather than an immodest role] 

 

Lewisian two-step Canberra Plan is something more than just a method of philosophical 

analysis – it is a reductionist program of an isomorphic placement strategy. The first step, 

providing a Carnap sentence, is about reconstructing an “analytic” definition of a certain term 

in order to elucidate the content of a corresponding concept and its structural relations to other 

concepts (with which we are better acquainted). This step does not employ the notion of 

reference since, as Peter Menzies and Huw Price noted, O-terms (corresponding to those 

concepts with which we are supposed to be better acquainted) can be taken as “deflationary”. 

Following their example, “(…) suppose we are interested in the theory of smoke detectors. 

Presumably, all smoke detectors have an on-state, which, in a properly functioning detector, is 

typically caused by the presence of smoke, and causes the emission of a loud noise (or other 

alarm signal). We could say:  

The referent of the term “on-state” is the state that is typically caused by the referent of the 

term “smoke” and that typically causes the referent of the term ‘loud noise.” (Menzies and 

Price, 2009, p. 187).  

An output of the first step of Canberra Plan consists of the application conditions of the term in 

question within a language framework of a given theory. It introduces rules of the language 

game ignoring, so far, any reference assignment. For that reason, this step may be considered 

metaphysically dull or unambitious. That is, in fact, the core idea behind Carnap sentences: 

providing an a priori reduction via structural properties which make up the nominal content of 

our concepts.  



134 
 

Lewisian Canberra Plan, however, is metaphysically ambitious. Its second step involves 

locating the best unique realization of TC, i.e. the referents of T-terms in question. Lewis locates 

these referents through causal roles they occupy and which, he believes, are introduced in the 

first step via relations between T-terms and O-terms143. Compare Lewis’s representative 

example of psychophysical identification of mental and neural states. A T-term “mental states 

M” is offered the following interpretation: mental state M = the occupant of a set R of causal 

roles, where the set R is to be reconstructed from the platitudes: 

”When someone is in so-and-so combination of mental states and receives sensory 

stimuli of so-and-so kind, he tends with so-and-so probability to be caused thereby to 

go into so-and-so mental states and produce so-and-so motor responses.” (Lewis, 1972, 

p. 256) 

 

On the other hand, another T-term “neural state N” can be offered an interpretation: neural state 

N = the occupant of a set R of causal roles (as provided by the psychophysical theory). Since M 

and N both occupy the same set of causal roles (R), we can infer that a mental state M is, in fact, 

a neural state N (since both are occupants of R).  

Note that in the abovementioned example theoretical identification of mental state M with the 

occupant of a set R of causal roles is not just a matter of how certain words are used in 

connection to other words. Nor it is a matter or “mental state M” and “occupant of a set R of 

causal roles” (as well as “neural state N”) sharing a corresponding concept (or its nominal 

content). According to Lewis, this theoretical identification is all about sharing a referent – and 

                                                           
143 To be precise, Lewis writes about “(…) causal (and other) relations” (Lewis, 1972, p. 253). 



135 
 

this is what makes his program metaphysically ambitious. And identifying this referent (which 

is the second step of Lewisian Canberra Plan) requires empirical information. 

To understand what happens in the second step of Lewisian Canberra Plan is to realize that his 

first step was, in fact, never about an a priori reduction (one could say that it was prima facie 

a priori reduction at best). Reconstruction of a first-order folk psychological theory 

“uncovered” at the same time its realization (referent of “the occupant of R”). It is via an 

armchair analysis of platitudes that one can, according to Lewis, ascribe to mental state M the 

same causal role natural science ascribes to neural state N and, hence, secure successful a 

posteriori psychophysiological identification of them both. But, since causal roles are certain 

natural properties, that would amount to a claim that an armchair conceptual analysis (a non-

empirical method of inquiry) allows for identifying a natural kind and its members. 

First step of Lewisian Canberra Plan program is an example of an immodest application of the 

philosophical analysis. According to Frank Jackson conceptual analysis plays a modest role 

when it aims at saying something about “matters described in one set of terms given a story 

about matters in another set of terms”; on the other hand, conceptual analysis in its immodest 

role aims at “determining the fundamental nature of our world” (Jackson, 1998, p. 44). First 

step of the Lewisian Canberra Plan is supposed to tell us what our first-order theory (e.g. folk 

science theory like folk psychology) implies about the true nature of the world, i.e. causal roles 

occupied by the referent of a T-term this theory employs.  

Whether or not conceptual analysis can play such an immodest role and allow for an a posteriori 

reduction granting isomorphism between referents of folk science and natural science terms – 

is highly controversial. Frank Jackson’s influential view is that conceptual analysis should play 

a modest role at best. His position is that by doing conceptual analysis “we are simply 

concerned with making explicit what is, and what is not, covered by some term in our language” 

(Jackson, 1998, p. 51) by “addressing the question of what to say about matters described in 
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one set of terms given a story about matters in another set of terms” (ibidem, p. 44). According 

to Jackson, conceptual analysis proceeds by considering various cases (actual and possible) and 

assessing when the concept (or term; see ibidem, p. 33) in question intuitively applies (ibidem, 

pp. 28f). And whereas he embraces the general machinery of Canberra Plan, the important 

difference between Jackson and Lewis is that the former does not define T-terms via their causal 

roles: 

“The principle that a fair division of some good is, other things equal, morally better 

than an unfair division, does not say that being fair typically causes things to be morally 

better. Again, the principle that acts that cause suffering are typically wrong is not the 

principle that the suffering causes the wrongness of the act. An act may be wrong 

because it causes suffering, but the “because” is not a causal one. (The act does not 

become wrong a moment after it causes the suffering). The principles of folk morality 

tell us which properties typically go together, but not by virtue of causing each other.” 

(Jackson, 1998, p. 131) 

 

If not via their causal roles, how, according to Jackson, are referents for T-terms identified? 

Jackson’s criteria seem purely semantic144. His location strategy when it comes to ethical 

properties is not about locating best realization for the Ramsey sentence of TC; instead, what 

he aims for, is to “(…) offer an account of how the ethical gets a place in the descriptive picture 

of what our world is like” (ibidem, p. 113). By “descriptive picture” he means certain 

(naturalistic) theory about a world; Jackson’s idea is that “descriptive picture” entails the ethical 

where he means a technical use of “entails”, “(…) sometimes tagged “conceptually entails” or 

“a priori entails”, according to which Φ entails Ψ only if Ψ is a priori deducible from Φ” 

                                                           
144 See e.g. Menzies & Price, 2009. 



137 
 

(Jackson, 1998, p. 25). Jackson explains the notion as follows: “so I should emphasize that by 

“entails” here I mean simply the necessary truth-preserving notion—call it “necessary 

determination” or “fixing” if you prefer” (ibidem). An example from Jackson might help with 

grasping his notion of “entailment” (ibidem, p. 26): “the average size of houses in 1990 is under 

1,000 square metres” is entailed by a “very long conjunction made up of conjuncts of the form 

‘— is a house in 1990 of such and such a size’ together with a conjunct that says how many 

houses there are, in an idealized version of English with distinct names for every distinct house” 

which also includes the “and-that-is-all” stop clause. The answer is that he assigned the role 

causality played in Lewis’s psychophysical identification to something else, namely, some 

semantic notion (like reference or satisfaction). For Jackson, it is because “moral property M” 

and “descriptive property D” have exactly the same satisfaction criteria (a semantic notion) that 

their referents are to be identified with each other.  

To recapitulate: Jacksonian program is (at least prima facie) metaphysically modest and focused 

on the use of language (and not directly the world itself). He states the idea as follows: 

”although metaphysics is about what the world is like, the questions we ask when we do 

metaphysics are framed in a language, and thus we need to attend to what the users of the 

language mean by the words they employ to ask their questions” (ibidem, p. 30). In case of the 

ethical, the aim of Jackson’s analysis is to offer definitions of moral T-terms as entailed by our 

ordinary conceptions of them as reflected in our ordinary use of moral language. These 

definitions serve to identify T-terms with certain descriptions via analysis of possible cases of 

the ethical, i.e. by testing our intuitions of whether certain cases are or are not associated with 

the ethical. The idea is that the community of language users shares these intuitions as reflected 

in their language practices. These classificatory intuitions (whether something is or is not 

associated with the ethical) is supposed to reveal our folk theory concerning morals. 
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Since Jackson’s view on the conceptual analysis is that it plays a modest role at best – his 

placement strategy is unlike that of Lewis. Employing Canberra Plan machinery suggests that 

what he is after is a sort of isomorphism – but not an a posteriori reduction. The ethical is not 

identified with the referent of the corresponding description; instead Jackson defends the 

“global supervenience of the ethical on the descriptive” thesis (which he finds both a priori true 

and necessary): for all w and w*, if w and w* are exactly alike descriptively, then they are 

exactly alike ethically. “For it is a consequence of the way the ethical supervenes on the 

descriptive that any claim about how things are made in ethical vocabulary makes no 

distinctions among the possibilities that cannot in principle be made in purely descriptive 

vocabulary” (ibidem, p. 123) or “part of folk moral theory is that moral properties supervene 

on descriptive properties, that the ethical way things are supervenes on the descriptive way 

things are” (ibidem, p. 118). Note that relation of supervenience is metaphysically very weak: 

it is covariance and not about what exists. Canberra-style conceptual analysis makes strong 

claims about the meaning of terms and the nominal content of our corresponding concepts – 

and not its referents145. Jacksonian isomorphism amounts to representing “(…) things as being 

in relation to how accounts told in other terms—descriptive, physical, social or whatever – 

represent things as being (…)” (ibidem, p. 117). 

 

                                                           
145 In fact, Jackson embraced descriptivism as an epistemological thesis that our knowledge of objects is 

mediated by our knowledge of their descriptive properties (we are not directly acquainted with objects). Still, 

this statement does not automatically imply an ontological thesis that objects are bundles of properties (see 

e.g. Jackson, 1998b). According to Jackson, we can provide an a priori reduction of moral terms to non-moral 

descriptions through platitudes of our folk theory. It is analytic that an action is e.g. “right” if and only if it has 

whatever property meets a descriptive condition extracted by the Ramsey-Carnap-Lewis method from the 

(mature) folk morality. Whether anything in the world realizes such a property is an “immodest” question to 

ask; nonetheless, we already have truth conditions for assessing whether something does or does not. 
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3.3.7. Modest and immodest folk theories 
[Canberra-style analysis aims at elucidation of the modest aspect of folk theories – an 

enterprise methodologically independent from scientific inquiry] 

 

In last chapter I presented the difference between Lewisian Canberra Plan and Jacksonian 

Canberra-style analysis of the ethical as rooted in the view of the role of conceptual analysis as 

an immodest vs. modest one. In this chapter I want to argue that this difference might affect (or 

should affect) our understanding of what our folk theories are.  

First of all, both Lewis and Jackson see folk theories as theories – that can be reconstructed 

from common truths (platitudes) and with T-terms to be defined. Lewis states it directly: “(…) 

common-sense psychology – folk science rather than professional science, but a theory 

nonetheless (…)” (Lewis, 1972, pp. 249-250). Moreover, they both agree that Canberra-style 

analysis (by which I mean the first step of the Canberra Plan, i.e. providing the Carnap sentence 

of TC) is applicable to folk theories. This analysis serves as means of reconstruction of the 

content of our folk theories. And since Lewis and Jackson ascribe to this analysis different roles 

– the outcome of the analysis is hardly alike for them. Whereas for Lewis the analysis allows 

for an identification of causal roles referent of T-terms play (a metaphysically immodest 

outcome), Jackson argues that it identifies at best semantic role T-terms play (a metaphysically 

modest outcome).  

Note that this difference has far-reaching consequences. If Canberra-style analysis is a sound 

method of reconstructing contents of our folk theories (and I argue that it is) – character of these 

contents is determined to turn out different for Lewis and Jackson. Immodest analysis allows 

for reconstructing folk theories as being about causal relations between referents of T-terms 
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and O-terms. On modest reading, on the other hand, folk theories are about semantic relations 

between T-terms and O-terms (or structural relations between corresponding concepts). 

For Lewis folk theory is a sort of folk science rather than professional science. It can be viewed 

as naïve scientific theory in that it makes empirical claims. It aims at explaining causal links 

between phenomena but is mostly ignorant about methodology behind professional scientific 

practice. It seems that folk psychology is a paradigmatic example of such theory as it explains 

human behaviour in terms of causal relations between mental states (beliefs and desires) and 

certain stimuli146. Lewis clearly states that there are two kinds of platitudes147 on which we 

reconstruct folk psychology and among them those regarding “(…) causal relations of mental 

states, sensory stimuli, and motor responses” (ibidem, p. 256).  

The other kind of Lewisian platitudes concerns how “(…) one mental state falls under another” 

(ibidem). Immodest folk theories not only make empirical claims but are also a sort of 

classificatory practices. And since modest folk theories do not make any empirical claims they 

are solely a sort of classificatory practices: they tell us how certain terms they employ (or 

corresponding concepts) relate to one another, whether something (whatever it is) that we 

consider “pain” is also to be considered “a mental state” etc.  

The difference between modest and immodest folk theories can also be understood in a different 

way: as two separate aspects of the same theory. Folk psychology, seen as a theory of folk 

science, indeed makes empirical claims but also (and at the same time) introduces certain 

classificatory practices. It explains our behaviour as caused by pain but also sees pain (whatever 

                                                           
146 This is just one possible understanding of „folk psychology”. This term is sometimes also used to refer to 

either certain cognitive capacities allowing for prediction of behaviours; or to a theory of behaviour as 

represented somehow in our brains. In my dissertation, however, I focus on Lewisian understanding of folk 

psychology (see e.g. Ravenscroft, 2016). 

147 Although he suggests that there might be platitudes of different forms as well (Lewis, 1972, p. 256).  



141 
 

it is) as a sort of mental state. Note, however, that explanation of behaviour requires that we 

provide realization of “behaviour”, “caused” and “pain” (i.e. that we located corresponding 

properties in the world). The question on answer to which proponents of modest analysis 

disagree with Lewis is whether providing this realization can be an armchair enterprise. 

Proponents of modest analysis promote strict division of labour: conceptual analysis is about 

relations between concepts corresponding to terms employed within a theory; and (empirical) 

science is about providing referents (natural kinds) for the terms in question as well as any 

causal links that are between them148.  

I am a strict proponent of the view that conceptual analysis can only play a modest role and that 

it enjoys much independence as a method of systematic inquiry. Let’s consider Guala’s example 

of our folk theory of witchcraft I discussed shortly in chapter 2.7.7. Guala’s claim was that 

“witch” (a T-term of this theory) is defined through “being in pact with the devil” which he sees 

as a false empirical claim about causal relations between referents of the terms put into inverted 

commas in the last sentence (an immodest claim in my terminology). Let’s suppose for the sake 

of the argument that being in pact with the devil is everything there is to be a witch according 

to our folk theory. Since such a claim is not about our linguistic practice but rather about causal 

relation of (strongly) mind-independent entities that aspire for the status of natural kinds – only 

via scientific inquiry (and not a modest armchair enterprise) one can identify “natural” referents 

of a T-term “witch”, natural referents of a T-term “pact with the devil” and decide whether 

causal relation in question holds between them. As a result, it may turn out that our practice of 

identifying witches with whoever is in pact with the devil is not justified on scientific grounds. 

                                                           
148 I should make it clear that I see folk theory in its modest role as a classificatory practice an outcome of which 

are folk kinds (see chapter 2.6.). I.e. folk kinds are sets of entities as implied within our folk theories. 

Conceptual analysis (Canberra-style) is about reconstruction of the content of folk kinds in terms of how they 

relate to other kinds (its „nominal” content). 
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Still, however, even if not justified on scientific grounds – our practice of defining a “witch” in 

terms of “being in pact with the devil” holds. Compare an illustrative example taken from E. 

Schwitzgebel149 (2013, pp. 83-84): 

“Tomorrow, aliens from BetaHydri arrive. The BetaHydrians show all signs of valuing 

molybdenum over gold. They will trade two ounces of gold for an ounce of molybdenum, 

with no apparent hesitation. When they list metal prices in their currency, they list the 

price of molybdenum higher than the price of gold. (…) They plan ways to obtain 

molybdenum, at the cost of gold if that’s what it takes. They judge other BetaHydrians’ 

molybdenum-for-gold trades as wisely done, etc. Ordinary people around Earth find it 

eminently natural to say that BetaHydrians value molybdenum over gold”.  

 

We describe BetaHydrians behaviour in terms of them valuing molybdenum over gold despite 

the fact that “we know nothing yet about BetaHydrian biology or cognitive architecture” 

(ibidem, p. 84) and it may as well turn out that BetaHydrian are pneumatic machines and they 

unable to desire or value anything. Schwitzgebel concludes that “there’s a politics in deciding 

what in the world deserves such important labels as “desire”, “value”, “resent”, and 

“believe”. If superficial properties are what matter to us in ascribing attitudes, as I think they 

are, then if possible our classification decisions should track them” (ibidem). What matters to 

me, however, is that examples as such ought to convince us that our classification decisions do 

not necessarily track natural properties and seem quite resistant to empirical arguments150. Even 

if a (natural) class of witches as those being in some causal relation with a pact with the devil 

                                                           
149 I am instrumental in exploiting this example; I do not embrace thoroughly Schwitzgebel’s views on folk 
theories.   
150 It does not mean that our (folk) classificatory practices are completely ignorant of science. As I argued in 

part two of my dissertation (see e.g. chapters 2.5. and 2.6.), there are many interests that drive our 

classificatory practices – and, surely, being scientifically justified is among them (but is not the only one). 
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turns out an empty class, it does not mean that we have to automatically cease our practice of 

defining a T-term “witch” via a T-term “being in pact with the devil”. This is because our folk 

theories even if considered naïve empirical ones are still quite special: as I argued in chapters 

2.5. and 2.6., content of our folk kinds is not dependent on scientific grounds solely (but may 

be rather driven by different interests). Hence, there being certain content of our folk kinds is a 

fact151 that cannot be fully grasped by employing any immodest method aimed at elucidation 

of causal relations between kinds since our folk kinds are not necessarily connected causally. 

Canberra-style analysis as an immodest method of elucidation of the non-causal (nominal) 

content of our concepts and the corresponding kinds and as such it enjoys much methodological 

independence (compare chapters 2.7.8. and 2.7.9.). A modest aspect of our folk theories is a 

fact to be grasped solely by means of modest conceptual analysis152. 

 

3.3.8. Canberra-style analysis and institutional kinds 
[In case of institutional kinds, there is no difference between a modest and immodest type of 

conceptual analysis] 

 

In the last chapter I argued that conceptual analysis (in its modest role) aims at reconstructing 

semantic relations between terms employed within a given theory (and, as a result, relations 

between their corresponding concepts). My position is, however, even stronger: I see 

conceptual analysis (Canberra-style) as the best method of such an enterprise. Via referral to 

my views on nominal essence as described in chapter 2.6. I can reiterate this position as a claim 

                                                           
151 E.g. a fact grounded in our behaviours and social practice. 

152 In fact, one can argue that this “modest aspect of folk theories” is not an “aspect” but exactly what these 

theories are about and what make them “folk” theories. I would happily accept such a position as well.  
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that Canberra-style analysis is a sound method of reconstructing nominal essence of our kinds 

as implied within theories that introduce kind-referring T-terms. If folk theories are to be 

considered naïve empirical theories, nominal essences (nominal content) of kinds introduced 

within those theories (folk kinds) can be seen as their (metaphysically) modest aspect (and their 

empirical claims – as an immodest one153).  

Note that in case of institutional kinds, differentiating between modest and immodest aspects 

our folk theories makes little sense. As I have argued, following A. Thomasson, in part two of 

my dissertation (see chapter 2.7.1.) institutional kinds (social artefacts) have only nominal 

essence (see Thomasson, 2009, p. 199). It is the nominal content of the corresponding concept 

that constitutes any institutional kind (one could say that it constitutes its true nature). When it 

comes to concepts corresponding to social-kinds-T-terms one ought to strictly differentiate 

between T-terms referring to (quasi-)natural social kinds and their institutional counterparts 

(see chapter 2.7.8.) – in the latter case, our (folk) theory makes no empirical claims.  

There is an interesting point to make about institutional kinds if one is to follow Jackson in 

seeing conceptual analysis in its modest role as being about “matters described in one set of 

terms given a story about matters in another set of terms”; and in its immodest role as being 

about “determining the fundamental nature of our world” (Jackson, 1998, p. 44). Since there 

being certain institutional kinds is a fact about our world that is only about matters we are after 

when employing conceptual analysis in its modest role – one may as well argue that in case of 

institutional kinds conceptual analysis playing modest role is about the fundamental nature of 

institutional kinds. Hence, in case of institutional kinds – there is no difference between the 

                                                           
153 Empirical claim of a folk theory is a claim that certain folk kind is to be identified with a certain natural kind. 
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actual role modest and immodest types of analysis play154 (see also Gizbert-Studnicki et al., 

2016, p. 96). 

 

3.3.9. Modest folk theories and permutation problem 
[Canberra-style analysis of concepts corresponding to institutional kinds is not affected by 

the permutation problem] 

 

So far, I argued that by means of Canberra-style conceptual analysis (that aims at reconstruction 

of the nominal content of our concepts, most importantly shared, collective concepts) one can 

elucidate nominal essence of a kind; and since it is nominal essence that constitutes institutional 

kinds – it is via modest conceptual analysis that one can elucidate their fundamental nature.  

To reconstruct the content of our collective concept one needs, first, to gather a number of 

platitudes – in which this content is thought to be reflected. Following Jackson, one can 

differentiate between three types of platitudes: input clauses, internal role clauses and output 

clauses. By referring to folk morality, Jackson describes input clauses as telling us “what kinds 

of situations described in descriptive, non-moral terms warrant what kinds of description in 

ethical terms: if an act is an intentional killing, then normally it is wrong” (Jackson, 1998, p. 

131); internal role clauses, on the other hand, “articulate the interconnections between matters 

described in ethical, normative language: courageous people are more likely to do what is right 

than cowardly people (…)”(ibidem); finally, output clauses “take us from ethical judgements 

                                                           
154 For that very reason I see, pace K. E. Himma, difference between Hart and Dworkin as not a methodological 

dispute in which the former adopts a modest and the latter immodest analysis (see Himma, 2016, p. 224) but 

rather as a more fundamental disagreement about the ontological status of law.  
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to facts about motivation and thus behaviour: the judgement that an act is right is normally 

accompanied by at least some desire to perform the act in question” (ibidem, p. 132).  

The idea is that input clauses connect T-terms with O-terms. If Canberra-style analysis, 

according to Jackson, is about “matters described in one set of terms given a story about matters 

in another set of term” (Jackson, 1998, p. 44) – we ought to be able to connect these two sets 

of terms (in case of Jacksonian analysis of morality – a set of moral terms with a set of 

descriptive non-moral terms). It is not that clear what Jackson exactly meant by output clauses. 

To be taken “from ethical judgements to facts about motivation and thus behaviour” seems 

quite an immodest enterprise. The platitude Jackson offers as an illustration (“the judgement 

that an act is right is normally accompanied by at least some desire to perform the act in 

question”; ibidem, p. 132) can be interpreted as being about a causal relation between certain 

acts and certain desires155. If Jackson is indeed so liberal about accepting certain empirical 

claims as platitudes about e.g. morality and include them as data analysed with Canberra Plan 

machinery – it is hardly clear how this analysis can ultimately play only a modest role. 

Michael Smith in his 1994 book, The Moral Problem, argued that first step of Canberra Plan 

(which he coined “network analysis”) ought to be based only on those platitudes which are a 

priori or at least prima facie a priori truths. His (restrictive, non-liberal) approach towards 

platitudes relevant for the analysis in question was dismissive of claims such as “blood is red” 

                                                           
155 Compare note 166 in Jackson’s book “In saying that it is a matter of fact which property will turn out to 

occupy the rightness role in mature folk morality, I make a disputable assumption. It seems to me that there 

would be something deeply misguided about a moral system that allowed that everyone doing what they ought 

to do, what is right, made most of us very unhappy: a constraint on an acceptable mature folk morality is that it 

should end up with an account of what rightness is that does not have this consequence. But it is an empirical 

matter what makes people happy. Moreover, the output clauses of mature folk morality will concern the kinds 

of properties that motivate us to some degree, or in some idealized circumstances, or whatever, and which 

properties these are is an empirical matter” (Jackson, 1998, p. 145; footnote 166).  
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or “orange is the colour of ripe oranges” as a posteriori and contingent (Smith, 1994, p. 51): 

“these truths cannot be used to supplement the first premise of the two-stage argument we 

envisaged giving in attempting to identify colours with physical properties, because they are 

not conceptual truths” (ibidem). Smith’s restrictive approach towards platitudes relevant for a 

network analysis disagrees with Jackson’s liberal position on the matter – but seems well-

justified. What Smith plausibly denies is that by means of conceptual analysis (Canberra-style) 

we can analyse certain platitudes that are, in fact, empirical claims. To accept as a platitude a 

contingent truth that “blood is red” is not a matter of mastering a concept since its 

“internalization is in no way constitutive of mastery of the colour term” (ibidem). Someone 

might have already mastered the term “red” yet be ready to accept that blood is not red but 

rather crimson (in fact, blood can have different colours and shades). In case of morality, Smith 

is ready to accept certain platitudes concerning objectivity, practicality, supervenience, 

substance and procedure as being relevant (ibidem, pp. 39f). Those platitudes are what Jackson 

called “internal role clauses” and address interconnections between matters described in the 

theoretical language of morality (the one that introduces terms that are to be defined); internal 

role clauses are about how certain T-terms relate to other T-terms (like e.g. crimson is a dark 

red; honesty is a good thing etc.).  

Note that the platitudes Smith was not ready to count as relevant ones can be seen as either 

output clauses (about causal relations between referents of certain terms) – but also as input 

clauses introducing conceptual relations between T-terms and O-terms. In the latter case the 

platitudes ought to be read [“blood” is “red”] where “blood” is an O-term and “red” is a T-term. 

But is it really the case? O-terms are supposed to be those terms with which we are already well 

acquainted since they were introduced by another, better understood theory (see chapter 3.3.4.). 

But if that is the case, O-terms are to be defined via other O-terms of the latter theory and since 

a T-term is to be defined via this O-term – it is also definable via other O-terms of the latter 
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theory. As a result, a T-term introducing theory is a theory with all O-terms plus the T-term (or 

T-terms) in which the O-terms are now also definable via T-term (or T-terms): if one is ready 

to accept that “blood” is “red” (of “red colour”) then one is bound to accept that “red” is [a 

colour of] “blood”. To put it plain and simple: there are no such things as input clause platitudes 

concerning T-term introducing theory. All the platitudes about conceptual connections between 

T-terms and O-terms are “internal role clauses” that articulate the interconnections between 

matters described in the language of T-term introducing theory156. If conceptual analysis is to 

be modest, its ambitions ought to be limited to an elucidation of the structural content of a 

concept corresponding to a T-term under scrutiny157. Moreover, no connection between this 

content and the world outside the conceptual network can be established by means of Canberra-

style analysis as there is no “hook, or tag, in terms of which (…) issues of identity can be 

addressed” (Menzies and Price, 2009, p. 190). 

A restricted view on what counts as a relevant platitude brought Smith to a rather sceptical 

conclusion concerning the possible application of network (Canberra-style) analysis to folk 

morality. The network of internal role clauses is vulnerable to a sort of circularity issue which 

Smith calls “the permutation problem” (see Smith, 1994, pp. 48f). To illustrate this problem, 

he employs something similar to the following example (ibidem, p. 49): 

Let’s construct a network of only prima facie a priori platitudes concerning the property of 

being red in a ramsified, Canberra-style manner. The result is something like:  

                                                           
156 Coming back to the already discussed example: if our theory is such that “witch” is defined by “being in pact 

with the devil” then both “witch” and “pact with the devil” are terms of one theory that are to be defined via 

each other. To be a “witch” is to be in “pact with the devil” – but when is one “in pact with the devil”? Well, by 

being a “witch”. 

157 It can be thought of in terms of an “internally represented knowledge structure” (see Jackson, Mason and 

Stich, 2009, p. 46). 
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There exists a unique kind x such that ∃y... objects have x if they look x to normal 

perceivers under standard conditions, and y is darker than x etc. 

 

We can do the same for the property of being crimson: 

There exists a unique kind y such that ∃z... objects have y if they look y to normal 

perceivers under standard conditions, and z is darker than y etc. 

 

Note that these two ramsified networks of platitudes look the same in both cases, i.e. nominal 

content of the concept “red” as reconstructed by means of Canberra-style analysis can hardly 

be differentiated from the nominal content of the concept “crimson”. Smith argues that this 

means that, in essence, “in our definitions we have lost any distinction between the properties” 

(here: of being red and being crimson; ibidem, p. 50) and that our T-terms cannot be uniquely 

satisfied. 

Torben Spaak notices that similar problem affects Canberra-style analysis of the concept of 

law. He points out that:  

“the permutation problem will arise in cases where (i) the platitudes are analytical, and 

(ii) where there are almost exclusively internal role clauses and therefore no, or very 

few, input and output clauses. For if the platitudes are analytical and if there are almost 

exclusively internal role clauses, the relevant concepts will be defined precisely in terms 

of each other, and this means that there will be no ‘ground contact’, that is, no 

connection between the network and the world. Hence the permutation problem” 

(Spaak, 2016, p. 104). 
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Since, as Spaak convincingly argues (ibidem, p. 114), it is “quite difficult to produce a 

sufficiently rich collection of analytical platitudes about or involving the concept of law, 

especially input and output clauses” – the permutation problems is bound to haunt our concept 

of law as well158.  

Why is the permutation problem a problem at all? Smith argues that since Jackson aims at 

identifying moral properties with descriptive non-moral properties it is “disastrous” that we 

cannot provide (by means on Canberra-style analysis) a unique descriptive property as a realizer 

of a T-term definition. Similarly, Spaak argues that when it comes to the concept of law “(…) 

there is (…) very little one can say on a general level about the realiser property” (ibidem, p. 

113). But it should be clear from my view on the role Canberra-style analysis is supposed to 

play that I can hardly see this as a problem. There being no unique realization is not a modest 

claim but rather an immodest one. As Smith notes, due to the permutation problem “we lose 

any reason to make the second, substantive, claim in such arguments, the claim that the 

properties picked out by our definitions are certain physical properties” (Smith, 1994, p. 50). 

I argued, however, that modest Canberra-style analysis cannot be about locating a unique 

realization which is clearly an empirical enterprise (see chapter 3.3.4.). Realiser property is a 

certain natural kind and that would be an immodest task for conceptual analysis to identify 

natural kinds (and their members). Since modest aspect of our folk theories is not about 

referents of T-terms but rather about our classificatory practices, i.e. of how certain terms these 

theories employ (or corresponding concepts) relate to one another, it is hardly surprising that 

the only platitudes that turn out relevant for the network analysis (in its modest role) are internal 

role clauses. I actually thoroughly agree with Spaak that the reason why there is not much to be 

                                                           
158 Scott Shapiro also noted that it may be impossible to describe any legal terms without a recourse to some 

normative term or terms, which makes such a description circular (see Shapiro, 2013, p. 47). 
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said about a realization of our concept of law “is that law, as distinguished from pain, is very 

much an artifact, not a natural phenomenon” (Spaak, 2016, p. 113). 

Still, however, even if the permutation problem does not concern a Canberra-style analysis 

playing a modest role – it may point to an even deeper problem with our folk institutional kinds. 

As I argued, our folk institutional kinds are constituted by their nominal essence; if nominal 

essence were indeed limited to semantic relations between certain terms our folk theories 

introduce (or conceptual relations between their corresponding concepts) – that would rise the 

question of what is that we actually classify via these folk institutional kinds?  

As it should be clear from the second part of my dissertation, every kind is a certain 

classification of entities – among them other kinds as well but ultimately spatiotemporal objects. 

When classifying entities into natural kinds we are after external, strongly mind-independent 

similarities these entities share and which give rise to causal relations that hold between 

members of a particular natural kind (and other entities). To decide whether or not certain entity 

belongs to the natural kind in question – one can investigate (via empirical methods) whether 

or not it plays a causal role associated with this kind. To illustrate it with a metaphor: it is the 

world that we try to fit with our natural kind classifications and only via empirical methods of 

science we can verify if they actually do. 

Our folk institutional kinds are (unlike natural kinds) classifications constituted by being the 

content of our collective concepts (nominal essence) and not natural similarity of entities. To 

decide whether or not certain entity belongs to the institutional kind in question – one ought to 

reconstruct the content of the corresponding collective concept and investigate if the content 

contains the entity in question. To illustrate it with a metaphor: it is the content of our concept 

(institutional kind classification) that certain entities “try” to fit, i.e. to be a member of an 

institutional kind is to be classified as such, and only via Canberra-style conceptual analysis we 

can reconstruct the content in question.  
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The crux of the permutation problem can be summed up as follows: if there are no output 

clauses among platitudes about certain kind, Canberra-style analysis may reconstruct only 

structural relations of the network of concepts corresponding to the kind in question – but will 

not be able to fix any spatiotemporal referents of the kind term. And since we seem to have no 

institutional kind related platitudinous output clauses, this may suggest that, indeed, 

institutional kinds are only about how we relate certain T-terms in our folk theories and 

corresponding concepts.  

This conclusion would be, however, extremely counter-intuitive: individual members of the 

folk may (and do) disagree not only whether “judges” can be “members of parliament”; they 

also disagree whether e.g. a particular person can be classified as a “judge” or “member of 

parliament”. It seems implausible to deny that via institutional kinds we do (ultimately) classify 

spatiotemporal objects as well. And if certain spatiotemporal objects are to be classified as 

members of an institutional kind, them being such members must be part of the content of the 

institutional kind constituting concept; i.e. for an object to be classified as a member of an 

institutional kind – the folk must collectively accept it as such. Note that since a modest aspect 

of our folk theories is not concerned with causal relations, individual objects that belong to a 

folk institutional kind cannot be identified via causal roles they play. The folk must be either 

directly acquainted with these objects (which does not necessarily amount to every member of 

the folk being directly acquainted with them159) or be disposed to treat them in certain way upon 

direct acquaintance. 

Note that it would a mistake to identify an institutional kind with any extension, e.g. some set 

of individual objects which the folk currently recognises as members of this kind. Institutional 

kinds are essentially intensional; moreover, it is contingent that any individual object is 

                                                           
159 See next chapter. 
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currently classified as fitting into the kind. Since output clauses are about extensions (e.g. 

identity of referents of two different terms) – there are no platitudinous output clauses about 

institutional kinds. Still, however, the general presupposition behind Canberra-style analysis is 

that contents of our collective concepts are to be reflected in platitudes. That means that one 

should expect that us classifying certain individual objects as members of the kind should be 

also mirrored in certain corresponding platitudes. Due to certain analogy with some ideas from 

Wittgenstein, I am to call them platitudes about paradigmatic examples. These platitudes would 

normally contain directly referential expressions like proper names (“Małgorzata Gersdorf is a 

judge”) or definite descriptions (“the piece of paper I am holding right now is a dollar bill”; 

“the woman living near the forest is a witch” etc.)160. It is also possible, however, to 

communicate such a platitudinous content via ostension as when one points to a certain person 

in a courtroom and says: “that is a judge”. As with platitudinous internal role clauses, 

paradigmatic examples are supposed to be such that they are accepted by the folk, i.e. the 

community of competent speakers of a given language (which does not amount to them being 

accepted by every individual within the community).  

 

3.3.10. Canberra-style analysis of law as a social artefact 
[Reconstruction of complex institutional kinds is, to much extent, based on delegating 

platitudes] 

 

As I argued in chapter 3.1., my general placement strategy is to see law as an institutional kind. 

By that I mean that truth-makers of singular and general propositions of law (legal facts) are 

                                                           
160 Note that accepting platitudes about paradigmatic examples as actual platitudes may also solve the 

permutation problem. 
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facts about the content of the concept of law. If “Sheriff Kirby was not guilty of obstructing or 

retarding the passage of the U.S. mail” is to be a true proposition of law, certain individual 

object (here: Sheriff Kirby) is to be a member of a legal institutional kind “being guilty of 

obstructing or retarding the passage of the U.S. mail”.   If “those who innocently cause another 

to be in peril have an affirmative duty to rescue that other from that peril, so long as they can 

do so at reasonable cost to themselves” is to be a true general proposition of law, certain 

conceptual relation ought to hold between a concept corresponding to a term “those who 

innocently cause another to be in peril“ and a concept corresponding to a term “those who have 

an affirmative duty to rescue others from that peril”. Both types of truth-makers of propositions 

of law are constituted by being the content of our corresponding collective concepts. And both 

these types of truth-makers are cognitively accessibly via Canberra-style conceptual analysis 

by means of paradigmatic example platitudes and internal role clauses respectively161.    

Note that, according to my placement strategy, truth value of each proposition of law is 

dependent on the content of the corresponding collective concept. For Sheriff Kirby to be not 

guilty of obstructing or retarding the passage of the U.S. mail – the folk must recognise that it 

is indeed the case. A new problem seems to arise: since it is a simple fact that most people are 

not aware of all the details of the content of all legal institutional kinds – how can I expect that 

the folk must collectively recognise all the institutional kind members as being such? Is it really 

the case that e.g. for the proposition: “the flow of water from an improved portion of a navigable 

waterway into an unimproved portion of the same waterway does not qualify as a discharge of 

                                                           
161 It may seem that an easiest way to decide whether certain singular proposition of law is true is to find a 

fitting paradigmatic example platitude; and to decide whether certain general proposition of law is true is to 

find a fitting platitudinous internal role clause. This would be, however, an oversimplification: there may be no 

directly fitting platitude available (in fact, there usually will not be one). Reconstruction of the content of kind 

constituting collective concept is hardly an easy task.  
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a pollutant162” to be true the folk must collectively recognise there being certain relation 

between a (legal) concept of “flow of water from an improved portion of a navigable waterway 

into an unimproved portion of the same waterway163” and a (legal) concept of “discharge of a 

pollutant”? Another complication that seems to follow is that there are clearly no platitudes 

concerning “discharge of a pollutant” which puts into question a possibility of reconstruction 

of the corresponding concept. 

One could argue that the straightforward solution to this problem is to limit the folk to those 

individuals within the larger community who managed to master the concept in question, e.g. 

professional lawyers specialised in environmental law who mastered the concept behind the 

term “discharge of pollutant”. It would nicely correspond to what Hart seems to have in mind 

when he points out in his Postscript that in order to clarify the concept of law one ought to start 

from “the widespread common knowledge of the salient features of a modern municipal legal 

system which (…) I attribute to any educated man” (Hart, 1994, p. 240). This solution is, 

however, hardly plausible. Certain institutional kind corresponding concepts are such that one 

is not able to master them thoroughly – and the concept of law is exactly like that. No individual 

has enough cognitive capacity to know all the legal facts there are to be known yet many 

individuals share the same concept of law.  

Another issue with the aforementioned solution resembles Dworkinian semantic sting: if that 

were indeed the case that only those who managed to thoroughly master the concept of law 

belonged to the relevant folk – no substantive disagreement about the content of the law would 

be possible (as everyone within the community would either share the very same content or not 

                                                           
162 Los Angeles Cnty. Flood Control Dist. v. Natural Res. Def. Council, Inc., 568 U.S. 78 (2013). 

163 Note that within my position this is also a legal, i.e. institutional rather that natural kind. 
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be a member of the community; see Dworkin, 1986, pp. 32-33164). But it seems a plain fact that 

members of the very same legal community disagree about the content of legal concepts 

(including the content of the concept of law itself)165. 

For both these reasons I find it justified to conclude that it is not mastering the concept that 

makes somebody a member of the relevant folk. Moreover, I find it perfectly plausible that 

there are certain contents of legal concepts that are recognised as such by only a minority of 

members of the relevant folk (which is enough to say the folk recognises them as such). To 

illustrate the general idea: consider words like “absquatulate” or “obnubilate”. It is probably 

the case that only a minority of competent English speakers are aware of the meanings of these 

words – it does not, however, change the fact that it is the community of competent English 

speakers that ultimately determines those meanings (these are words of ordinary English 

language). There is a certain norm of how to correctly use these words in English – which ought 

to be recognised as such by the community of competent speakers of that language. Members 

of the community of competent speakers of English are subject to this norm even if they happen 

not to use the words in question. To reconstruct that norm, one ought to consider actual uses of 

these words – as performed by those competent speakers of English who are actually aware that 

such words exist in English and do sometimes use them. 

I want to argue that the only criteria that allow for classifying certain individuals as members 

of the folk relevant for constituting the concept of law are of deontological character (see 

chapter 2.7.8.). Note that someone aware of the content of a concept corresponding to a certain 

                                                           
164 To be precise, Dworkin’s semantic sting rests on a presupposition that only statements which follow from 

criteria that have been agreed upon by competent lawyers may be considered true propositions of law (see 

also Banaś, Gołba, 2017, p. 550f). If lawyers differ on what the law says in a particular case, it means that either 

law is silent on that case and the lawyers are talking past each other, or their disagreement concerns matters 

that fall indeterminately on the borderlines of the shared criteria (ibidem; see also Dworkin, 1986, p. 44). 

165 I will come back to the problem of disagreement about the content of legal concepts in chapter 4.2. 
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legal institutional kind (e.g. a professional lawyer) need not be necessarily an addressee of 

associated deontology (and, hence, not a member of the folk). An American lawyer who studies 

Polish law may well know that in Poland a fruit fallen from a tree or a shrub onto land of his 

neighbour constitutes that land’s profit166. But it is an owner of a tree in Poland who, even if 

not aware of this particular legal fact, is subject to the norm associated with it. 

It is not uncommon for one to break law while not being at that time aware of breaking law –

still, however, that person may accept (or: be ready to accept) any sanction that follows from 

breaking law. To give an example: I may not be aware that there is a speed limit but when 

caught by the police I may accept the fine – either from the policeman or the court. Me accepting 

the fine (or just me being ready to accept one) serves as a proof that I do actually recognise my 

very behaviour as “speeding” (and that I recognise “speeding” as being in certain relation to 

“road traffic offense” etc.).  

The folk relevant for constituting institutional kinds (including legal institutions) recruits from 

those who accept deontology associated with these kinds if only aware of that deontology. 

Those who do not accept certain norms (if aware of them) characteristic for the kind in question 

clearly do not recognise that there is such kind. That someone is not currently aware of certain 

deontology is hardly problematic. As with words of English that can rarely be heard (and not 

everyone got a chance to be acquainted with them) – certain legal institutions (of e.g. Polish 

legal system) need not directly affect every member of the relevant community; still, however, 

to be a member of that community is to be at least disposed to accept deontology associated 

with these institutions. To recapitulate the general idea: for the folk to recognise certain legal 

institution it need not be the case that every member of the folk actually recognises it as such – 

                                                           
166 See art. 148 of Polish Civil Code. 
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rather that every member of the folk is ready to accept the associated deontology (or: that every 

member of the folk is disposed to recognise certain legal institution as such).  

When it comes to complex social artefacts, and law is among those which are probably the most 

complex ones, it is far beyond cognitive capacity of individual members to grasp their content 

in its entirety. In fact, it is hardly controversial to suggest that at any time a vast majority of 

members of the folk happens to be aware of just a small portion of the content of law. If that is 

indeed the case, how can there be any platitudes about law and legal institutions (maybe apart 

from those that affect directly most individuals in the community) that are supposed to fuel 

Canberra Plan machinery? Let’s consider some platitudes about law. An example of a ready-

to-go list of them is to be found in Spaak (2016, p. 110): 

 

(i) if something has the property of being law, there is a system of norms;  

(ii) if something has the property of being law, there is an organisation that is constituted 

and regulated by the norms of the system and whose task it is to interpret and apply 

said norms;  

(iii) if something has the property of being law, the citizens do, on the whole, obey it; 

(iv) if something has the property of being a legal norm, it can be traced back to 

something that has the property of being a source of law;  

(v) some entities that have the property of being a legal norm impose something that 

has the property of being a legal duty on those who have the property of being a 

legal subject;  

(vi) some entities that have the property of being a legal norm confer something that has 

the property of being a legal power on those who have the property of being a legal 

subject;  

(vii) that which has the property of being law aspires to regulate social life in general; 
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(viii) that which has the property of being law is non-optional;  

(ix) that which has the property of being law claims to trump competing normative 

systems.   

 

It may strike one that these statements sound surprisingly technical for platitudes. It is not like 

these are examples of statements that people (at least most of them) would spontaneously 

produce when asked “what is law?”. Someone may argue that platitudes about law are 

statements like: “law consists of rules”, “law forbids certain things”, “if you break law, you 

may go to prison”, “law is to be found in books of law”, “law is what judges decide in 

courtrooms”, “law is what parliament enacts”, “law is what (good) lawyers say it is” etc. 

Note that among both sets of platitudes (Spaak’s as well as mine) there are some which can be 

described as “delegating” ones since they “send” to someone else’s view on what the content 

of law is – either an official like a judge or a professional like a lawyer. Officials and 

professionals enjoy certain authority among the folk167; they also constitute certain sub-

community (or rather a collection of sub-communities) whose members are supposed to be 

aware of the contents of law which remain opaque to the “common” folk members. These sub-

communities may have their own platitudes – to which delegating ones of the “common” folk 

send. Actually, I see abovementioned truths about law that Torben Spaak suggested – as 

platitudes accepted by a sub-community of philosophers of law (certain professionals) to which 

common folk platitudes send (e.g. “law is what lawyers say it is”). 

What I try to argue for is that in case of complex institutional kinds, where most members of 

the folk are unable to grasp the entire content of the corresponding concept, it is still possible 

                                                           
167 Obviously a degree of this authority differs between communities which, to my mind, is one of the elements 

of legal culture. 
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to run Canberra Plan machinery. It becomes, however, necessary to adopt a broader view on 

what counts as a “platitude”. Platitudes are supposed to reflect the content of the collective 

concept of the folk. In case of complex institutional kinds when individual members of the folk 

may not be aware of the entire content of the corresponding concept, they may still share 

delegating platitudes that reflect their readiness to accept as content of an institutional kind in 

question whatever some officials or professionals claim that content is. This means that to 

reconstruct the content (or a part of it) of a complex institutional kind one may need to 

reconstruct what that content (or a part of it) is according to a sub-community of officials or 

professionals enjoying certain degree of authority within the folk. It can be done via analysis of 

platitudes shared within that sub-community, result of which is absorbed to the general content 

of a collective folk concept corresponding to the institutional kind in question168. 

It seems that a proponent of Canberra-style analysis may safely enjoy cognitive access to the 

content of even complex institutional kinds and ascribe truth values to propositions about that 

content.   

 

3.4. My placement strategy – a few final remarks 
[Canberra-style analysis is an independent method of inquiry into the nature of law] 

 

In this part of my dissertation I aimed to present my placement strategy as weakly realistic. I 

argued that law as a social artefact (or institutional kind), i.e. certain classification of entities 

constituted by being content of the folk’s collective concept, is an objective phenomenon nature 

of which can be studied by means of Canberra-style conceptual analysis rather than some 

                                                           
168 Note that L. Burazin’s theory of law as a social artefact attaches to legal officials a significantly more 
important role when it comes to constituting certain legal kinds. 
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empirical method. In this chapter I want to make a few final remarks about my strategy in order 

to clarify at least some of its vague moments. 

Let me begin by introducing certain issue Johnston and Leslie have with Canberra Plan: 

”If we follow the planners in viewing Lewis’s account as a quite general method of 

analysis, we then have an account which (modulo considerations of naturalness) tightly 

connects the application conditions of a term to a certain privileged criterion that users 

of the term implicitly possess, namely the criterion which is determined by the 

disjunction of conjunctions of most of the platitudes involving the term. For Lewis, and 

for the planners more generally, “implicitly possess” now has a definite empirical 

content. Many or most of the users of the term will recognize the relevant platitudes as 

such upon appropriate reflection” (Johnston and Leslie, 2012, p. 153). 

 

The worry can be put as follows: since Canberra Plan machinery is fuelled with platitudes that 

ought to intuitively reflect the implicit content of the concept the whole enterprise is about – 

should we not rather focus on deciding which statements are actual platitudes (or: what are our 

actual intuitions concerning that content)? Johnston and Leslie notice that the final success of 

Canberra-style analysis depends on quality of our platitudes and “being platitudinous within a 

speech community is not like being a priori or being analytic […], being platitudinous within a 

speech community is a substantial psycho-social property”. This may suggest that, pace my 

position presented in chapter 3.3.7., Canberra-style analysis is not an independent “armchair” 

method of inquiry into the nature of law. As Leiter (2008, p. 8) puts it: “If “ordinary” intuitions 

are to be decisive in fixing the extensions of concepts, why not investigate, empirically, what 

those intuitions really are? Why not find out, to borrow Hart’s phraseology, what the “ordinary 
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man” really thinks?”. Should philosophers of law really abandon their armchairs and turn to 

experimental philosophy? 

The worry questions whether the way platitudes are gathered within the Canberra Plan is 

satisfactory, i.e. whether it guarantees that they truly reflect the content of the collective concept 

in question. Johnston and Leslie point out that there are good reasons to think that “(…) we 

have a tendency to overestimate how many of our deep convictions are obvious to others” 

(2012, p. 153), i.e. individual members of the community may have a tendency to take their 

own beliefs to be of platitudinous content within the folk. I have no doubt that there is nothing 

ultimately a priori about being or not being a platitude and that only a thorough empirical 

investigations could prove certain statements to be commonly shared truths169. There are also 

no reasons to believe that thoughts of a philosopher sitting in an armchair have a property of 

being exceptionally representative for what the folk think. 

Keeping all that in mind, I still find Canberra-style conceptual analysis an independent method 

of inquiry. The most important thing to reiterate is that Canberra-style analysis is not about 

gathering the best set of platitudes or actual intuitions of community members (which might be 

indeed an empirical enterprise). What Canberra-style analysis is about is the content of a certain 

collective concept: it serves to reconstruct a folk theory which is an implicit theory. It is 

Canberra Plan working hypothesis that this theory is reflected in the practice of the folk which 

includes linguistic practices that allow analysis to work on propositional contents (as certain 

products of these linguistic practices). Experimental philosophy might provide Canberra Plan 

                                                           
169 Himma is right to notice that “the [modest conceptual analysis – dop. PB] and [immodest conceptual 

analysis – dop. PB] approaches entails a methodology that is partly empirical in character insofar as each takes 

our ordinary intuitions about something as the starting point of conceptual analysis; what intuitions are 

ordinary is, after all, a matter of what intuitions are commonly shared—and that is an empirical property” 

(Himma, 2016, p. 208) . 
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analyst with better clues as to what the content of the concept in questions is – but they would 

still be just clues and not the content itself.  

Another reason that one may see as justifying an armchair method of collecting platitudes is 

that our collective concepts are extremely dynamic. No folk theory is given once and forever; 

it is a subject to a constant revision upon change of circumstances or whatever drives interests 

of the folk (and that may include some discovery of empirical data the folk finds relevant). 

Clearly, it is not like every change is revolutionary; in fact, most of them are hardly perceptible. 

Among entities within a class that is an institutional kind – some are more central, and some 

are more peripheral; and changes are probably more likely to affect the borders rather the core 

of the class in question. Yet no entity in the institutional kind class in either sufficient or 

necessary for it to be what it is – the only thing constitutive of an institutional kind is it being 

recognised as one by the folk170. Since reality of institutional kinds is so dynamic, their nature 

can hardly ever be completely and ultimately explained. Moreover, collecting platitudes and 

intuitions via empirical time-consuming methods of inquiry may turn out ineffective. 

I like to think that that inquiry into the nature of law (or any institutional kind) is not like looking 

for a common denominator of what people declare law to be. It is more like writing a grammar 

book. Rules of grammar constitute a sort of folk theory that must be reconstructed from what 

is implicitly implied by how people speak (their actual practice of using language), rather than 

assembled directly from what people consider being grammatically correct. One could imagine 

than an effective process of reconstructing grammar English might have started with a single 

                                                           
170 I agree with Joseph Raz when he claims that a concept of law “(…) evolved historically, under the influences 

of legal practice, and other cultural influences, including the influence of the legal theory of the day“ (2009, p. 

86) or that “the concept of law is a historical product, changing over the years (…)” (ibidem). However, I utterly 

disagree with him when he adds that “(…) the concept as we have it is more recent than the institution it is used 

to single out” (ibidem) since for me law is the same as the content of a concept of law. For critique of Razian 

view on the nature of law, see Nye (2016). 
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man (probably a user of English himself) writing his grammar book based on what he 

considered universal rules of grammar of English. If he overestimated representativeness of his 

intuitions (and he certainly sometimes did), he could be still corrected by someone writing 

another book of grammar after him. This new book of grammar would aim at reconstructing 

rules of grammar contemporary to the latter writer; hence, it would not only correct some 

mistakes of the first writer, but it would possibly include some new rules171. This way, slowly, 

step by step – our folk theory of grammar could be reconstructed better and better (although the 

reconstruction task would probably never end172). And that would serve, most importantly, 

certain hermeneutic purpose of us better understanding grammar of English173. Law is even a 

more dynamic kind; it is my view that Canberra-style method of conceptual analysis, an 

independent form of inquiry into the nature of law, is a sound method that serves a 

hermeneutical purpose of reconstructing its content. 

I want to conclude this part with one more clarification I find indispensable. Although the 

general machinery of the Canberra Plan is a method of eliminating theoretical terms, its actual 

aim is the opposite. As Lewis (1970, p. 472) openly states: “my proposal could be called an 

elimination of theoretical terms, if you insist; for to define them is to show how to do without 

them. But it is better called a vindication of theoretical terms; for to define them is to show that 

                                                           
171 The latter book could obviously introduce some new mistakes. 

172 This may be one of the reasons why it is so difficult to offer a universally accepted picture of the nature of 

law. Yet I am far from concluding that this “leads to the conclusion that there may be ‘something wrong’ with 

the very project of providing a characterization of the essence of law or with searching for the nature of law” 

(Brożek, 2017, p. 103). I find dynamic character of the concept of law as “naturally” stemming from the 

dynamic character of the social reality.   

173 Concepts corresponding to our institutional kinds can be regarded “hermeneutic concepts”. B. Leiter defines 

a hermeneutic concept as satisfying two conditions: “(i) it plays a hermeneutic role, that is, it figures in how 

humans make themselves and their practices intelligible to themselves, and (ii) its extension is fixed by this 

hermeneutic role” (2007, p. 173). Similarly, Gizbert-Studnicki et al. (2016, p. 39). 
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there is no good reason to want to do without them. They are no less fully interpreted and no 

less well understood”. In case of institutional kinds Canberra-style conceptual analysis aims to 

elucidate the (nominal) essence which constitutes the nature of whatever it is that we refer to 

when we employ institutional kind terms.   
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PART FOUR  
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4.1 Law as a social artefact - my contribution 
[My placement strategy is supposed to illustrate metaphysical commitments of a full-blown 

theory of law as a social artefact or an institutional kind] 

 

My placement strategy (i.e. my view towards ontological status of truth-makers of propositions 

of law) amounts to defending a claim that law (as well as any legal institution) is a social artefact 

(i.e. institutional kind). As I pointed out in chapter 1.7. such an approach is hardly original. A 

significant number of scholars share (or shared) with me this very intuition (that law is a social 

artefact). With the exception, however, of Luka Burazin’s work (see chapter 4.3.) little attention 

has been paid to its ontological consequences. Meanwhile, I find the picture of law as a social 

artefact strongly committing in terms of there being some serious account (or accounts) of 

metaphysics of artefacts in general philosophy. 

In part 2 (and, to some extent, part 3) of my dissertation I tried to focus on providing a thorough 

exegesis of all the metaphysical commitments of a full-blown theory of law as a social artefact. 

This project was, however, by no means supposed to be limited to a sort of review of literature 

on social (or general) ontology. As a result, although the general claim that law is a social 

artefact is hardly original – many details of the particular theory behind that claim which I 

presented in this dissertation may sound not only new within the context of philosophy of law, 

but also quite controversial. 

In this short part I aim to highlight and explain some important differences between my 

approach and certain views already present in literature that can be considered similar to mine. 

This not only ought to help understanding certain aspects of my position but it should also 

indicate how capacious and open to many interpratations is the initial claim (that law is a social 

artefact). 
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4.2. Coleman & Simchen – metasemantics of “law” 
[My view on metaphysic of law favours community criterialism over Putnamian 

metasemantics] 

 

As I mentioned in chapter 1.7., in their meticulous article Coleman and Simchen argue, among 

many other things, that “the metasemantics of “law” groups this noun together with nouns for 

simple artifacts such as “chair” and “hammer,” rather than with terms whose metasemantics 

is most relevant to the philosophy of science, such as “water” and “gold”” (2003, p. 15). 

Although my dissertation is a work in (legal) metaphysics rather than semantics or 

metasemantics – at least some part of my approach has some direct metasemantic consequences. 

Metasemantics can be perceived as “concerned with explaining how it is that expressions have 

their semantic contents” (ibidem, note 6 p. 4) and as such it “imposes a constraint on possible 

answers to the jurisprudential question” (ibidem, p. 39), i.e. a question about the nature of law. 

To be precise, the metasemantic question relevant within the context of my dissertation is about 

whatever fixes the extension of legal kind terms. My position towards metaphysics of legal 

kinds may, prima facie, resemble the one of Coleman and Simchen: after all, I defend a view 

that terms like “law” are indeed like “chair” or “hammer” because they may all refer to 

institutional kinds. However, since when it comes to metasemantics (so understood), I already 

dismissed Putnamian essentialism (along Dupré’s line of criticism; see chapter 2.6.) towards 

legal kinds (or institutional kinds in general) – there is a fundamental difference between my 

views and those of Coleman and Simchen.  

In their article Coleman and Simchen argue primarily against criterialism and “pedestal view” 

as two possible answers to the extension-fixing question. According to criterialism, extension 

of a given term is fixed via shared criteria of some kind (i.e. for applying the term in question). 

“Criterialism about ‘law’ implies that those who successfully employ the term share an 

extension-fixing criterion for ‘law’” (Coleman, Simchen, p. 7). Criterialism was famously 



169 
 

opposed by Ronald Dworkin in Law’s Empire (1986) in his semantic sting argument174 (see 

also e.g. Banaś, Gołba, 2017) who criticized Hartian positivism by attrubuiting to it two claims 

(see Coleman, Simchen , 2013, note 14, p. 9): (1) criterialism about meaning, and (2) the 

identification of disagreements about the criteria of legality (in a particular community) with 

disagreements about the extension-fixing criteria for “law.” The problem with Dworkinian 

semantic sting argument is that (2) clearly does not follow from (1). As Coleman and Simchen 

(ibidem, p. 9) point out: 

 

“The criterialist claim that for proficient speakers to share the meaning of a concept-

word is for them to share an extension-fixing criterion is open to many possible 

interpretations. For example, individual speakers may be said to grasp and share an 

extension-fixing criterion only implicitly, in the sense that each speaker’s linguistic 

behavior evidences one and the same criterion without any speaker being presumed to 

be able to formulate it properly. Or speakers may be said to share an extension-fixing 

criterion in the sense that the linguistic behavior of their linguistic community taken as 

a whole evidences the criterion, without, once again, any speaker being presumed to be 

capable of formulating it properly. The possibility of theoretical disagreement about the 

criteria of “law” is harmless against any of these interpretations of criterialism. In fact, 

the only interpretation of the criterialist claim that is actually vulnerable to the semantic 

sting is the one that is least plausible, namely, that for individual speakers to share the 

                                                           
174 Dworkin’s semantic sting argument has been already discussed in hundreds of books and articles. It’s core 
idea goes as follows: „If two lawyers are actually following different rules in using the word “law,” using 
different factual criteria to decide when a proposition of law is true or false, then each must mean something 
different from the other when he says what the law is ... . So the two judges are not really disagreeing about 
anything when one denies and the other asserts this proposition. They are only talking past one another. Their 
arguments are pointless in the most trivial and irritating way, like an argument about banks when one person 
has in mind savings banks and the other riverbanks” (Dworkin, 1986, p. 43-44). 
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meaning of a concept-word is for them to have propositional knowledge of one and the 

same extension-fixing criterion”. 

 

It seems prima facie consistent with my approach towards law as a social artefact to see not 

individuals but rather a community as a whole to be in possession of extension-fixing criteria 

for “law” (as well as any legal kind terms). These criteria are what Canberra-style analysis aims 

to reconstruct (see chapter 3.3.10) since only via these criteria we may grasp the nature of law 

(as well as any legal kinds) – they constitute the content of our collective concepts. Indeed, my 

weakly realist approach towards institutional kinds is supposed to be a sort of community 

criterialism (pace Putnamian essentialism of natural kinds). 

But this is where I disagree with Coleman and Simchen. They openly dismiss any form of 

criterialism by embracing the general idea behind Putnam’s new theory of reference which they 

describe as consisting of two components (Coleman, Simchen, 2003, p. 16): “The first 

component consists in showing that the determination of the extension for common nouns such 

as “gold” and “water” is a social matter. The second component consists in showing that such 

a determination is sensitive to the actual environment of the linguistic community”. They 

interpret the “social component” in a somewhat controversial way, i.e. that it is “cooperative 

activity of the entire linguistic community”, rather than individual speaker’s psychological state, 

that determines the extension175 (ibidem). They offer a following interpretation of an 

“environmental component”: a given term applies to x just in case x it bears a certain 

equivalence relation to a paradigmatic sample “demonstratively referred to by “this” as spoken 

in the actual world” (ibidem, pp. 17-18). The environmental component “allows us to fix the 

                                                           
175 I find this claim controversial as it seems doubtful that for Putnam speakers (either individual or as a 
community) determine extension of a term in question (what is present in the linguistic community are criteria 
for recognizing rather than determining the extension in question; see Putnam, 1975, pp. 227-228).  
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extensions of our terms on the basis of beliefs that are far too schematic to qualify as extension-

fixing criteria” (ibidem, p. 11). In case of natural kind terms “environmental component” results 

in a sort or “linguistic deference”: to determine whether or not something stays in the relevant 

equivalence relation to the paradigmatic sample, one needs to defer to experts, i.e. certain 

“subclass of speakers in our linguistic community upon whose knowledge we all rely for fixing 

the extension” (see ibidem, pp. 19-20)176. Now, what Coleman and Simchen suggest is that 

linguistically deferential/non-deferential dimension runs not along but rather across 

natural/non-natural kind distinction, i.e. according to them there are non-natural kind terms that 

are yet linguistically deferential (their examples are “electron microscope”, “Chippendale 

chair”, “operating-system”) as well as there are natural kind terms that are not linguistically 

deferential (their examples are e.g. “pebble”, “pond”, “puddle”, “stick”)177. Is “law” a 

linguistically deferential non-natural kind term? Not really. According to Coleman and 

Simchen, in which they follow Dworkin, “disagreement among experts – namely judges, 

lawyers, and jurispridents – about what law is is a salient feature of our linguistic and legal 

practices both” (ibidem, p.22). As a result, they claim “that lack of agreement among experts, 

if salient, undermines reliance on expertise in fixing the extensions of our terms” (ibidem). They 

conclude that “individuals recognize the existence and often rely upon the advice of experts as 

to what the law around here is, there is no relying on jurisprudential expertise for what law as 

such is” (ibidem, p. 27). 

By diminishing the role of experts in fixing the extension of “law”, Coleman and Simchen 

dismiss a metasemantic position that they identify with “the pedestal view” i.e. “the view that 

our capacity to speak determinately about law, that is, to refer to laws (and to nothing else) 

                                                           
176 Again, this seems highly controversial to ascribe to Putnam a view that experts determine extensions of a 
natural kind terms (I offered an orthodox interpretation on Putnam’s metasemantics in chapter 2.6.) 
177 „Water” or „gold” are examples of natura kind terms that are linguistically defereantial, while „chair” or 
„hammer” are examples of non-natural kind terms that are not linguistically deferential. 
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when using the term “law,” depends, at bottom, on an implicit reliance on the findings of 

jurisprudence” (ibidem , p.10): 

“Pedestalism about “law”—the view that the average speaker’s ability to refer 

determinately to laws by employing the term “law” is to be explained by attributing to 

her an implicit reliance on jurisprudential expertise—may well be widespread but it is 

staggeringly implausible nonetheless. It is implausible because ordinary speakers are 

fully capable of fixing the extension of “law” without reliance on experts; implausible 

because ordinary speakers have no grounds for trusting that there is a received doctrine 

about the nature of law that is important for their success in negotiating the social 

world; implausible, moreover, because while ordinary speakers rely on experts for what 

the law is, they do not rely on jurisprudential experts for what law is” (ibidem, p. 27). 

 

According to Coleman and Simchen criterialism is mistaken in that it “does not appreciate the 

role that the environment plays in determining semantic contents” (ibidem, p. 11). On the other 

hand, the social dimension of reference fixing “allows ordinary speakers of a language to 

succeed in referring to items with whose nature they possess only a superficial and largely 

uninformed rapport by relying on the discriminatory capacities of experts within the 

community” (ibidem). However, according to Coleman and Simchen “the pedestal view (…) 

overstates the reach of the division of linguistic labor, and in doing so mischaracterizes the 

social dimension of content-determination” (ibidem). Dismissing both criterialism and pedestial 

view – leads them to a claim that “metasemantics of “law” groups this noun together with 

nouns for simple artifacts such as “chair” and “hammer,” rather than with terms whose 

metasemantics is most relevant to the philosophy of science, such as “water” and “gold”” 

(ibidem, p. 15). 
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It ought to be noted that, at least prima facie, Coleman and Simchen make a number of 

statements that I am happy to accept as true. First of all, they claim that the capacity of ordinary 

speakers to speak about law does not “rely on the findings of jurisprudential inquiry; the 

metasemantics of “law” imposes constraints on what can count as a plausible answer to 

various jurisprudential questions” (ibidem, p. 12). They also add that “jurisprudence can hardly 

be authoritative for everyday uses of ‘law’ in the same way that chemistry or metallurgy are 

authoritative for everyday uses of ‘water’ or ‘gold’”(ibidem, p. 25). Finally, they also point out 

that ”putting the matter somewhat figuratively, we may say that the “essence” of chairs depends 

on ordinary speakers’ everyday classificatory capacities” (ibidem, p. 20). 

There is yet a fundamental difference between my position and that of Coleman and Simchen: 

they accept the general Putnamian essentialist view on metasemantics which amounts to a claim 

that “semantic contents of most common nouns are determined by their extensions rather than 

the other way around” (ibidem, p. 15) - and this is what leads them to dismissing criterialism 

(including its qualified version, i.e. the pedestal view). Meanwhile, my position towards 

metasemantics of institutional kind terms (including legal terms) is built in opposition towards 

Putnamian essentialism (see chapter 2.5.) Actually, the view I defended in 2nd part of my 

dissertation was that extension of institutional kind terms is fixed by being the content of a 

collective concept (of a relevant community) which again can as well be identified with being 

a semantic content (given certain qualifications I am not going to discuss here). That is why I 

am happy to agree with Coleman and Simchen that ”putting the matter somewhat figuratively, 

we may say that the “essence” of chairs depends on ordinary speakers’ everyday classificatory 

capacities” (ibidem, p. 20) with the exception that to me there is nothing figurative about such 

a claim: that is because semantic or conceptual contents constitute a nominal essence of 

institutional kinds (including legal ones). 
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From methodological point of view, my critique of Coleman and Simchen’s article is twofold. 

First and foremost, I believe that they failed to provide any satisfactory arguments against 

community criterialism which they themselves suggested as a much more plausible alternative 

to whatever form of criteralism Dworkinian semantic sting was aimed at (see ibidem, p. 9: “(…) 

speakers may be said to share an extension-fixing criterion in the sense that the linguistic 

behavior of their linguistic community taken as a whole evidences the criterion, without, once 

again, any speaker being presumed to be capable of formulating it properly”). In dismissing 

criterialism Coleman and Simchen focus on arguments against its version they themselves 

found implausible. Meanwhile, although Putnamian “external” essentialism necessarily 

dismisses any form of criterialism, as I argued in chapters 2.5.-2.7 – correctness of Putnamian 

essentialism as a metasemantic view cannot be taken for granted. 

Another point to my critique is an evident gap in Coleman and Simchen’s metasemantics: 

according to them we could assume that “the average speaker has only the following highly 

schematic belief about laws in general: that they have some intended function, the content of 

which is left completely unspecified” (ibidem, p. 29). Still, such a speaker could successfully 

refer to a rich extension of “law” since the latter would be determined by “thing having the 

same intended function as this [some paradigmatic law]” (ibidem). According to Coleman and 

Simchen (on which I agree; see chapter 2.7.), there being, however, some sort of unique 

classification-guiding function of law is no necessary condition: ”something belongs to the 

extension of “law” just in case it would be deemed by the average speaker as relevantly similar 

to paradigm cases” (Coleman, Simchen, 2003, p. 30). This leaves just one question: which 

cases are paradigm cases (of “law”) and how are they paradigm cases at all178? 

 

                                                           
178 See chapter 3.3.9. for my views on paradigmatic examples. 
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Nonetheless, on more substantial grounds there seems to be a rather striking similarity between 

my anti-Putnamian position and that of Coleman and Simchen. One could argue that this might 

be due to the fact, that they take nominal essence of artefacts (or artefactual kinds) such as 

chairs, hammers or laws to be a real essence that determines Putnamian external extension179. 

But what matters here, however, is rather an important epistemological difference between 

Putnamian and anti-Putnamian approach: for Putnam everyone can be wrong about the content 

of extension whereas according to my approach – it is impossible that everyone is wrong about 

it. According to Coleman an Simchen, the extension of “law” is fixed by the average speaker’s 

classificatory tendencies (ibidem, p. 33), yet “not only can we all be wrong about law; we can 

even be wrong about simple artifacts like hammer” (ibidem, p. 34), since “the extension of 

“hammer” is (…) fixed even though beliefs that figure in fixing its extension turn out to be false 

by the discovery concerning the real (intended) function of hammers” (ibidem). Coleman and 

Simchen go on to claim that “once we discover the true purpose of hammers, it turns out that 

our ordinary beliefs about the intended function of hammers are false. Even so, “hammer” can 

still refer to hammers, and nothing we have uncovered about the true intended purpose of 

hammers need have any implications for the metasemantics of the term” (ibidem, pp. 34-35).  

 

I find it not very clear how according to Coleman and Simchen the extension of “law” can be 

fixed by the average speaker’s classificatory tendencies even though these classificatory 

tendencies might result from thoroughly mistaken beliefs about hammers. One possible 

interpretation could be that it is our practice that fixes the extension of either “law” or “hammer” 

which we can see as based on false beliefs or “the de dicto beliefs that are adequate to fix the 

extension of a typical kind-term (…) [which are – dop. PB] so schematic that they could never 

                                                           
179 Although this would go against the very spirit of Putnamian essentialism – such an interpretation could 
render a view almost indistinguishable from mine.  
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generate necessary and sufficient conditions for applying the term” (ibidem, p. 35)180. But this 

anti-criterialism would result in some version of non-cognitivism which is clearly not consistent 

with Putnamian essentialism and which I dismissed in chapter 2.7.5. 

 

To sum up, pace Coleman and Simchen, (1) I embrace community criterialism; (2) I see 

extension of institutional kind terms (including legal kind terms) as constituted by conceptual 

(as well as semantic) content of collective concepts and not the other way round; (3) I defend a 

view that community as a whole cannot be mistaken about the members of a extension if 

institutional kind terms (including legal kind terms); (4) last but not least, I see metasemantics 

of “law” not really as constraining possible answers to the jurisprudential question (about the 

nature of law) – but rather as determining the very method of providing the only correct answer 

there is.  

 

4.3. Luka Burazin on Artifact Theory of Law 
[When it comes to metaphysical constitution of legal kinds, the role of officials is diminished; 

the folk is the primary “author” of legal institutions] 

  

Luka Burazin’s two recent texts, namely Can There Be an Artifact Theory of Law? (2016) and 

Legal Systems As Abstract Institutional Artifacts (2018) present the most developed theory of 

                                                           
180 It looks like Coleman and Simchen assume that since their view is that „beliefs that enter into fixing the 
extensions of the relevant nouns are paradigmatically de re” (ibidem, p. 30) – they cannot provide criteria for 
fixing the content. Meanwhile, I see no reason to take it for granted that only de dicto beliefs can provide such 
criteria. 
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law as a social artefact. My metaphysical framework is to a large extent consistent with the 

content of both181. In this chapter I am to focus, however, on some differences. 

First and foremost, it ought to be clearly noted that L. Burazin’s theory concerns legal systems 

and not legal kinds in general – he claims that legal systems are abstract institutional artifacts 

and that as such they existentially or ontologically depend on collective intentionality (Burazin, 

2018, e.g. p. 134 ; see also 2016, p. 397). Although seemingly nothing significant, it actually 

points to a certain important methodological difference in our approach towards general theory 

of artefacts. Burazin seems careful enough not to easily generalize his views about legal systems 

as “institutional artefacts” over different entities. And he is right to do so since his aim is to fit 

certain picture of legal systems into general theory of artefacts which may offer better 

understanding of the former if only one is to assess their explanation in terms of such a theory 

as adequate (Burazin, 2018, p. 114). Such an approach (which I coin as “top-down”) requires 

that one already possess a robust picture of (in this very case) legal systems: Burazin not only 

offers a ready-to-go definition of legal systems182 but also openly takes Hartian theory of legal 

systems “as adequate in explanatory terms” (Burazin, 2016, p. 398). It is by no means obvious 

that any robust picture of some legal kind shall fit general theory of artefacts the same way legal 

systems do. Meanwhile, my approach (which I coin as “bottom-up”) assumes nothing about 

any legal kinds but that they constitute in general a subclass of institutional kinds. As a result, 

my approach need not be limited to any particular legal kind since any claim I made in part 2 

and 3 of my dissertation easily generalizes over all of them. Although in chapters 1.4. and 1.5. 

I pointed out that my preferable placement strategy within a legal discourse ought to satisfy 

                                                           
181 Although when I started writing my dissertation, I was not familiar with any of those two, I became 
acquainted with Can There Be an Artifact Theory of Law? before I managed to draft anything significant. Hence, 
it ought to be noted that my own views were clearly influenced by L. Burazin. I got a chance to read Legal 
Systems As Abstract Institutional Artifacts some time after I finished first draft of this dissertation but I felt that 
since (again) we seem to agree to much extent – I considered it necessary to refer to this text as well. 
182 „A legal system (or ‘legal order’) is here understood to be a dynamic (or diachronic) sequence of static (or 
synchronic) sets of norms forming a system on the basis of some unifying criteria or features, which is by and 
large socially efficacious” (Burazin, 2018, p. 3). 
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certain constraints associated with legal positivism – this was some sort of wishful thinking 

rather that methodological limitation to my approach. To put it plain and simple: my approach 

is a work in general social ontology or metaphysics of social artefacts that happens to offer 

some insights I eventually find consistent with central claims of legal positivism183. Since my 

work began outside legal discourse (in fact, quite far from it – see chapter 2.1.), there was no 

guarantee that I end up saying anything interesting from jurisprudential point of view. 

Eventually (and luckily), it turns out that my view on legal kinds (including legal systems) is 

pretty much consistent with that of L. Burazin’s. But the aforementioned difference in our 

approaches seems to render some further tensions. 

The L. Burazin’s story behind emergence of legal systems proceeds as follows: first, the 

relevant community collectively recognizes the rule through which it “ascertains the existence 

of a legal system” (2016, p. 397). This rule “creates the context in which an instance of the legal 

system can emerge” (ibidem), given that certain conditions are met: at least that of authorship 

and intention.  

“The authorship condition requires that there be an author, collectively recognized as 

such by the relevant community, creating a legal system. The intention condition 

requires that the author have a particular intention to create the institutional artifact 

kind “legal system,” that this intention be based on the author’s substantive concept of 

the legal system, and that eventually this intention be at least largely successfully 

realized” (ibidem). 

 

If these conditions are met, “the relevant community (…) sets out the initial general idea of its 

legal system but does not as yet create an instantiation of it” (ibidem, p. 398). An instantiation 

                                                           
183 But these may be as well consistent with some other general theory of law as discussed in jurisprudence. 
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of a legal system is created by officials (its authors) who are recognized as such by the relevant 

community (ibidem). Officials intend to create a legal system based on their substantive concept 

of it which (within the Hartian framework) includes at least two features: “that the legal system 

is a system of valid legal rules (…) and that the legal system is structured as a union of primary 

and secondary legal rules” (ibidem). This means that, according to Burazin, there are two stages 

(or levels) of creation of legal systems:  

(1) a social norm of recognition (see Burazin, 2018, p. 120): by recognizing collectively 

certain constitutive rule, a relevant community creates (in we-mode, ibidem) “a general 

idea of legal system” or a sort of unstructured legal systems: “Members of a relevant 

community collectively recognize that customary norms which apply to them (and which 

are, in fact, created by them) form a system of norms and, thus, by their practice of 

collective recognition, make it the case that their legal system exists” (ibidem); 

(2) a rule of recognition: officials (or “legal officials”) implement community’s general 

concept of a legal system by recognizing collectively that “some set of validity criteria 

is a public standard to be followed” (ibidem, p. 9)184. Being recognized as such by a 

relevant community, “legal officials” are authorized to say what are the actual norms 

(or rules) of a legal system: “however, besides this constitutive role with respect to the 

rules of a system, the rule of recognition is also a rule in virtue of which a system of 

these rules is a legal system” (ibidem, p. 8). 

 

In case of a given token of a “structured legal system” legal officials are, according to Burazin 

(see 2016, p. 398; 2018, e.g. p. 127), true authors of it (and not a relevant community of e.g. all 

                                                           
184 L. Burazin follows Hartian understanding of “rule of recognition” (see e.g. Hart, 1994, p. 100f). I assume that 
my reader is familiar with the notion (details of which are not necessary to follow my bottom-up approach 
towards social ontology).  
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the citizens whose behaviour that very legal system regulates or is supposed to regulate). 

Although there is some community (of non-operative members) whose collective recognition 

is a necessary condition for emergence and continuous existence of a legal system – that legal 

system is (only) indirectly constituted by that community. Its main function here is to “impose 

the status of officials to certain people, and thus also attach to them the corresponding powers 

of identifying, creating and applying law, i.e., that in regard to which they have the 

corresponding duty to comply with” (Burazin, 2018, p. 121). Moreover, not only Burazin does 

not require that a community of citizens does not have a full-blown concept of a legal system it 

constitutes – the same applies to their concept of legal officials: 

“(…) members of a relevant community do not have to collectively recognize that a 

‘legal system’ or ‘law’ exists in order for a legal system or law to exist. It is sufficient 

that they collectively recognize that there is some entity X with regard to which certain 

people have deontic powers which are otherwise regarded as distinctive of legal 

systems” (ibidem, p. 14). 

 

Compare also: 

“Citizens do not necessarily have to know what the distinctive features of legal officials 

are, but they have to necessarily have at least some conception of what the people that 

they count as officials ‘can or cannot do, and when and how far they should be 

obeyed185’” (ibidem). 

 

                                                           
185 Burazin refers here to Lagerspetz (1995, p. 160). 
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The role of “legal officials” is probably the main point of my disagreement with L. Burazin. 

My attitude towards legal kinds-constituting role of legal officials may resemble the one of 

Coleman and Simchen I described in the previous chapter: I find this role rather diminished186. 

To be clear, I have little doubt that “legal officials” ought to play a fundamental role in any 

theory of law (especially of positivist provenience). My position is simply that they play no 

such role when it comes to metaphysical constitution of legal institutions – and among them 

legal systems. I actually find this role of officials as limited to (a) being those who enjoy certain 

degree of authority within a relevant community (i.e. the folk or citizens) as well as (or due to) 

(b) being those who are supposed to (or happen to) be aware of the contents of law which remain 

opaque to the “common” members of that community (see chapter 3.3.). This role is reflected 

in there being “delegating platitudes”: it is not like every member of the relevant (kind-

constitutive) community grasps the entire content of a given collective concept (corresponding 

to the institutional kind in question). Legal kinds are (usually) complex; moreover, they are 

abundant. From metaphysical point of view, legal officials are to be considered certain legal 

professionals187, i.e. members of the relevant community who study law and its institutions or 

deal with them practically. As a result, their conception of law is significantly richer; they may 

even be aware of there being institutions which “regular” community members rarely have a 

chance to deal with. Note that (as I argued in part 2 of my dissertation) institutional kinds are 

constituted by being contents of collective concepts. Contents of collective concepts are to be 

reconstructed via Canberra-style analysis (see part 3 of my dissertation) which is supposed to, 

figuratively speaking, reflect the way in which institutional kinds are created within a (relevant) 

                                                           
186 Although, unlike Coleman and Simchen, I see legal kind terms as (usually) deferential; moreover, I find 
disagreement among officials as vastly overrated. 
187 Although this is a problem reaching beyond the topic of my dissertation, I should probably mention here 
that I see legal officials as those legal professionals who themselves enjoy special institutional status (or status 
function). This function is obviously attached to some (ultimately) spatiotemporal entities, i.e. members of the 
relevant community. Their institutional status is (beyond doubt) significant for legal theory (i.e. how they relate 
to other legal kinds); within my approach, however, it is implausible to see institutional kinds per se as having 
power of creating other institutions.  
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community. That community may consist of no individual whose conception of a given 

institution matches thoroughly its (collective) concept. In fact, within that very community even 

most of its members may have no such conception at all. As I argued in chapter 3.3.10., for the 

folk to recognise certain legal institution it need not be the case that every member of the folk 

actually recognises it as such – rather that every member of the folk is ready to accept the 

associated deontology (or: that every member of the folk is disposed188 to recognise certain 

legal institution as such).  

If I were to accept the two-level picture of how legal kinds come into existence – mine would 

be somewhat opposite to Burazin’s. Although some community members who are legal 

professionals (this, probably automatically, includes legal officials) may postulate certain 

conception of a legal institution, it is only after some deontology (associated with that 

institution) is collectively accepted by the community that this institution becomes truly 

instantiated. To put it in different words: it is not how certain institution is postulated or 

explicitly put forward by some professionals that really matters in the end but rather how it is 

(even tacitly) recognized by the folk189. The folk is the primary “author” of institutional kinds 

that are social artefacts.    

Eventually, I find such a two-level picture of emergence of legal kinds as somewhat misleading. 

There being certain normative legal facts, i.e. some particular content of a given institutional 

kind corresponding collective concept, is simultaneously dependent on (or grounded in; see 

chapter 1.6.) all relevant non-normative social facts. These may include e.g. contents of 

conceptions held by individual members of the folk – among them legal professionals.  

 

                                                           
188 Although only realized dispositions may serve as a test of the folk membership. 
189 When it comes to institutional kinds, the old Berkeleyan “esse est percipi” may deserve some special 
attention. 
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Although the role we ascribe to legal officials is clearly different when it comes to metaphysical 

constitution, my view remains to a large extent consistent with L. Burazin’s theory. It is striking 

that he concludes his 2018 paper with the following words: “(…) the actual existence of a legal 

system (and its actual character) depends on whether or not the content of collective 

recognition was largely successfully realized, which is manifested precisely in people actually 

using a legal system, i.e., in their social (legal) practices” (Burazin, 2018, p. 135). For me it is 

exactly like saying that the actual existence of a (particular) legal system (in fact, any legal 

kind) and its actual character ultimately depends on the folk (i.e. some relevant community) 

having (or not) some collective concept. 

 

  



184 
 

CONCLUSIONS  
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In the introduction to this dissertation I pointed out that my main motivation to write it was to 

defend conceptual analysis (rather than e.g. any form of a posteriori reduction) as a sound 

method of inquiry into the nature of law. I suggested that my argument in favour of such a claim 

is quite straightforward – but only given certain understanding of the nature of legal kinds and 

the role conceptual analysis plays. And since the former was subject of the second part of my 

dissertation whereas the latter – of the third one, after taking a very long detour, I am now ready 

to reconstruct the argument in question. 

I begin by setting out a general picture of my metaphysical framework: 

 

1) Kinds are to be considered certain groupings (classes) of entities (chapters 2.1.2.2.)190; 

2) Some of these groupings are thought to reflect the objective and mind-independent 

structure of the world: these groupings are usually referred to as “natural kinds” (chapter 

2.3.); 

3) One is justified in describing certain kind as a natural one as long as our best science 

supports such a claim; nonetheless, i.e. natural kinds are to be grasped only via empirical 

methods of natural sciences (chapter 2.3.-2.6.); 

4) Mind-independence of natural kinds means that everyone can be wrong about the 

content of the class (or: the content of the natural kind in question) (chapters 2.3.-2.6.; 

also e.g. 3.3.5.-3.3.7.); 

5) In English (as in, probably, every natural language) there is a number of words (“social 

kind terms”) which are intuitively considered as referring to social kinds (chapter 2.7. 

and 2.7.9.);  

                                                           
190 Although nothing depends on it and I did not intend to go into details, my view is that these entities are 
ultimately spatiotemporal. 
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6) There are two separate ontological categories of social kinds: (quasi-)natural ones as 

well as social artefacts; social kind terms are (usually) ambiguous between referring to 

both of them (chapter 2.7.8. and 2.7.9.); 

7) (Quasi-)natural social kinds satisfy ignorance and error principles in which they 

resemble mind-independent natural kinds191 (chapters 2.7.6.-2.7.7.); 

8) Social artefacts ought to be considered institutional kinds (chapters 2.7.1.-2.7.6.). 

 

These eight points summarize my general metaphysical framework behind the central 

ontological claim I aimed to explain throughout my dissertation: 

 

9) Institutional kinds come into existence via collective recognition of the folk; i.e. they 

are constituted by being a content of collective concept of some relevant community 

(chapters 2.7.4. and 2.7.5.). As such institutional kinds are of normative character 

(chapter 2.7.5.). 

 

I argued (see e.g. chapter 4.3.) that, according to my view, thesis 9) indicates that the folk (or: 

some relevant community) should be considered a primary author of social artefacts. I also 

argued that to be a member of the community relevant for creating some institutional kind, one 

ought to recognise (or be ready/disposed to recognise) deontology associated with there being 

that kind in question. That one is a member of the relevant community is a “primitive” or 

“brute” social fact on which (among others) some institutional kind is grounded. 

                                                           
191 I call kinds in question “(quasi-)natural” out of carefulness since they satisfy an ontological (rather than 
causal) aspect of independence principle and this may introduce, at least prima facie, a significant difference 
between them and full-blown natural kinds (see chapter 2.7.6.). 
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The thesis in 9) introduces a significant qualitative difference between natural and institutional 

kinds: 

 

10) Unlike natural kinds, institutional ones violate both error and ignorance principles 

(chapter 2.7.5.); they violate independence principle: they are only weakly mind-

independent (chapters 2.7.6. and 3.2.2) which justifies a realist approach towards them 

(chapters 3.1.-3.2.3.).  

 

Since institutional kinds violate ignorance and error principles, it cannot be the case that the 

folk (relevant community as a whole) is utterly wrong or ignorant a about the content of the 

concept (being the institutional kind in question). That content is transparent to the folk – but 

not necessarily its members. In fact, each individual member of the folk may remain both wrong 

and ignorant about that content (hence, weak mind-independence of institutional kinds). 

 

The thesis in 9) (supplemented by 10) serves as a premise for the rest of the argument: 

 

11) Canberra-style conceptual analysis aims to reconstruct content of our collective 

concepts in terms of an a priori reduction (how certain concepts relate to other ones) 

(chapters 3.3.-3.3.10.); 

 

There are two basic types of institutional facts: facts about some entities belonging to a certain 

class (i.e. an institutional kind) or there being some relations between two or more classes (or: 
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institutional kinds). These facts can be cognized through reconstruction of our collective 

propositional attitudes since they are reflected, respectively, in there being e.g. paradigmatic 

examples platitudes as well as internal role clauses platitudes (see chapters 3.3.9. and 3.3.10). 

 

When it comes to folk concepts of natural kinds, any form of conceptual analysis is quite 

modest: it may only elucidate the concept itself (and offer e.g. some better understanding of its 

content) and not the kind in question. But since institutional kinds are constituted by being 

contents of our collective concepts (i.e. given theses 9 and 11): 

 

12) Canberra-style conceptual analysis of institutional kinds is immodest: to reconstruct the 

content of the institutional kind corresponding concept amount to reconstruction of the 

very nature of the kind in question (chapters 3.3.6.-3.3.8). 

 

And to conclude: 

 

13) All legal kinds that are relevant for jurisprudence (law itself as well and any of its 

institutions) are institutional kinds; 

 

Given theses 12) and 13): 

  

14) Canberra-style conceptual analysis is a sound method of inquiry into the nature of law. 
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*** 

 

As I mentioned, the argument in itself is rather straightforward. But it requires embracing 

metaphysics behind it. That I find conceptual analysis a sound method of inquiry into the nature 

of law reflects my views concerning legal reality as a subject of jurisprudence. A sort of 

platitude summarizing my position could be something like: “there being legal reality is an 

ontological commitment of there being a discourse of law; legal reality is constituted by being 

postulated within that discourse”. Hence the title of my dissertation: my enthusiasm with 

conceptual analysis is only justified by the ontological status of truth-makers within the 

discourse of law. Throughout my dissertation I defended a view that these truth-makers are to 

be considered institutional facts. 

I admit that a potential reader of this piece may end up somewhat disappointed when he finds 

out that all I have to say about the truth of propositions of law is reduced to there being some 

entities belonging to a certain (legal) class or there being some relations between two or more 

such classes (which, again, is reduced to there being some contents of community’s collective 

concepts). One may point out that the true problem here is how to explain a relation between 

there being such contents and some “brute” facts like e.g. people’s behaviours192. Another one 

may argue that it is rather the question of how there can be collective concepts in the first place 

that is really relevant here193. Both these problems are tackled within my dissertation but not 

really dealt with directly. 

I devoted my dissertation to describing some metaphysical and epistemological consequences 

of truth-makers within a discourse of law being institutional kinds (i.e. having such ontological 

                                                           
192 See chapter 1.6. 
193 See Załuski (2009) for some version of an answer to this question. 
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status). The main consequence, on which I focused, is that they seem to be best cognized via 

some sort of conceptual analysis. I want to finish my dissertation by mentioning briefly another 

one. In the introduction to this work I acknowledged my scepticism towards empirical science 

being able to answer any fundamental questions concerning the nature of reality of legal 

institutions. My scepticism seems even more justified if ontological status of truth-makers 

within a discourse of law is to be taken into consideration194. Not only I find conceptual analysis 

a sound method of inquiry into the nature of legal institutions; I also seem to suggest that 

empirical studies (probably including so called “experimental legal philosophy”) cannot offer 

much help in this project. This does not mean that they are pointless (I am as far from such a 

position as possible!). This only means and they are simply not well-suited to offer useful 

arguments in debates about institutions of law which should remain subject of classical 

jurisprudence. 

 

 

 

 

THE END. 

  

                                                           
194 See chapter 2.7.8. and 2.7.9. for details. 
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