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The paper examines the theory of anarcho-capitalists philosophers David Friedman and 
Murray Rothbard. Both philosophers argue for a society based in voluntary trade of private 
property (including money, consumer goods, land, and capital goods) and services (includ-
ing protection services) in order to maximize individual liberty and prosperity. Moreover, 
they maintain that order exists in the pre-state situation, and any form of compulsion from 
the government/state violates that natural order. The paper examines how society can func-
tion in such an anarchic, non-state situation (especially how the law and legal system can 
arise and exist without a state/government).

Libertarians created a vision of an individual as a rational being, with a broad range 
of rights bestowed upon him/her, free from any form of external coercion. Therefore, 
they postulated that all relations between individuals should be established on volun-
tary ground. Consequently, they faced the vital question of whether the existence of 
a state is required at all, and if so – how we could justify the rise of a state without the 
violation of the individual rights.

In their reflection about the shape of the state, libertarians use methodological an-
archism.1 “In political philosophy this method means that, as a starting point for their 
research, they use the state of nature as described by Locke or Hobbes, associated 
with anarchy, and then they show the possibility of overcoming such an anarchy and 
reaching in a rational manner the just social state” (Miklaszewska 1994: 21). A vast 
majority of libertarians started their deliberations leading to the justification of the 
existence of a state, from the original state of nature. That is why they treat the state 
of nature, the anarchic non-state situation, as the initial research hypothesis. Some of 
them, the supporters of anarcho-capitalism, even proposed to stay within the state 
of nature. In this respect, they believe that all functions attributed to the state can be 
more efficiently fulfilled by individuals and the free market. Another group of liber-
tarians proposes a spontaneous or contractual way of approaching the origin of the 
state. A minor group of libertarians avoid the consideration about the state of nature, 
nonetheless they recall Lockean argumentation for the abandonment of the state of 
nature and creation of the government. This was the necessity of the self-protection 
that would be highly inconvenient, and therefore individuals would delegate their 
right to execute the law of nature to the government. John Hospers, who did not 
clarify the process of origination of the state, presented such a point of view (Hospers 
1971: 13–15).

1  In Polish philosophical literature the term “methodological anarchism” is not connected 
with the concept created by Paul Fayerabend and his book Against Method (1988). 
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Another important aspect of libertarian thought regarding the state is the “Co-
pernican revolution”: these are not individual rights that require legitimization, but 
the existence of the state and the state’s rights. The state and the government are 
perceived as the main threat to individual rights: “Government is the most dangerous 
institution known to man. Throughout history it has violated the rights of men more 
than any individual or group of individuals could do” (Hospers 1992: 352). Therefore, 
libertarians emphasized the everlasting antagonism between governmental power and 
the individual; considering the government and its officers as the greatest danger for 
individual rights and freedoms.

The most radical group proposes to stay within the state of nature, claiming that 
anarchy is a better alternative to any form of government. This opinion is accompa-
nied by the belief in the omnipotence of the free market mechanisms that can provide 
all necessary “services.” Therefore, the public sphere dominated by the state and gov-
ernment can be completely privatized. Another group of libertarians, with Robert No-
zick, the most famous spokesperson, claims that the state could arise spontaneously. 
They quote earlier concepts of Adam Smith and Friedrich von Hayek, namely that the 
state can arise in the “spontaneous order,” without any consent of individuals. These 
groups try to avoid legitimization of the state with the theory of social contract. They 
have many reservations toward the social contract theory, the most profound among 
them being the inability to bind future generations by such a contract (they look for 
support for such a view in the works of Thomas Paine and Lysander Spooner). There-
fore, contractual legitimization is rather rare among libertarians, and the proposition of 
contract presented by James M. Buchanan is a unique exception,2 since most libertar-
ians believe that all individuals bound by the contract must express their consent. 

Stateless Normative Order of Murray Rothbard
and David Friedman
Anarchist tradition, since the 17th century, has been constantly vital in the social and 
political culture of the United States, but it reached the highest level of development in 
the 19th century among individualist anarchists. The influence of this anarchist tradition 
can be observed in contemporary libertarian thought. Libertarians, rejecting the need 
for the state, very often refer to the 19th-century thinking patterns and quote the works 
of Josiah Warren, Lysander Spooner, Benjamin Ricketson Tucker and Herbert Spencer. 
All of them shared a common belief that all elements of the social and political order 
can be formed and regulated by free market mechanisms, therefore they are called an-
archo-capitalists or market anarchists. The anarcho-capitalists are a glaring example 
of the distinctiveness of American anarchism from the concepts that arose in Europe. 
European anarchism often leads to the abandonment of the concept of private prop-
erty and implements such forms of distribution that differ from the free market solu-
tions (McElroy 2000: 97–123). Contemporary anarcho-capitalists are also looking for 
another source of philosophical inspiration and support for their thought in the works 
of French economists and lawyers: Frédéric Bastiat and Gustave de Molinari.

2  Some aspects of contractual approach are visible in Jan Narveson’s theory, but he applied 
them rather to ethical issues. Cf. J. Narveson, Respecting People in Theory and Practice, London: 
Rowman & Littlefield Pub., 2002.
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Among anarcho-capitalists, the most comprehensive and complete theory of legal 
order as well as the way of organizing social life in a stateless environment is pre-
sented by Murray Rothbard. All his writings were dedicated to the dissemination and 
propagation of anarcho-capitalist thought.3 Other libertarians also support the credo 
that postulates the abolition of the state: David Friedman, Hans Herman-Hoppe (1989: 
27–46), Randy E. Barnett (1977: 15–21; 1978: 97–107), Roy Childs Jr. and David Os-
terfeld. Most of them join the discussion that arose after the publication of Anarchy, 
State and Utopia by Robert Nozick; they engage in the polemics with the first part 
of Nozick’s book, where Nozick legitimizes the state’s origin. Others presented their 
opinion during the polemics with the publications of James Buchanan and the school 
of public choice (47–69). However, all anarcho-capitalists hold the view that the state 
is an immoral institution, violating individual rights as well as a monopolist providing 
goods and services in an ineffective way. They often use historical analysis to support 
their opinion that a stateless society can function properly. The most favorite example 
is the case of Celtic Ireland (Friedman 1995: 201–209; 1979: 399–415; Rothbard 1978: 
235–239). 

It is believed that a distinctive element of anarcho-capitalist theory is an axiomatic 
presumption about the ineffectiveness and immorality of the state (Barry 1986: 161). It 
is worth emphasizing that such perception of the state is not a groundless presump-
tion but rather an effect of the non-aggression axiom/principle, deeply grounded in 
absolute individual rights.4

Accordingly, anarcho-capitalists argue with those libertarians who support a “mini-
mal state” or limited government, treating the idea of limited government as a bogus 
myth. Anarcho-capitalists claim: “the logic of limited governments is to grow” (Fried-
man 1995: 147). Therefore, they propose to abolish all forms of government and 
believe that even the most basic function of the state, i.e. providing internal security 
– can be executed by private institutions. They induce the impossibility of grounding 
any transition from the state of anarchy to any form of order within the state.

One of the most representative examples of such anarcho-capitalist argumentation 
against the supporters of minimal government is the Open Letter of Roy Childs to Ayn 
Rand.5 According to Ayn Rand, the state can be broken down into three categories 

3  Rothbard’s ideas crystallized during the 1960s. As he wrote, he had to choose between socia-
lism and anarchism. Socialism was unacceptable, thus he became a private property anarchist, then 
he evolved toward anarcho-capitalism. M.N. Rothbard, “What’s Wrong with Liberty Poll; or, How 
I Became a Libertarian,” Liberty, July 1988, p. 53. Rothbard and his work have been analyzed by 
many scholars, the most comprehensive being: D. Gordon, Murray N. Rothbard: A Scholar in De-
fense of Freedom, Auburn: The Ludwig von Mises Institute, 1986 (one of the best biographies), also 
N.P. Barry, On Classical Liberalism and Libertarianism, London: MacMillan Press, 1986, pp.161–191; 
“Rothbard: Liberty, Economy and State,” Journal des Economistes et des Etudes Humaines, VI, 1 March 
1995; W. Block and L.H. Rockwell (eds.), Man, Economy and Liberty. Essays in Honor of Murray 
N. Rothbard, Auburn: The Ludwig von Mises Institute, 1988; L.H. Rockwell (ed.), M.N. Rothbard: in 
Memoriam, Auburn: The Ludwig von Mises Institute, 1995.

4  During a conversation with Jan Narveson in June 2005, he pointed out that the term “non-
-aggression axiom” should not be called an axiom because it is deeply rooted in the libertarian 
concept of individual, inalienable rights. Therefore, it cannot be treated as an a priori axiom but 
rather as a principle. By the non-aggression principle it is meant that the initiation of physical 
force, the threat of such, or fraud upon persons or their property, is inherently illegitimate. 

5  The Letter was written in 1969 and printed in “Individualist,” a journal published by the Inter-
national Society for Individual Liberty; then it became part of R. Childs Jr., Objectivism and the State: 
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according to the form of economic order. The first one is etatism (government in 
order to achieve its own goal initiates violence), the next one is limited government 
(government has the monopoly to use force, but does not initiate violence or does 
not threaten to use violence) and the last one is anarchy (society where there is no 
government). Childs argues against the typology presented by Rand, claiming that her 
beliefs are erroneous and so is her support for the limited government. Childs argues 
that: 

(...) limited government is a floating abstraction which has never been concretized by any-
one; that a limited government must either initiate force or cease being a government; that 
the very concept of limited government is an unsuccessful attempt to integrate two mutually 
contradictory elements: statism and voluntarism. Hence, if this can be shown, epistemologi-
cal clarity and moral consistency demands the rejection of the institution of government 
totally, resulting in free market anarchism, or a purely voluntary society (Childs 2007). 

Childs refutes the arguments of the supporters of limited government one by one: 
in the first place he opposes the idea that protection necessarily should be provided 
by the state (Rand 1964: 125–135). A hypothesis that the protection service must be 
provided to society, otherwise all citizens would be forced to arm themselves, and 
transform their houses into fortresses and shoot at each stranger is irrational. Childs 
uses the following example: 

(...) that if ‘society’ (subsuming whom?) provided no organized way of raising food, it would 
compel every citizen to go out and raise vegetables in his own backyard, or to starve. This 
is illogical. The alternative is most emphatically not either we have a single, monopolistic 
governmental food-growing program or we have each man growing his own food, or starv-
ing. There is such a thing as the division of labor, the free market – and that can provide all 
the food man needs. So too with protection against aggression (Childs 2007). 

Supporters of a minimal state prohibit individuals from deciding and determining 
by themselves whether they may use force, even in retaliation purposes. However, 
anarcho-capitalists claim that such a prohibition is illogical. An argument often cited 
in literature is the following: 

Man’s mind – which means: the mind of the individual human being – is capable of know-
ing reality, and man is capable of coming to conclusions on the basis of his rational judg-
ment and acting on the basis of his rational self-interest. You imply, without stating it, that 
if an individual decides to use retaliation, that that decision is somehow subjective and 
arbitrary. Rather, supposedly the individual should leave such a decision up to government 
which is – what? Collective and therefore objective? This is illogical. If man is not capable 
of making these decisions, then he isn’t capable of making them, and no government made 
up of men is capable of making them, either. By what epistemological criterion is an in-
dividual’s action classified as ‘arbitrary,’ while that of a group of individuals is somehow 
‘objective’? (Childs 2007).

Childs opposes the thesis that the machinery of state is indispensable to create 
both the objective rules to present evidence that a crime has been committed and ob-
jective rules of defining punishment and procedures of executing law. Childs argues 

An Open Letter to Ayn Rand, [in:] Liberty Against Power. Essays by Roy Childs Jr., J. Kennedy Taylor 
(ed.), Fox & Wilkes, 1994. 
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against the opinion “that a free market would not be able to provide such objective 
rules, while a coercive government would” (Childs 2007). A free market would create, 
in his opinion, “objective rules” that could be restricted by only one prohibition: “All 
that would be forbidden in any voluntary society would be the initiation of physical 
force, or the gaining of a value by any substitute thereof, such as fraud. If a person 
chooses to initiate force in order to gain a value, then by his act of aggression, he cre-
ates a debt that he must repay to the victim, plus damages. There is nothing particu-
larly difficult about this, and there is no reason why the free market could not evolve 
institutions around this concept of justice” (Childs 2007). Childs cannot agree with the 
opinion that without government, a society would to be plunged into the chaos of 
crime, believing that this function would be taken over by private agencies.6 Childs 
further argues that “the free market can satisfy all of man’s needs – including the pro-
tection and defense of his values” (Childs 2007). Therefore, he claims: “We merely rec-
ognize protection, defense and retaliation for what they are: namely, scarce services 
which, because they are scarce, can be offered on a market at a price” (Childs 2007). 
Treating the state, arche, as evil, Childs sees only one alternative: anarchy, anarche. 
Consequently, he proposes a lack of government, a lack of state and the replacement 
of statism with voluntarism, which would create a society wherein all man’s relation-
ships with others are voluntary and not coerced.

Another anarcho-capitalist who engages in polemics with the supporters of a mini-
mal state is Murray Rothbard. The supporters of a minimal state and classical laissez-
fairism claim that if the free exchange system prerequires the existence of ownership, 
the state is needed to define and allocate the structure of ownership. Conversely, 
Rothbard argues that such ownership rights have already been defined in free society: 
the right to ownership and right to natural resources (res nullus) found and trans-
formed by individuals with their own work. Therefore, the state does not have to per-
form this function. Individuals recognize these rights by the use of reason and through 
the market processes. Rothbard also rejects the laissez-faire view, “that defense must 
be supplied by the State because of the unique status of defense as a necessary pre-
condition of market activity, as a function without which a market economy could not 
exist” (Rothbard 2004: 1049).

Apart from the critique, he also presented an alternative for the state Rothbard pro-
poses to function in communities built on the voluntary consent of individuals. Moreo-
ver, he does not only believe in the existence of order without a state, but also treats 
this kind of order as the only just way of organizing social life (Rothbard 1994: 1–10). 
The uniqueness and distinctiveness of Rothbard in comparison with other adherents 
of anarcho-capitalism consists in the fact that he was the system builder. Exploring 
many philosophical and economic traditions, he created a coherent and complete sys-
tem of ideas. Moreover, he analyzed the economic issues on the ground of moral and 
ethical questions (Barry 1986: 173). In his opinion both economic and socio-political 
convictions must be deeply grounded in an ethical system, based on free, unlimited 
will. Free will is the presupposition, preceding all social inquiries. Denying free will 
leads an individual to deny the nature of the self (Rothbard 1960: 159–180). The 
analysis of Rothbard’s philosophy allows one to observe that it may be identified by 

6  Such a postulate is observed in the works of all the supporters of the market anarchism. It 
was even used by Nozick, but the anarcho-capitalists do not agree with the fragment stating that 
the dominant protective agency would monopolize the right to use force in the specific area. 
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four pillars: the Lockean theory of self-ownership, economic concepts of the Austrian 
school (especially the praxeological theory of the exchange process), the Thomistic 
tradition of natural law and American native anarchism (Barry 1986: 173).

Building his philosophical system on the concept of the absolute individual right 
to self-ownership and property, Rothbard defines the non-aggression axiom in a very 
precise manner. He treats violence as the assault on a person and his/her property. 
He stated: “The central thrust of libertarian thought, then, is to oppose any and all 
aggression against the property rights of individuals in their own persons and in the 
material objects they have voluntarily acquired. While individuals and gangs of crimi-
nals are of course opposed, there is nothing unique here to the libertarian creed, since 
almost all persons and schools of thought oppose the exercise of random violence 
against persons and property. There is, however, a difference of emphasis on the 
part of libertarians even in this universally accepted area of defending people against 
crime” (Rothbard 1978: 45–47). According to the libertarian point of view, the non-ag-
gression axiom can be applied not only to individuals and groups, but to institutions 
as well. Therefore, the state that violates the non-aggression axiom is compared with 
criminal activity (Rothbard 2000: 59–61). Rothbard places himself in the long tradition 
of such rhetorical use of criminal metaphor to describe state’s activity (Watner 1981: 
293–309).

Rothbard defines the state as the institution an possesses at least one (or both) of 
the following properties: “(1) it acquires its income by the physical coercion known as 
‘taxation’; and (2) it asserts and usually obtains a coerced monopoly by the provision 
of defense service (police and courts) over a given territorial area” (Rothbard 1982: 
53). Consequently, the main aim is desacralization of state:

The libertarian therefore considers one of his prime educational tasks is to spread the de-
mystification and desanctification of the State among its hapless subjects. His task is to dem-
onstrate repeatedly and in depth that not only the emperor but even the ‘democratic’ State 
has no clothes; that all governments subsist by exploitive rule over the public; and that such 
rule is the reverse of objective necessity. He strives to show that the very existence of taxa-
tion and the State necessarily sets up a class division between the exploiting rulers and the 
exploited ruled. He seeks to show that the task of the court intellectuals who have always 
supported the State has ever been to weave mystification in order to induce the public to 
accept State rule... (Rothbard 1978: 24–25).

The inviolability of private property and the complete freedom of contract which 
were postulated by Rothbard exclude any form of the state’s control, regulation, con-
cession and subsidizing.

Privatization of Public Life and Negation of the Need for State 
Rothbard proposes an alternative for the state–order that functions in non-state condi-
tions: an anarchist order in which society is defined as one where “there is no legal 
possibility for coercive aggression against the person or property of an individual” 
(Rothbard 1982: 53). He claims that there is no such public activity that cannot be 
more efficiently performed without the violation of the rights of individuals to protect 
themselves and their property, so without any interference of the state. This is why 
he advocates abolishing public financing of roads, schools, policy and judicial system. 
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All the functions traditionally prescribed to the state would be taken over by the in-
dividual or collective activities. Accordingly, he argues that the “defense and enforce-
ment could be supplied, like all other services, by the free market, and that therefore 
no government action is necessary, even in this area. Hence, this is the first analysis 
of the economics of government to argue that no provision of goods or services requires 
the existence of government” (Rothbard 1970: v–vi). To support his view, he recalls the 
historical evidence of the existence of such a non-state order. Rothbard claims, “For 
a thousand years, then, ancient Celtic Ireland had no State or anything like it,” but it 
was able to create a highly developed non-state order and a system of court based on 
customary rights (Rothbard 1978: 235–239).

In Rothbard’s presumption about the better effectiveness of the free market, the 
influence of the Austrian economic school and the a priori rationalism of Ludwig von 
Mises can be observed. A strong conviction that governmental interference into the 
free market mechanisms is disharmonious was derived from the concept of the a priori 
rationality of human actions, and not derived from empirical observations about the 
functioning of the free market (Barry 1986: 175). Rothbard is aware of this fact, and 
admits that: 

The point is that the advocate of a free market in anything cannot provide a “constructive” 
blueprint of such a market in advance. The essence and the glory of the free market is 
that individual firms and businesses, competing on the market, provide an ever-changing 
orchestration of efficient and progressive goods and services: continually improving prod-
ucts and markets, advancing technology, cutting costs, and meeting changing consumer 
demands as swiftly and as efficiently as possible. The libertarian economist can try to offer a 
few guidelines on how markets might develop where they are now prevented or restricted 
from developing; but he can do little more than point the way toward freedom, to call for 
government to get out of the way of the productive and ever-inventive energies of the pub-
lic as expressed in voluntary market activity (Rothbard 1978: 199). 

Rothbard opposes financing health care systems as well as streets and roads from 
public funding. He also proposes abolishing the public school system and public sys-
tem of protection (police, law and courts). Rothbard clarifies that he does not only re-
ject public schooling but also rejects compulsory schooling. He refers, in this concept, 
to the ideas of Albert Jay Nock, who “denounced the educational system for forcing 
the ‘ineducable’ masses into the schools out of a vain egalitarian belief in the equal 
educability of everyone” (Rothbard 1978: 120–121). Moreover, Rothbard believes that 
the idea that one must have a high-school diploma before he or she can begin to work 
is absurd. However, Rothbard’s rejections of the slogan “Every child has a right to an 
education” are rooted in his concept of rights, as natural rights. Rothbard believes that 
a right “must be something embedded in the nature of man and reality.” Speaking 
about the ‘right’ to schooling is misinterpretation, because the ‘right’ to schooling is 
not embedded in the nature of man” (Rothbard 1978: 135).

According to Rothbard, another erroneous belief, “held even by most advocates of 
laissez-faire, is that the government must supply ‘police protection,’ as if police protec-
tion were a single, absolute entity, a fixed quantity of something which the govern-
ment supplies to all” (Rothbard 1978: 119). But such services need diversification: “In 
actual fact, there are almost infinite degrees of all sorts of protection.”7 A government 

7  Ibidem, pp. 219–220. 
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that administers funding for protection and has influence on the quantity and quality 
of protection services cannot do this efficiently: 

The point is that the government has no rational way to make these allocations. The gov-
ernment only knows that it has a limited budget. Its allocations of funds are then subject 
to the full play of politics, boondoggling, and bureaucratic inefficiency, with no indication 
at all as to whether the police department is serving the consumers in a way responsive to 
their desires or whether it is doing so efficiently. The situation would be different if police 
services were supplied on a free, competitive market. In that case, consumers would pay for 
whatever degree of protection they wish to purchase. The consumers who just want to see a 
policeman once in a while would pay less than those who want continuous patrolling, and 
far less than those who demand twenty-four-hour bodyguard service. On the free market, 
protection would be supplied in proportion and in whatever way that the consumers wish 
to pay for it. A drive for efficiency would be insured, as it always is on the market, by the 
compulsion to make profits and avoid losses, and thereby to keep costs low and to serve 
the highest demands of the consumers. Any police firm that suffers from gross inefficiency 
would soon go bankrupt and disappear. (...) Competition insures efficiency, low price, and 
high quality, and there is no reason to assume a priori, as many people do, that there is 
something divinely ordained about having only one police agency in a given geographical 
area (Rothbard 1978: 220–223). 

Rothbard even considered the presumption of other economists of “natural mo-
nopoly” – the possibility that in some sectors of service more than one private agency 
could not exist in a given area. However, he believes that such presumptions must 
be verified, and only a totally free market could “decide what and how many firms, 
and of what size and quality, can survive in active competition. However, there is no 
reason to suppose in advance that police protection is a ‘natural monopoly” (Rothbard 
1978: 220–223). Rothbard rejects the arguments of the state’s supporters, who have 
high hopes for the improvement of the situation of the poorest persons, who are un-
able to pay for protection services in the complete free market situation. Rothbard 
believes that such services could be provided for the poorest by private institutions 
free of charge as voluntary activity (currently the health care and legal aid are sup-
plied voluntarily and on an unpaid basis by some societies) (Rothbard 1978: 223–224). 
Rothbard, in his proposition of privatization of protection services, seems to neglect 
the fact that the possible lack of protection services may easily lead to the violation of 
the “non-aggression axiom” – the most basic axiomatic presumption on which libertar-
ians base their whole system. 

Rothbard believes that the judicial system should be verified by the market, other-
wise the system, as any other area of social life uncontrolled by free market mecha-
nisms, would become degenerated and distorted. Rothbard argues:

In the first place, the monopoly courts of government are subject to the same grievous prob-
lems, inefficiencies, and contempt for the consumer as any other government operation. 
We all know that judges, for example, are not selected according to their wisdom, probity, 
or efficiency in serving the consumer, but are political hacks chosen by the political proc-
ess. Furthermore, the courts are monopolies; if, for example, the courts in some town or 
city should become corrupt, venal, oppressive, or inefficient, the citizen at present has no 
recourse (Rothbard 1978: 226–227).
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The abolition of the state would have one more positive result: it would cause 
abolition of the army, and then diminish the number of armament conflicts, and the 
number of casualties. Rothbard argues: “There are several levels of answers to this 
crucial question. In the first place, since there would be no overall State, no central 
or even single local government, we would at least be spared the horror of inter-State 
wars, with their plethora of massive, super destructive, and now nuclear, weapons. As 
we look back through history, isn’t it painfully clear that the number of people killed 
in isolated neighborhood ‘rumbles’ or conflicts is as nothing to the total mass devasta-
tion of inter-State wars?” (Rothbard 1978: 224). Rothbard’s argumentation is dubious, 
as he claims that: “A libertarian world, then, even if anarchic, would still not suffer 
the brutal wars, the mass devastation, the A-bombing, that our State-ridden world has 
suffered for centuries. Even if local police clash continually, there would be no more 
Dresdens, no more Hiroshimas” (Rothbard 1978: 224). All conflicts that would occur 
in a stateless society would be solved in the arbitration process. In addition, the social 
ostracism would be an important factor in executing the sentence and form of punish-
ment. (Rothbard 1978: 228–229). Courts of the first resort, as well as the police, would 
be financed from private resources. According to Rothbard, there are a few possible 
ways of financing the court system: “Possibly, each individual would subscribe to 
a court service, paying a monthly premium, and then calling upon the court if he is in 
need. Or, since courts will probably be needed much less frequently than policemen, 
he may pay a fee whenever he chooses to use the court, with the criminal or contract-
breaker eventually recompensing the victim or plaintiff. Or, in still a third possibility, 
the courts may be hired by the police agencies to settle disputes, or there may even 
be ‘vertically integrated’ firms supplying both police and judicial service: the Prudential 
Judicial Company might have a police and a judicial division. Only the market will 
be able to decide which of these methods will be most appropriate” (Rothbard 1978: 
227–228). The court of appeals would receive payment from the court of the first re-
sort or from the charges paid by the client who would like to appeal. That would be 
a better solution than the existing judiciary systems. Rothbard discusses the arbitrari-
ness of the Supreme Court: 

(...) in the United States at present the Supreme Court is established as the court of final 
appeal, so the Supreme Court judges become the final arbiters regardless of the wishes of 
plaintiff or defendant alike. (...) How would the appeals judges be financed? There are many 
possible ways, but the most likely is that they will be paid by the various original courts who 
would charge their customers for appeals services in their premiums or fees. (...) Obviously, 
in any society legal proceedings cannot continue indefinitely; there must be some cutoff 
point. In the present statist society, where government monopolizes the judicial function, 
the Supreme Court is arbitrarily designated as the cutoff point. In the libertarian society, 
there would also have to be an agreed-upon cutoff point, and since there are only two par-
ties to any crime or dispute—the plaintiff and the defendant—it seems most sensible for the 
legal code to declare that a decision arrived at by any two courts shall be binding. This will 
cover the situation when both the plaintiff’s and the defendant’s courts come to the same 
decision, as well as the situation when an appeals court decides on a disagreement between 
the two original courts (Rothbard 1978: 230–231).

Rothbard, in his theory, perceived all public activities as violating individual rights 
and the non-aggression axiom toward a person and his/her property. He denies the 
legitimization of the public sector from deontological perspectives, and close to the 



58 MAGDALENA MODRZEJEWSKA

Lockean tradition. In the same way, David Friedman rephrases all of Rothbard’s pos-
tulates to abolish the state and privatize all public services. What clearly distinguishes 
Friedman from Rothbard is his use of utilitarian perspectives, very unique for liber-
tarians. Friedman lays emphasis on the consequences, and claims that such an anar-
cho-capitalist system would be beneficial to the vast majority, including poor people 
(Friedman 1995: 109–164; 1996: 235–253). Moreover, Friedman claims that a private 
system of protection would be more efficient, also for the poor. He argues from an 
economic perspective, and considers even some forms of “inequality” in favor of poor 
persons. The analysis applied by Friedman proofs that “for crimes where either the 
‘demand’ for crime (by potential criminals) or the cost of imposing punishment varies 
with the criminal’s income. The pecuniary equivalent of the punishment should also 
vary with income” (Friedman 1981: 185–205). Friedman uses a different argumenta-
tion (utility and efficiency) and different foundation but creates a vision similar to the 
one proposed by Rothbard. In his vision of a society without the state, all individuals 
would be directed by norms of “efficient law” established or generated by private 
firms that he calls “enforcement agencies,” employing private police to track down 
crimes and criminals (Friedman 1996: 235–236). 

Conclusion
The most radical among libertarians – the anarcho-capitalists – propose the abolish-
ment of the state in order to protect individual rights and liberties. This claim is deeply 
grounded in their vision of the individual. In libertarian thought the position of the 
individual is extremely strong, so strong that it leave no space for the existence of so-
ciety. Therefore, the existence of the state is the subject of controversy. No matter how 
radical the proposition of anarcho-capitalists seems to be, it has created an enormous 
impact on the discussion of the contemporary state, and it is a continuation of long 
the anti-statist and anarchist tradition. 
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