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Abstract:

This publication aims to briefly compare the legal regulations on non-pecuniary loss of close 
relatives of the following countries: Czech Republic, Denmark, England and Wales, France, 
Germany, Greece, Hungary, Ireland, Northern Ireland, Poland, Portugal, Spain, Sweden 
and Switzerland, creating a compendium of information on the perception of non-pecu-
niary damage, entitled persons, legal recourses available as well as the amounts typical-
ly awarded. The article features insight on domestic procedures and practices provided 
by the members of the Pan-European Organisation of Personal Injury Lawyers, includ-
ing their estimates of legal proceedings’ lengths and settlement frequency levels. Conclu-
sions are drawn as to the current Polish legislation compared to other European countries. 
The author offers de lege ferenda remarks in light of the Ministry of Justice’s works on ar-
ticle 446 § 4 of the Polish Civil Code.
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1. Introduction

The institution of an indirectly injured party is invaluable for those close to a victim 
of an accident. Where there is a special reliance between the deceased or permanent-
ly injured and the party, or a certain proximity of some kind, tort laws often allow 

1  The author is a 5th year student of the Faculty of Law and Administration of Jagiellonian University 
in Cracow, London School of Economics General Course graduate and an active member of PEOPIL 
(Pan-European Organisation of Personal Injury Lawyers).
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compensation claims. Those non-pecuniary losses are referred to as bereavement dam-
ages, and the term indirectly injured party is mostly applied to the victim’s close 
relatives. In case of some countries, a primary prerequisite for a claim is the direct vic-
tim’s death2, although most of the time, it is possible to seek damages even in the event 
of a serious personal injury.

Polish law allows compensation for the death of a close person in cases expressly 
provided by the statute. Article 446 of the Polish Civil Code provides the right to: 
a reimbursement of medical treatment and funeral expenses in § 1, a pension that may 
be claimed by persons whom the deceased was obliged to maintain in § 2, and an ade-
quate compensation to the closest family members where in the result of a death their 
life situation has significantly deteriorated in § 3. 

Pecuniary damage, an institution often elusive and difficult to calculate, creates 
a scope too narrow. Deteriorated living standards are not the sole negative consequence 
of the death of a close person, and the severity of impact on ones psyche must not be ig-
nored. Bereavement damages seek to alleviate mental suffering after the loss, which 
manifests itself both in the entitled person’s mental and emotional sphere. Having 
recognised this, the legislator has introduced a new institution to the Polish legal sys-
tem in the Act amending the Civil Code and other statutes of 30th May 20083. This 
regulation has been in force since the 3rd August 2008, and from there on out it has 
become possible to claim compensation for non-pecuniary damage, namely – redress 
for damage awarded due to the death of a close relative. Prior to that, the courts would 
somewhat fill the legislation gap by de facto including these damages within the redress 
awarded under article 446 § 3 of the Polish Civil Code4. 

The process of pursuing bereavement damages varies across Europe, as compensation 
can be granted in an agreement (without a judge being involved) or in court proceed-
ings. This article aims to briefly compare the legal regulations on this matter of the fol-
lowing countries: Poland, Spain, Switzerland, Portugal, Czech Republic, Germany, 
Greece, Denmark, England and Wales, France, Hungary, Ireland, Northern Ireland 
and Sweden, creating a compendium of information on the perception of non-pecuni-
ary damage, entitled persons, legal recourses available as well as the amounts awarded. 

This article features invaluable insight on domestic procedures and practices 
provided by the members of PEOPIL (Pan-European Organisation of Personal In-
jury Lawyers)5, pursuant to a request by the Dutch Ministry of Justice, where a bill 
2  W.V.H. Rogers, Comparative report of a project carried out by the European centre for tort and insur-
ance law [in:] Damages for non-pecuniary loss in a comparative perspective. Tort and insurance law, Vol. 2, 
ed. W.V.H. Rogers, Wien 2001.

3  The Act amending the Civil Code and other statutes, as of 30th May 2008 (Journal of Laws No. 116, 
section 731). 

4  For example: in a judgement of 24th October 2007, IV CSK 192/07, the Supreme Court found that 
non-pecuniary losses incurred by the victim’s parent, specifically the deterioration of health as a re-
sult of severe psychological shock, are subject to compensation under article 446 § 3 of the Civil Code. 

5  The Pan-European Organisation of Personal Injury Lawyers was founded in 1996 and has since been 
improving and promoting judicial co-operation and mutual knowledge of legal and judicial systems 
of European jurisdictions in the field of personal injury law. 
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on non-pecuniary damage for close relatives is currently being prepared: António da 
Costa Basto (Portugal), Martin Hablützel (Switzerland), Anna Romero Porro (Spain), 
Marie Cilínková (Czech Republic), Kira Kolby Christensen (Denmark), Philip Banks 
(England and Wales), Chloé Lecompte (France), Wolfgang Frese (Germany), Silina 
Pavlakis (Greece), Dr. Pataky Tibor (Hungary), Liam Moloney (Ireland), Oonagh Mc-
Clure (Northern Ireland) and Joacim Jaderstrom (Sweden). All of the estimates of legal 
proceedings’ lengths or settlement frequency levels not accounted for otherwise origi-
nate from personal experience of these attorneys. 

2. Czech Republic

2.1. Non-material damage

Czech law, acknowledging damage to the non-material sphere of the victims, regulates 
the issue in The Civil Code: 

§ 2959. Where death or particularly serious harm to health is caused, the wrongdoer shall 
redress any mental suffering of the spouse, parent, or child of the injured party or other 
person close to him or her by means of a monetary sum fully compensating their suffer-
ing. If the amount of compensation cannot be determined in this way, it shall be deter-
mined in accordance with the principles of equity6. 

2.2. Scope of persons entitled and amounts rewarded

Following a recent decision of the Supreme Court of the Czech Republic, there was a sta-
bilisation of the amounts of compensation. Currently, in the case of the closest relatives – 
defined as the spouse, children, parents – the compensation amounts to ~9 230–26 920 €. 
The specific amount depends, in particular, on the intensity of a relationship. Compen-
sation for distant relatives is respectively lower. 

2.3. Procedure

Vast majority of claims is settled in out-of-court negotiations, although in these 
the amount of compensation is lower than if granted in court. Furthermore, it is not un-
common for lower-level courts to award compensation higher than the abovementioned 
maximum amount (in some cases even up to 38 460 €). Such decisions have nevertheless 
not yet been confirmed by the Supreme Court. 

3. Denmark

3.1. Non-pecuniary loss 

It is not common for Danish courts to reward non-pecuniary losses, when is hap-
pens, it does by a way of exception, specifically if the death of the relative occurred 

6  Translation by J. Hradek, A.J. Bell [in:] The New Czech Civil Code and Compensation for Damage: In-
troductory Remarks, JETL 2016, p. 308.
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in a manner that is experienced by the relatives as materially infringing (for example 
in cases of death after rape or violence). The Erstatningeansvarsloven (Danish Lia-
bility Act)7 regulates four different types of non-pecuniary loss, including redress 
for psychological pain and suffering of the person closely related to a victim of a tor-
tious act. 

3.2. Scope of persons entitled

It is only the closest family members who can receive compensation, specifical-
ly the mother, father, children and siblings. This scope is further narrowed down 
to the family members who have been living together with the deceased, or at least 
were close in other ways, if not practically living together. Therefore, a child who has 
moved away from home, would typically not be entitled to compensation. 

3.3. Amounts awarded

Determining the amount of compensation is left to the courts discretion and in practice 
averages at about 7 000 €.

4. England and Wales

4.1. Bereavement damages

In fatal accidents claims, damages for bereavement can be awarded under the Fa-
tal Accidents Act 1976 in a form of a lump sum, a one-off payment divided among 
the beneficiaries. 

4.2. Scope of persons entitles

Bereavement damages can be awarded to the spouse of the deceased and, where the de-
ceased was a child who had never married, to the parents – if the deceased was legit-
imate – or to their mother if they were illegitimate. In a recent case Jacqueline Smith 
v Lancashire Teaching Hospitals NHS Foundation Trust & Others8, the Court of Appeal 
has ruled that bereavement damages can now also be awarded to unmarried couples, 
although this declaration does not itself change the law, and there is a need of corrective 
action by the government.

4.3. Amounts awarded

The level of damages is fixed by statutory provision, currently at £ 12 9809 (~14 500 €) – 
thus very insignificant in comparison with compensations of the economic loss typi-
cally awarded. It may only be amended by a statutory instrument. 

7  Act no 885 of 20th September 2005 on Tort Liability.
8  [2017] EWCA Civ 1916.
9  Fatal Accidents Act 1976 section 1A(3) as amended by The Damages for Bereavement (Variation 
of Sum) (England and Wales) Order 2013 (S.I. 2013/510).
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5. France

5.1. Non-pecuniary damages

Under French law, different components of the damages are categorised according 
to a listing entitled “Dintilhac”. In the event of the death of the direct victim, non-pe-
cuniary compensation for indirect victims is specified as a damage for supporting 
the direct victim (from the date of injury until death) and loss of affection (with or with-
out post-traumatic damage). There is, however, no numerus clausus regarding what 
the courts understand as a damage. Any damage could be alleged by the victim, 
and if it is proved, the Court may award them after a discretionary assessment of facts 
presented. For every damage sought, the burden of proof is on the claimant, whether 
it appears on the “Dintilhac” list or not. The only admitted exception is the “loss of af-
fection”, for which the compensation is granted solely on the basis of presented proof 
of relationship (i.e. marriage certificate, birth certificate etc.). 

5.2. The scope of persons entitled and the amounts awarded

Head of prejudice Concept Comment Compensation  
awarded

DIRECT VICTIMS (HEIRS)

Préjudice d'an-
goisse de mort 

imminente

Pre-death pain 
and suffering –  
in relation with 
the awareness 

of their own death

Special case of 
the plane crash 
Yemenia – Aix-

en- Provence 
Court 19th Feb-

ruary 2015 – con-
firmed by Aix-en-
Provence Court  

of Appeal,  
30th June 2016

50 000 €

INDIRECT VICTIMS

Préjudice  
d'affection

compensation 
of the loss  

of a relative

General practice 
of the French juris-
diction – depend-
ing on the nature 
of the relationship 

between the de-
ceased victim 

and the claimant. 
Claimants:

depending 
on the nature 

of the relationship 
between the de-
ceased victim 

and the claimant
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Head of prejudice Concept Comment Compensation  
awarded

Mother / father 20 000 to 30 000 €

Children living 
with parents 25 000 to 30 000 €

Orphans + 40 to 60%

Grown-up living 
with parents 15 000 to 25 000 €

Grown-up  
living outside 11 000 to 15 000 €

 Spouse / husband 
/ partner

20 000 to 30 000 € 
depending 

on the length 
of living together

Sisters / brothers 
living together 9 000 to 14 000 €

Sister / brother not 
living together 6 000 to 9 000 €

Grandparents  
with frequent  
relationships

11 000 to 14 000 €

Grandparents 
without justifica-
tion of frequent 

relationships

7 000 to 10 000 €

Grand children 
with frequent  
relationships

6 000 to 10 000 €

Grand children 
without justifica-
tion of frequent 

relationships

3 000 to 7 000 €
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Head of prejudice Concept Comment Compensation  
awarded

Other relatives 
justifying frequent 

relationships  
with the victim

rarely exceeding  
3 000 €

Special case  
of the plane Crash 

Yemenia – Aix-
en-Provence 

Court 19th Feb-
ruary 2015 – 
confirmed by 

Aix-en-Provence 
Court of Appeal, 
30th June 2016. 
Claimants with 

special consider-
ation of the fam-

ily structures 
in the Comorian 

society

depending 
on the nature 

of the relationship 
between the de-
ceased victim 

and the claimant

Wife / husband / 
partner / mother / 

father
50 000 €

Sister / brother 30 000 €

Grandparent / 
grandchild 20 000 €

other relative  
with justification  

of relationship
10 000 €
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Head of prejudice Concept Comment Compensation  
awarded

Préjudice d'attente 
et d'anxiété

in relation 
with the length 

of the period 
of uncertain-

ty of the death 
of their relatives, 

keeping hope

Special case 
of plane Crash 
Yemenia – Aix-

en-Provence 
Court 19th Feb-

ruary 2015 – con-
firmed by Aix-

en-Provence 
Court of Appeal, 

30th June 2016

10 000 €

Préjudice  
psychique

stress disorder, 
depressive condi-

tion due to sudden 
death

It has to be med-
ically stated – 

in most  
of the cases, a judi-

cial expertise  
is asked

depending  
on the proofs

 Source: courtesy of Chloé Lecompte

6. Germany

The public debate on the need to introduce bereavement damages into German law 
sparked after an Airbus operated by the German airline Germanwings crashed in 201510. 
The German government has by then already declared its intention to introduce this 
type of damages into German law, nevertheless a tragic death of 150 passengers and crew 
members certainly was an accelerating factor in the process. In the summer of 2017, 
a paragraph § 844 sec. 3 of the German Civil Code came into force. It states:

The liable party has to pay reasonable bereavement damages to a bereaved person having 
a close relationship to the killed victim. A close relationship is presumed, if the bereaved 
one is the spouse, living partner, parent or child of the deceased.

The legislation concerning bereavement damages is very recent, therefore there 
is no information yet on the awards granted or the procedure in which the claim can 
be sought. The parliament expects average awards of about 10 000 € per claim11.

10  T.K. Graziano, Comparative Tort Law. Cases, Materials, and Excercises, Routledge, 2018.
11  BT-Drs 18/11397, pa. 10.
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7. Greece

7.1. Reparation for Moral Prejudice

Bereavement damages are regulated in Article 932 of the Greek Civil Code on Torts. 
It states:

In case of an unlawful act, independently of the compensation for the pecuniary preju-
dice, the court may award a reasonable, according to the Court’s discretion, reparation 
for moral damages. This shall apply especially with regards to someone who suffered 
harm in his health, honour or purity or was deprived of his liberty. In case of death 
of a person this compensation may be awarded to the family of the victim for their 
moral suffering.

The Article specifies that equitable financial compensation for non-material damage 
suffered is owed in cases of a delict. This claim exists individually, regardless of the ex-
istence of economic loss12. 

7.2. Scope of persons entitled 

“Family” in the abovementioned paragraph, is understood as close relatives: spouse 
(even spouses living separately13), children (both adults and minors), ascendants 
and siblings. In most cases, parents-in-law are also recognised as entitled persons, 
if it has been proved that their relationship with the primary victim was close14.

7.3. Amounts rewarded

The judge has a complete discretion in this regard. They take into consideration var-
ious factors of a specific case, including: circumstances of death, the gravity of tor-
turous behaviour of the liable person, the grief of relatives (claimants), the closeness 
of the relationships between primary and secondary victims as well as the victims’ 
and tortfeasors’ social and financial condition. Here are some examples of bereave-
ment damages awards:
a.  Judgement of Council of State 4133/2011 (public fire truck accident – death of the em-

ployee) 380 000 € to each parent and 150 000 € to the brother,
b.  Judgement of Court of Appeal of Athens 3726/2006 awarded 330 000 € to each par-

ent and 230 000 € to brother,
c.  Judgement Court of Appeal of Athens 4319/2007 awarded 200 000 € to each parent 

and 100 000 € to each sibling of the primary victim,
d.  Judgement of Piraeus Administrative Court of Appeal 698/2007 awarded to the moth-

er 240 000 €, and to the sister 80 000 €,

12  Ch. von Bar, U. Drobnig, G. Alpa, The Interaction of Contract Law and Tort and Property Law in Eu-
rope: A Comparative Study, Sellier European Law Publishers, 2004.

13  CA Athens 5805/1991 EllDik 33 (1992) 1495.
14  CA Athens 4287/1988 EllDik 30 (1988) 1464.
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e.  Judgement of Piraeus First Instance Court 2988/2008 awarded 140 000 € to the wife 
of labourer, 90 000 € to his minor son, 140 000 € to the father of deceased labourer. 

f.  Judgement of Athens Court of Appeal 2465/2013 awarded 130 000 € to the child of de-
ceased seafarer,

g.  Judgement of Athens First Instance Court awarded to the mother 120 000 €, to each 
of the two brothers 60 000 € and to the grandmother 20 000 €,

h.  Settlement concluded before the Magistrate Court of Piraeus 170/2015: bereavement 
damages to the wife of the victim 132 000 €.

7.4. Procedure 

A typical procedure for compensation in personal injury cases in Greece starts when 
the Court fixes a hearing date after the lawsuit is filed. 40–50% of the cases are settled 
in negotiations before the judicial proceedings begin. There is always, of course, a pos-
sibility of a settlement at a later stage of the proceedings. A Magistrate Judge’s approval 
is not necessary for the settlement to proceed (unless there is a case of labor personal 
injury claims, which are only valid when approved, although this does not delay the set-
tlement procedure, as the Magistrate Judge is daily reachable and the settlements tend 
to be approved on the spot), and after an informal signing of the agreement, the parties 
withdraw from the pending judicial proceedings. The settlement may be delayed where 
minor’s rights are involved and a permission of the Court is required – then, the per-
mission procedure may take from 2 up to 8 months. It is not common for the settlement 
to be reached before the filing of a lawsuit and when it happens, it usually takes place 
in less serious cases.

8. Hungary

8.1. Compensation for pain and suffering

The Act V of 2013 on the Civil Code came into force on 15th March 2014 and introduced 
the compensation for pain and suffering (sometimes translated as restitution) instead 
of the non-pecuniary compensation. Section 2:52 CC states:

(1) Any person whose rights relating to personality had been violated shall be entitled 
to compensation for pain and suffering for any non-material violation suffered.

(2) As regards the conditions for the obligation of payment of compensation for pain 
and suffering – such as the definition of the person liable for the compensation for pain 
and suffering payable and the cases of exemptions – the rules on liability for damages 
shall apply, with the proviso that apart from the fact of the infringement no other harm 
has to be verified for entitlement to compensation for pain and suffering. 

(3) The court shall determine the amount of compensation for pain and suffering in one 
sum, taking into account the gravity of the infringement, whether it was committed 
on one or more occasions, the degree of responsibility, the impact of the infringement 
upon the aggrieved party and his environment.
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Section 2:53 CC furthers states: “Any person who suffers any damage from the vi-
olation of his personality rights shall have the right to demand compensation from 
the infringer in accordance with the provisions on liability for damages resulting from 
unlawful actions”15.

8.2. Scope of persons entitled

The Hungarian law recognises entitlement of parents, spouses, children, siblings 
and civil law partners. According to the court decision BDT 2010. 2237, grandparents 
and grandchildren are also entitled to compensation for pain and suffering. 

8.3. Amounts awarded

The amount of compensation is determined in one sum, taking into consideration fac-
tors such as the gravity of the infringement, whether it was committed once or on more 
occasions, the degree of responsibility as well as the impact of the infringement upon 
the aggrieved party and their environment. The amount varies depending on several 
aspects that the court may take into consideration, however an example of the compen-
sation amount for the wife of a deceased husband is approx. 15 000 €, whereas a minor 
may claim between 12 000 € and 15 000€.

8.4. Procedure

An out-of-court settlement can be reached in vast majority of cases, although in these 
cases the scope of entitled persons may be narrower, as insurers often deny claims 
of grandparents and grandchildren. If a lawsuit is filed, it may take approx. 1–2 years 
to receive a final judicial decision.

9. Ireland

Compensation for mental distress is available under the Civil Liability Act 196116, 
and the maximum award must not exceed 35 000 €. “Dependants” are the eligible per-
sons for a “solatium”, awarded as an acknowledgement of grief. The sum can be divided, 
at the discretion of the courts, amongst the nearest dependants, although in most cases 
a settlement is reached out of court within 12 months. 

10. Northern Ireland

A token payment in acknowledgment of the grief caused by death is provided as be-
reavement damages. It is not understood as reflective of the value of the deceased’s 
life nor is it considered a punishment for the negligent person who caused the death17. 
15  https://tdziegler.files.wordpress.com/2014/06/civil_code.pdf, 2.07.2018, translation by Tamas De-
zso Ziegler.

16  2011 asp. 7.
17  Review of the Level of Statutory Bereavement Damages in Northern Ireland, Consultation Docu-
ment, 5th October 2015, Northern Ireland Department of Justice.
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Under The Damages for Bereavement (Variation of Sum) (Northern Ireland) Order 
201618, the damages are now fixed at £ 14 200 (~16 000 €). A limited category of people 
is eligible to claim for this sum and it includes the deceased’s spouse or civil partner, 
or (if the deceased was under 18 and had never been married or in a civil partnership) 
the deceased’s parents. 

The claim for bereavement damages is specified in the court documents and is paid 
at settlement, usually consensually. If the case goes to trail, usually the head of damage 
is not disputed.

11. Poland

11.1. Redress for damage 

A general rule of the law is that the victim is only understood as a person against 
whom the wrongdoers aimed their activity, therefore, damages can only be sought 
by those, whose damage was a direct result of a particular action. Accordingly, 
the beforementioned article 446 should be treated as an exception to the principle 
of compensatory liability19. Redress under article 446 § 4 of the Civil Code is optional 
(the option to award it is left solely to the discretion of the court) and should be un-
derstood as a one-time compensation. 

11.2. The scope of entitled persons 

The Polish law system lacks the institution of an ‘indirectly injured party’. Instead, 
it introduces a concept of ‘closest family members’, although not providing a legal 
definition for it. As Krzysztof Pietrzykowski notes in his commentary on the article, 
the immediate family members of the deceased victim should not be assessed solely 
on the basis of formal criteria, but rather on the basis of the actually existing relation-
ship20. Thankfully, this is also the view expressed by the Supreme Court, which noted 
that the blood relation is only one of many important criteria that should be taken 
into consideration21. Therefore, apart from the degree of kinship, factors like mar-
riage, adoption, fact of remaining in the same household or affinity, should also weigh 
in on the assessment of a ‘closest family member’ concept. 

11.3. Procedure

The unfortunate truth is that the injured parties in Poland cannot count on their claims 
being settled at all – neither in pre-court proceedings, nor in post-court proceedings – 
regardless of how strong their case is. Instead, they are almost always forced to go 
18  Amending Article 3A(2) of the Fatal Accidents (Northern Ireland) Order 1977 (S.I. 1977/1251 [N.I. 18]).
19  A. Szpunar, Wynagrodzenie szkody wynikłej wskutek śmierci osoby bliskiej [Compensation for the Dam-
age Resulting from the Death of a Close Person], Bydgoszcz 2000, p. 58, 60. 

20  Kodeks cywilny. Komentarz do artykułów 1–449 [The Civil Code. A Commentary on articles 1–449], 
ed. K. Pietrzykowski, vol. 1, C.H. Beck, 2005. 

21  The Supreme Court judgment of 13 April 2005, IV CK 648/04, published in the Judicial Decisions 
of the Supreme Court – the Civil Chamber 2006/3/54. 
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through a full court trial, lasting approximately 3–4 years in medical negligence cases. 
With the defendants denying liability and thus making a settlement impossible, a court 
verdict is necessary. Some notable exceptions include product liability cases, which 
are more likely to settle.

11.4. Amounts rewarded

The amount of the redress depends on the size and intensity of the overall negative impact 
in the non-pecuniary sphere, and it is of a subjective and individual character. 

12. Portugal

12.1. Non-pecuniary losses (danos não patrimoniais) 

In the event of death of the primary victim, the following non-pecuniary losses are re-
coverable under article 496 of the Civil Code (CC): pain and suffering of the victim, 
loss of the right to life, pain and suffering of the victim’s heirs and in case of a de facto 
union, pain and suffering of the deceased’s partner and the children or other descend-
ants. Article 496 CC states:

(1) For the assessment of compensation, regard must be had to serious non-pecuniary 
damage which therefore deserves the protection of the law.

(2) Where a victim dies, the right to compensation for non-pecuniary damage shall 
be available, jointly, to a spouse (…) and to the children or other descendants; failing 
the latter, to the parents or other descendants; and, finally, to the brothers and sisters 
or nephews and nieces representing them. (…)

(4) The amount of compensation shall be fixed equitably by the court (…); in the even 
of death, regard may be taken not only of non-pecuniary damage suffered by the vic-
tim but also of such damage suffered by the persons entitles to compensation by virtue 
of the previous paragraphs22.

Non-economic loss is to be compensated if it is “worthy of legal protection due to its 
severity”23. 

12.2. Scope of persons entitled and amounts rewarded

Quantum of damages is fixed on an equitable basis, therefore the amounts vary notice-
ably. Some more common damages can be quantified as follows: 
a. Pain and suffering of the primary victim (before death): 5 000–7 500 €,
b. Loss of the right to life: 50 000–100 000 €,
c. Pain and suffering of the victim’s heirs: 25 000–50 000 €,

22  Translation by A. Pereira, Portugal [in:] European Tort Law: Basic Texts, ed. K. Oliphant, B.C. Stei-
ninger, 2011, 204f.

23  See as an example: STJ 18th November 1975, BolMinJus 251 (1975) 148. 
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d.  In case of a de facto union, pain and suffering of the deceased’s partner and the chil-
dren or other descendants: 25 000–50 000 €,

12.3. Procedure

Where the liability is not disputed, compensations are frequently granted in an agree-
ment, without a judge being involved. Court proceedings become necessary if the liabil-
ity is disputed, although there still is a possibility of reaching an agreement at the hear-
ing’s date. Unfortunately, this leads to delays in settlement. 

13. Spain

13.1. Bereavement damages

Introduced on 1st January 2016, Law 35/201524 reviews the amounts of bereavement 
damages for victims of road traffic accidents, creating a new scale system (Baremo 
Orientativo). Although it was initially created to assist in out-of-court-settlements25, 
these figures are now relevant to all types of accidents under the law – as a tariff scheme. 

13.2. The scope of entitled persons and the amounts rewarded

The law recognises five categories of relatives entitled to damages:
a.  Widow/ widower/ cohabiting partner: the amount will depend on the length of cohab-

itation and the age of the deceased. Figures could vary between 50 000 € and 90 000 €, 
plus 1 000 € for each year of cohabitation above 15 years,

b.  Children: depending on the age of the child figures could be between 20 000 € 
and 90 000 € for each of them,

c.  Parents: the amount will depend on whether the victim was over 30 years old and com-
pensation would be between 40 000 € and 70 000 € for each of them,

d.  Siblings: the amount will depend on whether the sibling is over 30 years old and com-
pensation would be between 15 000 € and 20 000 € for each of them,

e.  Close relatives who had cohabited with the deceased for at least 5 years prior to the ac-
cident could also receive a compensation of 10 000 €.
Furthermore, the damages can be increased in the following specific circumstances 

such as:
a. Disability of the prejudiced party (increase of the figures above between 25% and 75%),
b.  When there is only one prejudiced party in each category (except in the case of wid-

ow/ widower/ cohabiting partner) or one single prejudiced party including all cate-
gories (increase of 25% of the above figures),

24  Ley 35/2015, de 22 de septiembre, de reforma del sis – tema para la valoracion de los danos y per-
juicios causados a las personas en accidente de circulacion. Boletın Oficial del Estado. 2015; (228),  
https:// www.boe.es/diario_boe/txt.php?id=BOE-A-2015–10197, 7.07.2018.

25  M.W. Neocleous, Association of Personal Injury Lawyers. Europe Special Interest Group, Personal In-
jury: Practice & Procedure, Psychology Press, 1997.
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c.  Cohabitation with the deceased, except in the case of widow/ widower/ cohabiting 
partner, children and close relative (increase up to 30 000 € of the above figures),

d.  When the deceased was a single parent or an only child (increase of the figures above 
between 25% and 50%),

e.  When both parents die in the accident (increase of the figures above between 35% 
and 70%),

f. When the deceased was pregnant (increase up to 30 000 €).

13.3. Procedure

The new Law established a procedure intuited to favour out-of-court settlements, 
encouraging parties to avoid litigation. A vast majority of cases tend to be concluded 
in negotiations between the parties, and during those, the abovementioned figures 
are applicable. The Law 35/2015 provides a comprehensive framework for the as-
sessment of damages, therefore in case that the claim is not settled in two years 
from the date of the accident, the court will penalise insurers who fail to conclude 
the matter consensually. The penalty for the aforementioned is a moratory interest 
of 20% per year. 

14. Sweden

14.1. Compensation for mental distress

In Sweden, compensation may be granted for mental distress after a fatal accident 
or criminal offence. There are three kinds of non-pecuniary damage: ‘pain and suffer-
ing’ (including stress or depression), ‘defect and detriment’ and ‘specific disadvantages’, 
regulated in the Swedish Tort Liability Act chapter 5 section 1, with section 2 of that 
chapter dealing with cases of death and so-called ‘shock cases’ – personal injury of those 
who were especially close to the victim26.

14.2. Scope of persons entitled

Only the closest persons are entitled to compensation, ones that had a special and close 
connection to the victim. This refers primarily to the spouse, children and par-
ents – members of the same household community as the deceased. In accordance 
with the preamble to the Swedish Tort Liability Act, it is possible that other people, 
in rare cases, may be eligible for compensation. For example, the Supreme Court in its 
ruling from 2000 has decided that compensation may be granted to siblings who no 
longer live with the deceased, provided they had a relationship closer than typically 
expected, and in 200527 a woman who was living with the deceased in a non-martial 

26  B. Winiger, H. Koziol, B.A. Koch, R. Zimmermann, Essential Cases on Damage, Walter de Gruyter, 
2012.

27  NJA 2005, p. 237.
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relationship and was pregnant at the time of his death, was awarded a compensation 
of 25 000 SEK (~2 500 €). 

14.3. Amounts awarded

According to court rulings, the sums vary between 2 500 € to 7 500 € for pain and suf-
fering. 

14.4. Procedure

Most cases concerning bereavement damages are granted in an agreement with the insur-
ance company. Where there is a dispute, typically in a road traffic accident case, the in-
jured party may appeal the decision to the Swedish Road Traffic Injuries Commission. 

15. Switzerland

15.1. Bereavement damages

Swiss law28 provides for bereavement damages for relatives of victims who sustained 
permanent and severe injuries or died as a result of a tort. The next of kin of the de-
ceased may not only get reparations, but moral damages will also be awarded where 
psychological damages were suffered. 

15.2. The scope of entitled persons and the amounts awarded

In case of death, the following amounts tend to be rewarded:
a. Loss of a spouse: ~26 000 € – ~44 000 €29,
b. Loss of a child for each parent: ~13 000 € – ~30 000 €,
c. Loss of a parent for each child: ~9 000 € – ~26 000 €,
d. Loss of a sibling living in the same household for each sibling: ~4 000 € – ~7 000 €. 

In a recent decision of the Federal Supreme Court of Switzerland it has been con-
firmed that non-married domestic partners are likewise entitled to the damages, pro-
vided they had lived together for about four years in a stable relationship. 

In respect of severe and permanent injuries, principally the same persons are enti-
tled. However, the way in which the amount should be assessed is disputed, and there 
are only a few court decisions that could provide assistance. Usually spouses receive 
amounts that are higher than those received in case of death, whereas children and par-
ents are awarded amounts similar or lower in comparison to a case of fatality. 

15.3. Procedure

The vast majority of claims (possibly in more than 90% of the cases) is settled in out-
of-court negotiations. The main reason for this is the scope of the judge’s discretion 
28  Article 45 of the Swiss Code of Obligations.
29  The amounts were converted from CHF to EUR based on the Bloomberg Market exchange rate 
as of the 14th February 2018.
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when assessing an appropriate amount, which makes it difficult to predict the outcome 
of court proceedings. Another factor is the length of court proceedings, averaging 
at least two years, and leading to considerable delays in the settlement of the whole case. 

16. Conclusions and de lege ferenda postulates

On 22nd November 2017, a Polish daily economic and legal newspaper “Rzeczpospo-
lita” published an article on a not yet disclosed report of the Polish Financial Super-
vision Authority concerning the works of the insurers lobby on a potential tariff table 
for the families of road traffic accident victims30. The Ministry of Justice is already 
involved in this work, predicting changes in the wording of article 446 § 4 of the Civil 
Code. It is difficult to anticipate if and when new regulations will come into force, 
especially that the works have come to a standstill due doubts as to the level of fixed 
redress amounts. 

Considering the above analysis of European legislation on non-pecuniary damag-
es, it is no surprise that the Polish legislator contemplates introducing a scheme that 
would bring more certainty for indirectly injured parties. Thankfully, it has not been 
suggested to follow the arrangement adopted in England and Wales or Northern Ire-
land – the lawmakers try their best to present the offered lump sum as an ‘acknowl-
edgment of grief ’, nonetheless it has been apparent that the people tend to perceive 
this award as unfair31. 

I believe one of the two most important aspects of bereavement damages and the top-
ic of indirectly injured parties on the whole is the question whether the amounts 
recoverable should be fixed by statute or be left to the court’s discretion to decide 
on a case-by-case basis? On one hand, a predictability of the court’s decision with re-
gard to the amount rewarded certainly facilitates the process of out-of-court settle-
ments, since the claimants are informed as to what they can reasonably demand from 
the other party. On the other hand, this leaves the legislator with an overwhelming 
task of attempting to put a value on one’s grief and distress and moreover creating a ta-
ble, practically ranking the closest family members of the deceased and consequently 
stripping them of their humanity in the eyes of the law. A solution that may be safer 
for the indirectly injured parties could be focusing on justice over legal certainty 
and preserving a judge-led approach whilst creating a flexible legislation (including 
clear guidelines) that creates reasonable boundaries in terms of both the quantities 
of damages and the scope of persons entitled. Given our long tradition of judicial dis-
cretion in assessing fair compensation, this could be an optimal solution for Poland, 
unique among solutions as presented in this article.

30  http://www.rp.pl/Ubezpieczenia-i-odszkodowania/311219929-Zadoscuczynienia-za-smierc-czlon 
ka-rodziny-z-urzedowej-tabeli.html, 10.02.2018.

31  Especially that a judge-led approach in neighbouring Scotland not only awards higher amounts, 
but also has a wider circle of relatives entitled to claim damages.
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Having said this, the common absence of cohabiting partners in the scope of enti-
tled persons across Europe is also worth discussing. Factors used to define the range 
of eligible persons differs from country to country, and may include (selective-
ly or combined): family ties, sharing a common household with the direct victim 
and the closeness of the relationship. However, undisputedly, each year the number 
of unmarried couples who live together increases and in a majority of European 
countries cohabitation has the same social acceptance as civil partnerships. Many 
of the above-analysed countries only recently have accepted the cohabitee’s right 
to claim. Even though Polish Supreme Court has already focused on the actually 
existing relationship rather than formal criteria, if the Ministry of Justice is indeed 
planning changes in article 446 § 4 of the Civil Code, it would be worth considering 
to change the phrasing of the article from ‘closest family members’ to ‘persons main-
taining a close personal relationship’. 

There is a substantial divergence in compensation practices, though one must 
not forget the varied standard of living or the average income per head of population 
in the analysed countries. The tendency to settle the claims outside of the court that 
is visible in the analysis is very beneficial for both the parties and courts. A grieving 
person would most definitely benefit from a swift settlement, as this would spare them 
any additional suffering as well as the costs of court proceedings. 

In the Netherlands, a bill on non-pecuniary damage for close relatives of victims 
who sustained severe and permanent injuries or died because of a tort is currently 
in preparation. In March of 2010, a previous legislative proposal to change the law in this 
respect was rejected by the first Senate of the Dutch Parliament. The small majority who 
objected against this proposal felt that it may launch the beginning of a ‘claim culture’ 
and that fixed amounts are not the right way to acknowledge the wrong or do justice32. 
While it is true that one cannot put a value on a human life, and no compensation can 
replace the loss of a loved one, redress offered by the law is a token recognition that 
the negligence of another has caused the loss. Bereavement damages have now essen-
tially become part of every European compensation system, and hopefully, with time, 
will be amply covered by respective legislatures. 

*  *  *

Zadośćuczynienie w razie śmierci osoby bliskiej: analiza prawno-
porównawcza ustawodawstwa i praktyki orzeczniczej niektórych 

państw członkowskich Unii Europejskiej i Szwajcarii

Niniejsza publikacja ma na celu zwięzłą analizę prawno-porównawczą uregulowań praw-
nych dotyczących zadośćuczynienia w razie śmierci osoby bliskiej w następujących pań-
stwach: Czechach, Danii, Francji, Grecji, Hiszpanii, Irlandii, Niemczech, Polsce, Portugalii, 

32  Parliamentary Proceedings of the Second Chamber of Parliament (TK) 2004/2005, no 28 781, nos 
1–3 ff. 
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Szwajcarii, Szwecji, na Węgrzech i w Wielkiej Brytanii (Anglii, Walii i Irlandii Północnej). 
Artykuł zawiera zestawienie informacji o rozumieniu zadośćuczynienia jako pojęcia praw-
nego, kręgu osób legitymowanych, dostępnych środkach prawnych i kwotach orzekanych 
tytułem rekompensaty w poszczególnych państwach, a także przepisach proceduralnych. 
Wskazuje także na praktyczne aspekty dochodzenia roszczeń z tytułu zadośćuczynienia, 
w tym czas trwania postępowania oraz odsetek ugód, w aspekcie doświadczeń członków 
Pan-European Organisation of Personal Injury Lawyers. W podsumowaniu zawarto oce-
nę aktualnych polskich regulacji na tle omówionych jurysdykcji oraz sformułowano po-
stulaty de lege ferenda wobec prac Ministerstwa Sprawiedliwości nad zmianą artykułu 446 
§ 4 Kodeksu cywilnego. 

Słowa kluczowe: zadośćuczynienie z tytułu śmierci, pośrednio poszkodowani,  
szkoda niemajątkowa, krzywda, zadośćuczynienie


