
Internetowy Przegląd
Prawniczy TBSP UJ 2017/9

ISSN 1689‒9601

Lidia Sokołowska1

Modern Arbitrability Models – 
Between Uniformity and Diversity of the Rule2

Abstract: 

The article’s main objectives include analysis of different arbitrability regulations in 
the chosen European countries (Poland, Belgium, France and Switzerland). The study 
might thereby contribute to comparative studies of significant European jurisdictions 
with Polish regulation of arbitrability. The idea is to combine both arbitrability standards 
(substantive and nonsubstantive rule) with arbitration system’s criteria (monistic and 
dualistic system) in order to extract possible favor arbitrandum solutions from different 
legislative approaches being combinations of the above mentioned factors. By that means, 
the analysis dealing with a specific methodological approach, tends to provide a possible 
scheme of implementation of a uniform and transnational rule in favor of arbitrability.
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Despite the fact that some authors claim the ‘death’ of inarbitrability in the light of ex-
pansion of legislative tendencies in favorem arbitrandum3, the institutional and le-
gal climate of the commercial arbitration regime in Poland indicate the importance 

1  Absolwentka psychologii i prawa na Uniwersytecie Jagiellońskim, doktorantka w Instytucie Europe-
istyki UJ oraz na Wydziale Prawa Uniwersytetu Paris II Panthéon – Assas, stypendystka Instytutu Maxa 
Plancka w Luksemburgu oraz Instytutu Prawa Porównawczego w Lozannie, zainteresowania naukowe – 
prawo prywatne porównawcze, prawo międzynarodowe, ADR, psychologia prawa.

2  This article is based on the project Preludium n° 2014/13/N/HS5/01095 financed by the National 
Science Centre (Poland). 

Artykuł powstał w ramach grantu Preludium nr 2014/13/N/HS5/01095, finansowanego przez Naro-
dowe Centrum Nauki.

3  Among others K. Youssef, The Death of Inarbitrability [in:] L.A. Mistelis, S.L. Brekoulakis, Arbitrability. 
International & Comparative Perspectives, Austin–Boston–Chicago–New York 2009, p. 47‒68.
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of the adjustment of arbitration provisions to the already established legal standards, 
also in the context of arbitrability. The recent example proving the importance of arbi-
trability criteria regulation was provided by Portuguese and Belgian legislators in 20124 
and 20135. The ‘free disposition of rights’ / ‘ability of settlement’, as the arbitrability 
rules, were replaced respectively in Portugal and in Belgium by the economic nature 
of the dispute, as well as they were clarified under Slovak6 and Russian7 law in 20158.

The study’s main objectives include presentation of different visions of arbitrability 
regulations in the chosen European countries (Poland, Belgium, France and Switzer-
land). The article might thereby contribute to comparative studies of significant Euro-
pean jurisdictions with Polish regulation of arbitrability. By that means, the analysis 
dealing with and justifying in fact a specific methodological approach, tends also to pro-
vide answer to the question concerning probability of implementation of a uniform 
rule in favor of arbitrability. 

In search of arbitrability uniform rule (s)

Despite the gradual disappearance of the concept of inarbitrability, the ‘uniform ar-
bitrability’ formula is far from being defined. Even the presence of general and broad 
arbitrability criteria (e.g. the free disposition of rights) in numerous arbitration laws 
does not seem to help build a uniform standard, given that arbitrability in specific areas 
is subject to doctrinal and judicial analysis based on national (potentially restrictive) 
approaches9. Where to search then for homogeneous rules?

The international legal documents do not contain any unified notion of arbitrability. 
The New York Convention10 refers to arbitrability but without expanding on its general 
4  The New Portuguese arbitration law entered into force on 14 March 2012, see e.g. M. Pinto Cardoso, 
Portuguese Arbitration Law: A Gateway to Portuguese-Speaking Countries?, Kluwer Arbitration Blog, 
March 7, 2012, http://kluwerarbitrationblog.com/2012/03/07/portuguese-arbitration-law-a-gateway- 
to-portuguese-speaking-countries/, 20.08.2016.

5  See infra.
6  The New Slovak arbitration law clarifying arbitrability of disputes concerning validity of arbitra-
tion clauses entered into force on 1 January 2015; see P. Plachy, The New Slovak Arbitration Act Ap-
plicable From January 2015: Has It Progressed Sufficiently?, Kluwer Arbitration Blog, April 17, 2015, 
http://kluwerarbitrationblog.com/2015/04/17/the-new-slovak-arbitration-act-applicable-from-janu 
ary-2015-has-it-progressed-sufficiently/, 20.08.2016.

7  The New Russian arbitration law clarifying arbitrability of corporate disputes is entering into force on 
1 September 2016; see e.g. A. Yadkin, M.C. Mekat, N. Rubins, The Russain arbitration reform, Arbitration 
International 2016, 0, 1 – 10, p. 1–10.

8  Arbitrability has also been currently discussed by the jurisprudence, e.g. LLC Nevskaya Concession 
Company v. the Government of St. Petersburg, no. A56‒9227/2015, the St. Petersburg Commercial 
Court, 9 December 2015 – conditional arbitrability of disputes resulting from the concession contracts; 
Eros International Media Ltd v. Telemax Links India Pvt. Ltd, The Bombay High Court 12 April 2016 – 
arbitrability of IP disputes.

9  M.P. Perales Viscasillas, Is a uniform arbitrability rule needed at an international level?, KluwerArbi-
tration Blog, January 5, 2016, http://kluwerarbitrationblog.com/2016/01/05/is-a-uniform-arbitrability- 
rule-needed-at-an-international-level/, 20.08.2016.

10  Signed by all of the countries analyzed in the present study.
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rule11. The Model Law12 is silent on the issue of the scope of arbitrable disputes. By imple-
menting the Model Law, national lawmakers are free to determine which disputes may 
and may not be submitted to arbitration13. Despite the legislative history of the Model 
Law14, the UNCITRAL Working Group II “observed that uncertainties whether (…) 
disputes are capable of settlement by arbitration caused problems in international arbi-
tration” however (…) “the purpose should not be to strive for uniformity, but to stipulate 
transparency of solutions (…)”15. This approach, being in line with the fear about legal 
uncertainty and giving priority to uniform provisions in the field of intra-corporate 
disputes, immovable property, insolvency and unfair competition, has been identified 
as a need for harmonization in the field of arbitrability standards but such an aim has 
not been achieved until now. The reason for this may be the nature of the Commission’s 
proposal that suggests a general formula combined with a negative definition of arbi-
trability, consisting mainly on listing of non-arbitrable issues (a consensus on the latter 
is still far from being reached).

The current tendencies to Europeanize private law16 accompanying the integration 
processes in the European Union led to the proposal by the European Commission17 for 
a reform of Regulation (EC) n. 44/2001 (Brussels I)18. It was supposed to lead to the po-
tential incorporation of arbitration, as an alternative to the common courts’ juris-
diction, into the European ‘legal space’19. The position that prevailed however is that 
communitarization of international arbitration is ‘useless’ and may be ‘dangerous’20. 
The minimalist approach of the EU Commission to the revision of Brussels I did not 
finally provide for common rules in the field of arbitration, the same for the subject-mat-
ter arbitrability, despite some attempts in favorem arbitrandum in the field of merger 
clearances as the instruments of ‘private enforcement’ of antitrust law21. Commentators 

11  The Convention on the Recognition and Enforcement of Foreign Arbitral Awards adopted by the Unit-
ed Nations in 1958, hereinafter: the New York Convention; http://www.uncitral.org/uncitral/en/unci 
tral_texts/arbitration/NYConvention.html, see Articles II (1) and V (2) (a).

12  Implemented by two of the countries analyzed in the present study – Poland and Belgium.
13  See Articles 1 (5), 34 (2) (b) (i), 36 (1) (b) (i) of the Model Law.
14  A/CN.9/216, 23 March 1982, n°30.
15  A/CN.9/610, 5 April 2006, n°8.
16  ‘Area of Justice’, see. H. Van Houtte, Toward a European Arbitration Regime? [in:] W kierunku euro-
peizacji prawa prywatnego. Księga pamiątkowa dedykowana prof. J. Rajskiemu, Warsaw 2007, p. 425‒438.

17  The 2010 proposal, COM (2010) 748 final, December 14, 2010 (revised on 3 January 2011), follow-
ing: the Commission Green Paper COM (2009) 179; Case C-185/07 Allianz v. West Tankers [2009] 
E.C.R. I-663; B. Hess, T. Pfeiffer, P. Schlosser, The Brussels I Regulation – Application and Enforcement 
in the EU, Munich 2008 (‘Heidelberg Report’).

18  Applicable to all the countries analyzed in the present study, except for Switzerland.
19  See H. Van Houtte, op. cit., p. 425.
20  M.V. Benedettelli, ‘Communitarization’ of International Arbitration: A new Spectre Haunting Europe?, 
Arbitration International 2012, 27 (4), p. 583.

21  Ibidem, p. 593. Following the case of Elf Aquitaine-Thyssen/Minol (decision September 4, 1992, 
IV/M.235, No 392M0235 in the CELEX database), the EU Commission has required the arbitral set-
tlement of private disputes resulting from alleged breaches of structural measure imposed by the Com-
mission while granting conditional merger clearances according to article 6 of Reg. (EC) 139/2004. 
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of the amendment22, willing to deal with some specific national issues (inarbitrabil-
ity of exclusive sales contracts under Belgian law23), have met with resistance from 
the doctrine24. 

Given that a number of legal systems have converged on the same solution to a prob-
lem of arbitrability, is it finally possible to look at the problem from the perspective 
of national laws despite divergent specificities25? 

The methodology of assessing probability of adopting a uniform arbitrability rule 
through analysis of national laws may rely in our opinion on the conceptualization 
of theoretical models. Such approach has been applied to detect the presumption 
of arbitrability2627 or to conclude on national legislative policies towards arbitration28. 
The first model classifies legislative approaches to substantive arbitrability regulation 
according to the existence and scope of its positive/negative definition29. The method 
detects arbitrability presumption in a legislative approach if certain basic conditions 
are met but also raises questions about the limits of positive arbitrability definitions, 
restriction precision of inarbitrability concepts and competitiveness of equal notions 
of arbitrability and inarbitrability within the same regulation. The second model de-
scribes ‘universalistic’ (‘stabilizing’) and ‘particularistic’ (‘aggressive’) legislative ap-
proach toward arbitration – attention is drawn to legal orders willing to maintain 

This practice has been confirmed be EU jurisprudence, see e.g.: Decision March 2, 2011 in Ericson/
Nortel Group case, COMP/M.6095, EUR-Lex, n° 32011M6095; Commission’s Notice n° 2008/C 26701, 
October 22, 2008, C 267, 1, § 66, 130.

22  B. Hess, Improving the interfaces between arbitration and European procedural law – the Heidelberg 
Report and the EU Commission’s Green Paper on the reform of the Regulation Brussels I, Cahiers de l’ar-
bitrage 2010, n°1, p. 17. 

23  Disputes resulting from the termination of an exclusive sales contract are theoretically considered 
inarbitrable in light of the mandatory provisions of the Belgian act of 27.07.1961 applicable to this issue, 
precluding such an option if the law specified by parties in the arbitration clause is Belgian law.

24  Ph. Pinsolle, Les problèmes cachés de la proposition de suppression de l’exception d’arbitrage du Règlement 
44/2001, Cahiers de l’arbitrage 2010 n°1, p. 31.

25  M. Lehmann, Plea for a Transnational Approach to Arbitrability in Arbitral Practice, Columbia Journal 
of Transnational Law 2004, 42, p. 763.

26  N. Bakic, Substantive Arbitrability under Serbian and Croatian law – a Comparative Analysis [in:] 
Recht und Gesellschaft, Luzerner Beitraege aur Rechtswissenschaft, ed. M. Maidana-Eletti, C. Toepke, 
vol. 85, p.  57; see also the first award that postulated a general arbitrability principle – Framatore et al. 
v. Atomic Energy Organization of Iran, Interim Award in ICC case n° 3896, 1982.

27 Ibidem, p. 56 et seq. with the cited references, ‘all matters are arbitrable, unless evidence to the contrary 
is provided’. 

28  C.A. Arrue Montenegro, L’autonomie de la volonté dans le conflit de juridictions, Bibliothèque de droit 
privé, vol. 531, Paris 2011; C.A. Arrue Montenegro, Regards comparatifs sur le contrôle de l’arbitrage par 
les Etats, presentation, Ateliers de droits comparé, Université Paris II Panthéon-Assas, Paris 17 Novem-
ber 2014 

29  The presumption of arbitrability may be deduced if: A – arbitrability is defined broadly, inarbitrability 
is not defined, e.g. Belgium, Switzerland; B – arbitrability is defined broadly, inarbitrability is defined 
narrowly, e.g.: Poland, Germany; C – neither arbitrability nor inarbitrability is defined, e.g.: Common 
Law countries, US, Canada; D – arbitrability is not defined, inarbitrability is defined narrowly, e.g. Cro-
atia (international arbitration), Singapore; cf. N. Bakic, op. cit., p. 58 et seq.
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the ‘dominant position’ at the international arbitration market and those still trying 
to build their arbitration-friendly reputation30. The legal orders are divided according 
to the level of control exercised by the state over arbitration. In the context of arbitra-
bility, the model explains its limits through the prevalence of the instruments of state 
control over arbitration in a given legal order31. 

The idea of the present study is to combine both arbitrability standards (substantive 
v. nonsubstantive rule) with arbitration system’s criteria (the same or different regula-
tions in domestic and international arbitration; monistic v. dualistic system). The aim 
is to extract possible favor arbitrandum32 solutions from different legislative approaches 
being combinations of the above mentioned factors.

A. Monistic system based on nonsubstantive criterion – Polish law approach

Polish arbitration law, based on the monistic national/international regulation, applies 
the ability of settlement standard to determine arbitrability of disputes. As a result 
of the amendment of Polish Code of Civil Procedure in 2005, the article 1157 of this 
act has received a general and ambiguous formula33.

Neither the doctrine nor jurisprudence in Poland has, until now, developed a coher-
ent attitude to arbitrability of private-law disputes. Contrary to the liberal jurisdiction 
tendencies toward arbitrability of proprietary claims in the majority of current Western 
legislations in Europe (unlimited arbitrability of such disputes especially in Germa-
ny, Austria, more recently Belgium), Polish Supreme Court has astonishingly adopted 
the literal interpretation to the article 1157, deciding on applicability of the existing 

30  ‘Universalistic’ approach – the state participates in the arbitration market, the law recognizes the 
negative effect of the principle competence-competence, the law does not require an arbitral tribunal to 
apply the national choice of law rules (e.g. France); ‘particularistic’ approach – the legislator, tending 
to attract the parties to international arbitration, wants to create a neutral seat of arbitration and a ‘tai-
lor-made’ system of judicial review of the arbitral award in its own country. That is why the law allows 
for the exclusion of an appeal to challenge an arbitration decision (e.g. Belgium, Switzerland, Sweden, 
Tunisia); cf. C.A. Arrue Montenegro, op. cit., p. 88‒125 and 449–474. The revision of the model should 
be however taken into account, especially in light of the recent amendment of the French arbitration law 
that allows for waiving the right to challenge the award, see article 1522 of the French Civil Procedure 
Code, (Décret N° 2011‒48of 13 January 2011).

31  E.g. exequatur: under Swiss law (‘particularistic’ approach), when the enforcement of an award ren-
dered in Switzerland is sought within Switzerland, on the basis of Art. 190 (1) of the Switzerland’s 
Federal Code on Private International Law of 1987, hereinafter referred to as PILA, such an award is 
immediately enforceable.

32  The notion has been introduced by M. Virgos, El Convenio arbitral en el arbitraje internacional, Ac-
tualidad Jurídica Uría Menéndez, (14), 2006, p. 16.

33  Art. 1157 of the Polish Code of Civil Procedure: “Unless a specific provision states to the con-
trary, parties may submit to arbitration disputes concerning proprietary rights or non-proprietary 
rights – that may be subject of court settlement, with the exception of maintenance disputes”. Because 
of the position of the dash, it is far from being clear whether arbitrability of disputes should be assessed 
in accordance with the ability of settlement not only in the case of non-proprietary claims, but also 
of proprietary claims.
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criterion to both types of disputes34. As a result settlement ability seems ambiguous 
per se and constitutes an ignotum per ignotum explanation of arbitrability. Determi-
nation of arbitrability disputes by reference to the procedural indicator of the already 
negotiated disputes seems incompatible with the necessity of arbitrability evaluation 
in abstracto35. 

The lack of effectiveness of Polish regulation of arbitrability can be furthermore ob-
served in specific areas of law, best exemplified by corporate disputes. In the same way as 
in foreign literature, arbitrability of disputes concerning validity of companies’ resolutions 
seems to be broadly discussed in legal doctrine and jurisprudence in Poland36. According 
to widespread opinions, such disputes may not be submitted to arbitration, as they do not 
possess settlement ability. The complex de lega lata doctrinal solutions have been present-
ed in the literature to establish the arbitrability of this type of corporate claims37. Howev-
er, it is still eliminated from arbitration proceedings. This situation seems controversial 
especially in the context of the article 1163 of the Polish Code of Civil Procedure, which 
admits of arbitration clause in the articles of association of a company. In this sense, it is 
probable that only de lege ferenda postulates would solve the problem of Polish regulation 
of arbitrability in the context of corporate claims3839. That is why the postulate to adopt 
a clear, substantive arbitrability rule, being efficiently applicable to both – national and 
international arbitration, seems justified under Polish law40.

B. Monistic system based on substantive criterion – Belgian law approach

Belgian arbitration law, based on the monistic national/international regulation, used 
to apply the ability of settlement standard to determine arbitrability of disputes41, how-

34  The decision of Polish Supreme Court SN II CSK 670/69, 21.05.2010.
35  R. Kos, Zdatność arbitrażowa sporów o ważność uchwał spółek kapitałowych, PPH 2014 (3), p. 31 et seq.
36  R. Kos, op. cit., p. 28‒36; M.P. Perales Viscasillas, Arbitrability of (Intra-) Corporate Dispute, [in:] 
L.A. Mistelis, S.L. Brekoulakis, op. cit., p. 272- 292.

37  R. Kos, op. cit., p. 28‒36.
38  The Arbitration Court of the Polish Chamber of Commerce SA KIG in Warsaw examined 24 cases con-
cerning corporate claims in 2012, whereas the total number of commercial disputes reached the number 
of approximately 100 proceedings in the same year, based on unpublished data collected by the author 
in SA KIG Warsaw Chamber of Commerce, Warsaw 2013.

39 See materials from the seminar Gesellchaftsrechtiche Streitigkeiten in der Praxis des Schiedsgerichtsbar-
keit. Polnische und deutsche Perspektiven (SA KIG, DIS, UW), University of Warsaw, Warsaw, 21 May 
2015, http://sakig.pl/pl/aktualnosci/lista/spory-korporacyjne-w-praktyce-arbitrazowej-perspektywa- 
polska-i-niemiecka, 20.08.2016.

40  A substantive criterion (e.g. pecuniary nature of dispute) is also a mandatory and well-defined rule 
avoiding the difficulties of a conflict of law approach, whereas criteria, like free disposition of rights/
ability of settlement led to applying the lex causae (i.e. the law governing the rights in casu), in this sense 
A. Kirry, Arbitrability: Current Trends in Europe, Arbitration International 1996, 12 (4), p. 379; K. Sajko, 
On arbitrability in comparative arbitration – an outline, Zbornik PFZ 2010, 60 (5), p. 963.

41  Until amended in 2013, Article 1676 § 1 of the Code judiciaire of October 10, 1967, hereinafter referred 
to as C.j., provided that any dispute which arose or might arise out of a specific legal relation and having 
capacity for settlement might be the subject of an arbitration agreement.
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ever after the last amendment, every dispute of economic nature may be submitted 
to arbitration42. 

The ability of settlement is based on the Belgian substantive law definition of settle-
ment and made specific – as under Polish law – by the procedural rules43. The criticism 
of the criterion of the ability of settlement refers mainly to the ambiguity of the notion44. 
In addition, attention was drawn in the Belgian doctrine to the substantial overlap in 
meaning between the notions of arbitrability and ordre public45, which was established, 
inter alia, in the decision of the Belgian Cour de Cassation in Audi/NSU v. Adelin Petit 
SA, dated June 28, 197946. Regardless of the inclination to expand the scope of public 
domain disputes submitted to arbitrators47 (also by making a comprehensible distinc-
tion between mandatory provisions and ordre public48), the issue of the meaning overlap 
referred to above as an argument in favor of a new arbitrability criterion in Belgian 
law was raised in the parliamentary committees’ report previous to the reform of 2013, 
additionally to the ambiguity of the criterion in place at that time49. 

As a result, while maintaining a homogeneous regulation of domestic and inter-
national arbitration, the Belgian legislator amended the arbitration law, principally 
through clarification of the scope of arbitrable disputes, by abandoning the criterion 
of court settlement ability in the case of disputes concerning property rights (Arti-
cle 1676 § 1 C.j.) In light of the several concerns referred to above, the Belgian law-
maker abandoned then the ability criterion and determined that all ‘disputes involv-
ing property rights’ were arbitrable50. In the case of disputes involving non-property 
rights, no concerns have been raised in the jurisprudence concerning the applicability 
of the ability of settlement criterion, this standard has been therefore retained. This 

42  The problem has been analyzed as well in: L. Sokolowska, Significance of arbitrability as the ground for 
annulment of arbitral awards – some comparative observations in light of recent amendments to Belgian 
arbitration law, Arbitration e-review 5‒6 (15‒17)/2014. 

43  The usual list of rights which are not freely disposable by the parties is presented as the “communiqués 
au ministère public” in Article 764 of the Code civil. For a more detailed discussion, see J. De Gavre, 
Le contrat de transaction en droit civil et en droit judiciaire privé, t. I, Brussels 1967, p. 270.

44  The relative and casuistic nature of the free disposition of rights standard as well as the lack of any 
explicit reference to the list of rights unable of settlement as contained in Article 764 of the Code civil, 
is stressed inter alia, by H. van Houtte, op. cit., p. 142 et seq.

45  See J Linsmeau, Vo Arbitrage: RPDB, Supplément, t. VII, No. 65. 
46  Journal des Tribunaux, 1979, 625 (Gaja, V, 76; YCA, 1980, 257) – in the support of the Cour d’Appel 
in Liège, May 12, 1977 (Journal des Tribunaux, 1977, 710).

47  For a detailed analysis, see O. Caprasse, Les sociétés et l’arbitrage, Brussels, Paris 2002.
48  See B. Hanotiau, L’arbitrabilité et la favor arbitrandum: un réexamen, Recueil des cours de l’Acedémie 
de droit international de la Haye,vol. 296, La Haye 2002, p. 100. 

49  See the Bill and the justification for the amendment to Book Six of the Code judiciaire, DOC 53 
2743/001 of April 11, 2013 and the Report of the parliamentary committee of the Chambre des Repré-
sentants de Belgique of May 8, 2013, DOC 53 2743/003 p. 10‒11, http://www.lachambre.be/FLWB/pdf/ 
53/2743/53K2743003.pdf, 20.08.2016. 

50  In 2013 the article 1676 § 1 C.j. was amended to read as follows: Toute cause de nature patrimoniale 
peut faire l’objet d’un arbitrage. Les causes de nature non-patrimoniale sur lesquelles il est permis de tran-
siger peuvent aussi faire l’objet d’un arbitrage.
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double arbitrability criterion under Belgian law was inspired by the German51 and Aus-
trian52 arbitration law solutions, as well as by the Swiss international arbitration law53. 
In the above reports of Belgian parliamentary committees, the substantive law criterion 
applied to establish the property-related nature of a case (and no longer of a ‘dispute’) 
was analyzed in terms of the broad definition presented in Swiss jurisprudence, refer-
ring to the pecuniary nature of such claims54. Similarly to the arbitrability standard 
under German law, the criterion under discussion also allows for an action for the es-
tablishment and constitution of a legal relation, and an action for permanent injunction 
to be considered by an arbitral tribunal55. 

Even though the Belgian law allowed an arbitral tribunal to rule on certain cases 
falling within the scope of ordre public before the reform of the arbitrability regime, 
e.g. disputes involving pecuniary claims in connection with damage resulting from 
a committed offence56, the adoption by the Belgian legislator of a clear criterion referring 
to the property-related nature of a case has more convincingly made arbitrable the dis-
putes involving pecuniary value, regardless of whether or not they fall into the ordre 
public sphere57. 

C. Dualistic ‘closed’system based on various criteria – French law approach

French arbitration law, based on the dualistic national/international regulation, ap-
plies the free disposition of rights and ordre public standards to determine – respec-
tively arbitrability and inarbitrability of disputes in national arbitration. The arbi-
trability standard in international arbitration depends more on the case law and is 
estimated to be liberal58. Limits are set by the general notion of international public 
policy (ordre public international). In this sense the French model constitutes in fact 
a civil law equivalent of the tolerant approach towards arbitral adjudication currently 
being developed in the United States. This convergence of a common law and a civil 
law country justifies in our opinion the choice of France as one of the approaches 
analyzed in this study.59

The criterion of the free disposition of rights60 was, as in Belgium, for a long time 
not viewed in the French jurisprudence in isolation from the notion of ordre public 

51  Article 1030 § 1 of the German Code of Civil procedure ZPO of 1996.
52  § 582 of the Austrian Code of Civil Procedure öZPO of 2006.
53  Article 177 § 1 PILA of 1987. 
54  See infra.
55  D. Philippe, Modernisation of the Belgian law on arbitration, http://www.martindale.com/members/
Article_Atachment.aspx?od=10162236&id=2080250&filename=asr-2080104.pdf, p. 2.

56  For an analysis of the Belgian case law since 1975 see J. Linsmeau, op. cit., p. 158.
57  At the same time, exclusions are permitted under detailed regulations (Article 1676 § 4 C.j.).
58  In practice, even if theoretically applicable, the arbitrability criteria defined for domestic arbitration 
are neglected at the international level, see Ch. Seraglini, J. Ortscheidt, Droit de l’arbitrage interne et in-
ternational, Paris 2013, p. 548.

59  M. Lehmann, op. cit., p. 765 et seq.
60  Article 2059 of the French Code civil. 
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due to the unclear normative definition of disposable rights61. Consequently, while re-
ferring to the French arbitrability criterion, the literature traditionally made reference 
to public policy and lists of rights which were not freely disposable. Such a tenden-
cy, presented in the literature, appears to itself stressing the non-autonomous nature 
of the arbitrability criterion in French arbitration law62. It was not until the early 1990s 
that the French jurisprudence adopted a different view63. Despite the fact that the con-
nection between the arbitrability criterion and ordre public was established mostly in 
the context of the specific nature of the structure of the French regulations (where this 
criterion is adjacent to the list of issues outside of the scope of ordre public contained in 
Article 2060 of the French Code civil64) only the French case law regarding international 
arbitration managed to transform this rule so as to reach an almost opposite effect. 
As a result, international arbitrators may decide disputes involving crucial problems 
of public policy65.

Taking into account the particular nature of the French arbitration law, exemplified 
specifically in the Dalico decision66, which calls for abandoning the application of conflict 
of laws rules to arbitration agreements in international transactions in favor of the imper-
ative norms of French law67, doubts have been raised whether the French courts, referring 
to international public policy as the sole limit to arbitrability, argue exclusively from 
the perspective of French law or really tend to develop a transnational arbitrability stand-
ard68. Regardless of the motives, if we search for an arbitrability principle in the French 
law approach, it may be easily deduced on the international level. In the domestic law 
however, the general arbitrability definition (the free disposition of rights) and the broad 
inarbitrability criterion (defined by the scope of ordre public) does not allow for drawing 
a similar conclusion. Consequently, the essence of the French flexibility of arbitrability 
regime seems to be located on the international arbitration level, its influence on the do-
mestic vision of arbitrability is however less evident than in the Swiss law69.

61 For a thorough study in the French jurisprudence see B. Fauvarque-Cosson, Libre disponibilité des droits 
et conflits de lois, Paris 1996, p. 104 et seq.

62  Ibidem, p. 104 et seq.
63  Judgments rendered by the Cour d’appel de Paris inter alia in Ganz v. Tunisian Railways, dated 
March 29, 1991; Labinal SA v. Mors & Westland Aerospace Ltd., dated May 19, 1993; Thalès Air Defence 
BV v. GIE Euromissile, dated November 18, 2004. 

64  Among the non-arbitrable disputes, article 260 of the French Code Civil lists, as does the Polish juris-
prudence, actions concerning rights derived from family relationships as well as divorce and separation.

65  In this sense, the French jurisprudence listed infra show similarities to the U.S. case-law: Sherk v. 
Alberto-Culver Co., 417 U. S. 506, 520 (1974); Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, 
Inc., 473 U.S. 614, 624‒28 (1985).

66  Cour de Cassation, Dalico, 20 December 1993.
67 See e.g. Ph. Fouchard P., E. Gaillard, B. Goldman, Traité de l’arbitrage commercial international, Paris 
1996, p. 245‒254 and a critical analysis of the problem in the Polish literature: M. Tomaszewski, Umowa 
o arbitraż [in:] Arbitraż handlowy, System Prawa Handlowego, vol. 8, ed. A. Szumański, Warszawa 2015, 
p. 354‒355. 

68  In the French literature, e.g. H. Gaudemet-Tallon, Comment on Cour de cassation, Dalico, Revue 
de l’arbitrage 1994, 118, 125. See also M. Lehmann, op. cit., p. 766.

69  See infra.
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D. Dualistic ‘open’ system based on various criteria – Swiss law approach

Swiss arbitration law, based on the dualistic national/international regulation, ap-
plies the free disposition of rights criterion to determine arbitrability on the na-
tional level and the substantive standard of economic interest in the internation-
al arbitration70. 

As mentioned above, the Swiss legislator’s ‘particularistic’ and pragmatic policy, fol-
lowing strictly the tendencies in favorem arbitrandum, is to promote the attractiveness 
and utility of international arbitration in Switzerland by enabling the parties to limit 
state court control after the rendering of the award, but also by making the arbitrabil-
ity standards more open, far-reaching, clarified and flexible. This objective is achieved 
both by the adjustment of arbitrability rule and by interdependence of the domestic 
and international arbitration regime.

Firstly, whereas the national arbitration standard follows the concept of conflict 
of laws approach, since arbitrability can be determined according to different laws and, 
in the absence of a choice of law, the objective criterion to determine the law applica-
ble may be difficult to find (especially in the context of the full clarity of the award71), 
the Swiss arbitrability criterion for international disputes seems to overcome this ob-
stacle (the rule is directly applicable). Additionally, the notion of disputes of finan-
cial interest, according to a ruling of the Federal Supreme Court of Switzerland, has 
a significantly broad scope of meaning and refers to the pecuniary nature of claims72. 
The predominance of the substantive criterion over the national standard results in this 
sense from the semantic scope of the first one. As a rule, disputes of financial interest are 
at the parties’ disposition73. However, if a claim, according to Swiss law, has a financial 
nature, it is arbitrable under a self-sufficient and stand-alone international arbitrability 
regime, regardless of whether the claim is at the parties’ free disposition under the lex 
causae74. Conversely, disputes being at the free disposition and not of financial nature 
may also be deemed arbitrable, not because of a hypothetical default rule promoting 
international nature of proceedings, but by way of a broad interpretation of the notion 
financial interest75. The opposite solution, however argued by some authors, seems too 
far-reaching76.

70  Article 177 § 1 of PILA; article 354 of Swiss Code of Civil Procedure of 2008, hereinafter referred 
to as CCP; it should be noted, however, that Swiss law does not regulate at all the capacity of disputes 
involving non-property rights to be resolved through international arbitration.

71  B. Berger, F. Kellerhals, International and domestic arbitration in Switzerland, Berne 2015, p. 67.
72  Swiss Federal Tribunal, 118, II, 353, E.3b.
73  B. Berger, F. Kellerhals, op. cit., p. 70.
74  Swiss Federal Tribunal 118, II, 353, E.3b.
75  B. Berger, F. Kellerhals, op. cit., p. 70. The exception under Swiss international arbitration law consti-
tutes the sport-related matters, e.g. a challenge against the exclusion from an association with a purely 
idealistic purpose.

76  See e.g. F. Vischer, L. Huber, D. Oser, Internationales Vertragsrecht, 2. Aufl., Bern 2000. Against a de-
fault rule, see B. Berger, F. Kellerhals, op. cit., p. 70.
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Instead of such a default rule, the Swiss legislator, in contrast to the French law-mak-
er77, allows (indirectly) the parties to choose the arbitrability standard by giving them 
right to exclude the provisions either of PILA or of CCP. This solution constitutes 
the second illustration of the possible impact of dualistic arbitration system on the flex-
ibility of arbitration rule78.

According to the opting-out regulation in article 176 (2) of PILA, parties are enti-
tled to exclude the application of Chapter 12 of the above-mentioned legal act, which 
automatically leads to the application of Part 3 of CCP. As a result, parties domiciled 
in Switzerland are free to opt for the Part 3 of CCP, not considering whether a dispute 
in question is of international or national character. Similarly, in light of the opting-out 
regulation in article 353 of CCP, parties to a domestic arbitration can exclude the do-
mestic provisions and opt into Chapter 12 of PILA, choosing the international arbitra-
tion standards. Opting out and opting in options, pertaining to entire parts of domestic/
international arbitration regulations, were considered under the former Swiss regula-
tions as not affecting the concept of arbitrability, especially, under the former Swiss 
Concordat applicable to domestic proceedings. Nowadays, the position of doctrine 
has significantly changed, both for opting into and out of PILA79. The ‘open’ dualism80 
of the Swiss solution enables thereafter to change the (potentially) rigid provisions 
and contributes to the flexible arbitrability regime that, in combination with a broad 
and substantive standard of arbitrable rights, seems appealing to the pro-arbitration 
model’s proponents.

Conclusions

In light of the above-presented discussion on arbitrability models, several conclusions 
can be drawn. First of all, there seem to exist (at least) two possible analysis tracks 
of the normative sphere between ‘uniformity and diversity’ of the arbitrability rule – 
the uniformization and the transnational approach. Whereas the first notion refers 
to a unified legal standard that might be adopted by different national laws, the latter 
is understood as a general principle, underlying national laws but being not necessarily 
identical with such laws81. Consequently, the transnational approach to arbitrability 
can be found in arbitrability presumption research or scholars’ postulates treating ar-
bitrability as a principle per se, one directly applicable without reference to any national 

77  Cour de Cassation, Cass. 1re civ., 20 nov. 2013, n° 12‒25.266. The position of the French jurisprudence 
has not changed since 1927, see the decision ‘Matter’, Cass. 1re civ. 17 mai 1927 and B. Le Bars, De l’im-
possibilité pour les parties d’opter pour le régime interne de l’arbitrage en cas d’arbitrage international, 
La Semaine Juridique Edition Générale n°3, 20 Jauary 2014, p. 57 et seq.

78  Similar solution is provided by the Singapore Arbitration law (opting in and opting out of the arbi-
tration regime of the International Arbitration Act and the domestic Arbitration Act).

79 D. Girsberger, N. Voser, International Arbitration: Comparative and Swiss Perspectives, Zurich 2016, 
p. 35 et seq. 

80  For the analysis of the notion of ‘open’ dualism, see I. Ambauen, 3. Teil ZPO versus 12. Kapitel IPRG, 
Zurich 2016, p. 12 et seq.

81  In this sense, M. Lehmann, op. cit, p. 753 et seq.
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laws82. Because of the fact that this approach is more linked to the conceptualization 
of the ‘arbitral legal order’ through interpretation in terms of ‘transnational rule meth-
od’83, it seems more suitable to determine arbitrability in international arbitration. 
Therefore, from the legislative point of view, the transnational arbitrability rule is, in 
our opinion, more readily conceivable in the dualistic arbitration systems with the sig-
nificant role of the jurisprudence. The above conclusion leads directly to the question 
about advantages and possible consequences of the application of dualistic systems 
to arbitration regimes in civil laws countries. Even if such a system acts in favor of liberal 
arbitrability regulation, e.g., through drawing from transnational concepts, it should be 
open for mutual inspiration between domestic and international regulations without 
resulting in a creation of two separate and mutually competing regimes84. A further 
question arises then regarding the efficiency of such a complex normative construction.

Secondly, in light of call for legal certainty and precision of arbitrability standards, 
a uniform arbitrability solution, tailored to national laws, seems more or less con-
ceivable, especially in monistic arbitration systems, as proposed by the Model Law 
commentators (general arbitrability formula and a uniform list of exception). Such 
a solution, as rightly pointed out by some authors is however not sufficient. As far as 
a general arbitrability rule is commonly accepted in many legislations and defines 
the discussed concept broadly (its substantive character should be, though, postulated 
in order to comply better at least with plurality of laws in international arbitration), 
the list of exceptions does not provide for concrete and sufficient solutions85. Firstly, 
it is questionable whether a catalogue constitutes a narrow definition of arbitrability. 
Even if different legislators could compromise on a common list of exceptions, which 
length and precision of the catalogue would be considered narrow enough86? Further-
more, do the law-makers really need to create double arbitrability standards, including 
a positive and a negative one, and therefore possibly competing concepts of what is 
arbitrable? Why obfuscate the normative vision of arbitrability when it may be ambig-
uous enough due to the existence of dualistic arbitration systems? A possible alternative 
could be that of a purely positive arbitrability rule, combining a general substantive 
formula and model arbitration clauses applicable to (at least some of) the ‘sensitive’ 
fields of law87. All these questions should contribute to a further doctrinal discussion 
on favor arbitrandum.

82  B. Hanotiau, What law governs the issue of arbitrability ?, Arbitration international, 12 (4), p. 403. The 
author is referring to the conclusion reached by B. Goldmann.

83  As presented in E. Gaillard, Legal Theory of International Arbitration, Leiden/Boston 2010, p. 48–50. 
In this sense, see also M. Lehmann, op. cit., p. 770 et seq.

84  See the critical position on the dualistic Swiss regulation in I. Ambauen, op. cit., p. 23–25. The author 
refers to different ‘sets’ of public policy norms.

85  See M.P. Perales Viscasillas, Is a uniform arbitrability…
86  A reference to specific provisions seems unavoidable as well as clarifying of the scope of exclusion 
of a subject-matter from arbitration.

87  As recently increasingly proposed for intracorporate disputes, see M.P. Perales Viscasillas, Is a uniform 
arbitrability…
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*  *  *

Współczesne modele zdatności arbitrażowej – między jednością a różnorodnością

Celem artykułu jest prawnoporównawcze spojrzenie na regulacje zdatności arbitrażowej 
w wybranych, istotnych z punktu widzenia analizy problemu, europejskich porządkach 
prawnych (Polska, Belgia, Francja i Szwajcaria). Użyta metoda zakłada zestawienie kryte-
riów zdatności arbitrażowej (kryterium materialne i niematerialne) z modelem krajowej re-
gulacji arbitrażu (szczególna regulacja arbitrażu międzynarodowego oraz model regulacji 
zintegrowanej) w celu wyodrębnienia potencjalnie proarbitrażowych rozwiązań legislacyj-
nych, będących kombinacją wspomnianych czynników. Zaproponowane podejście metodo-
logiczne ułatwia przedstawienie schematu implementacji ujednoliconych i transnarodowych 
kryteriów zdatności arbitrażowej w danym kraju.

Słowa kluczowe: kryteria zdatności arbitrażowej, modele legislacyjne,  
perspektywa prawnoporównawcza


