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Legal Transplant of the U.S. Fair Use Clause – a Surgery 
that Cannot Go Wrong? Some remarks on using  
the theory of legal transplants 

 Streszczenie 

Tekst wpisuje się w dyskusję wokół konieczności wprowadzenia zmian uelastyczniających 

dozwolony użytek prawnoautorski. W tym kontekście często wskazuje się na pomysł 

przeszczepienia na grunt polski i europejski amerykańskiej klauzuli fair use w zamian, bądź 

obok, przepisów statuujących wyjątki od monopolu prawnoautorskiego. W dyskusjach tych 

niemalże zupełnie pomija się podstawową kwestię, a mianowicie: czym tak naprawdę miałby 

być transplant prawny - czy przeniesieniem normy, czy przeniesieniem przepisu, czy może 

także orzecznictwa. Niniejszy artykuł ma na celu wypełnienie luki w debacie poprzez 

dostarczenie niezbędnych uwag z dziedziny teorii prawa oraz komparatystyki prawniczej, które 

dotychczas nie były odnoszone do prawa autorskiego, a które są niezbędne dla oceny 

powodzenia ewentualnego transplantu prawnego.  

Słowa kluczowe: dozwolony użytek, komparatystyka prawnicza, prawo autorskie 

 

1. Introduction: 
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In the era of Internet and globalisation, when every lawyer dealing with copyright 

law is forced to learn about other jurisdictions, observing and analysing foreign solutions 

have became bread and butter to both scholars and practitioners. On the spur of the fact 

that copyright law specialists are familiar with many legal systems, the debates on the 

possibility of using foreign solutions in order to solve local problems are more and more 

common.  

The most famous example of a foreign tool that eventually could solve problems of 

many other countries is for sure the U.S. fair use clause with its ability to absorb high- tech 

developments as they unfold. The possibility of transposing Section 107 of the U.S. 

Copyright Act to other systems, particularly to European copyright law, and comparisons 

between the U.S. open-ended fair use clause system and the European system of 

exhaustive catalogue of exceptions and limitations, are subject to hundreds of articles, 

opinions, and reports made by scholars and practitioners from all over the world.  

In such a state of things one could think that it is not possible to contribute to the 

dispute over the transplantation of the U.S. fair use clause to other jurisdictions (especially 

to European Union) by adding something that has not been already said by someone else 

and yet, it is. What is more, the non-discussed area isn’t a trivial, accidently overlooked 

detailed matter, but it actually entails the most vital questions, which surprisingly have 

been left by copyright law experts almost unanswered.  

Papers and opinions concerning the legal transplant of the U.S. fair use clause are 

usually limited to dogmatic issues2, leaving legal theory and comparative law outside the 

scope of interest. First and foremost, researchers pay no attention to the question of what 

the legal transplant actually is. Authors do not attempt to determine what exactly is being 

transported during the process of transplantation and what makes a legal transplant 

successful. It is also remarkable that even though more and more countries shift towards 

the U.S. fair use clause, copyright law experts only rarely try to establish why is the U.S. fair 

use clause so highly transportable that it was copied to so many different jurisdictions.  

                                                           
2
 Predominant majority of experts focus themselves on the question whether the proposed fair use 
exception meets the three-step test laid out in Berne, TRIPS and WIPO Treaties. When discussing 
the legal transplant to European law, the second most popular matter is the closed catalogue of 
exceptions and limitations of the InfoSoc Directive that prevents from adding new provision. 
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At the first glance the fact that these basic questions have not been answered is 

astonishing and makes us wonder why one of the hottest copyright topics has not been 

entirely analysed even though hundreds of academics contributed to the discussion. The 

answer to this question is very easy – such state of things is just natural. Depending on the 

branch in which we specialise, we pay attention to different issues and problems. Other 

matters are relevant to comparative law, other to legal theory and philosophy, and finally 

other to legal dogmatics – the most popular way of lawyering. 

This essay attempts to widen the perspective and make the picture of fair use 

transplants more complex by adding non-dogmatic remarks to the rich, already-existing 

dogmatic discussion.  

2. What is a legal transplant? 

At the very beginning, a person making remarks on the possibility of 

transplantation of the U.S. fair use clause to the European (or any other) legal environment 

should answer the most basic and vital question: “What is a legal transplant”? 

Unfortunately, many of the most valuable dogmatic publications referring to the issue of 

the transposition of the American fair use clause to European law, do not contain any or 

almost any comments concerning the nature of legal transplant3.   

                                                           
3
 E.g. O. Afori, An open standard „fair use” doctrine: a welcome Israeli initiative, „European 
Intellectual Property Review” 2008; M. Brenncke, Is „fair use” an option for U.K. copyright 
legislation?, „Beitrage zum Transnationalen Wirtschaftsrecht”, November 2007, vol. 71; R. Burrell, 
Reining in copyright law: is fair use the answer?, „Intellectual Property Quarterly“ 2001; A. Dnes, A 
Law and Economics Analysis of Fair Use Differences Comparing the US and UK (June 6, 2011), 
“Hargreaves Review of Intellectual Property and Growth, HMSO: Intellectual Property Office” 
2011; A. Dnes, Should the UK Move to a Fair-Use Copyright Exception?, “The International Review 
of Intellectual Property and Competition Law” 2013; J. Griffiths, Unsticking the centre-piece – the 
liberation of European copyright law?, “Journal of Intellectual Property, Information Technology 
and Electronic Commerce Law” 2010, vol. 87; J. Piotraut, Limitations and Exceptions: Towards a 
European “Fair Use” Doctrine in: “Common Principles of European Intellectual Property Law” (ed. 
by Ansgar Ohly) 2012;  S. Monseau, Copyright and the Digital Economy: Is it Necessary to Adopt 
Fair Use?. 
One of the most important commentators dealing with the necessity to adapt an open-ended rule 
in European copyright law – Martin Senftleben (The International Three-Step Test. A Model 
Provision for EC Fair Use Legislation, Overprotection and protection overlaps in intellectual property 
law – the need for horizontal fair use defences) avoids referring to the transplant of the U.S. fair 
use clause since he perceives the possibility od adapting the three-step test as a open-ended 
clause. 
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The term “legal transplant” was devised by Alan Watson4  to describe the moving 

of a rule or a system of law from one country to another. Legal transplant is then a rule or 

a body of law that was copied from another country, rather than developed by the local 

community. According to scholars, law develops mainly by borrowing. As E. M. Wise points 

out, only few codes are original in the sense that they have been made originally for the 

territory where they operate without a great dependence on foreign law5.  Such state of 

things is not particularly surprising considering the fact that borrowing appears in all 

spheres of social life in order to spur cultural development6.   

Even though borrowings are ubiquitous7 natural phenomenons, there is an 

everlasting disagreement among scholars on transplant feasibility in general. One group of 

researchers claims that legal transplants are feasible since law exists apart from political, 

social, and cultural institutions (‘transferists’, ‘optimists’)8, while another group of scholars 

argues that since rules are culture-specific, they cannot be copied to another systems 

(‘culturalists’, ‘pesimists’)9. Between these two extremes there are intermediate positions 

according to which the feasibility of a legal transplant depends on specific circumstances of 

particular cases10. According to variety of empirical evidence11, neither optimists nor 

sceptics are right and thus the intermediate position seems to be the correct one. 

3. What is transposed in the process of transplantation? 

                                                                                                                                                                    
For the widest reference to the problem of the nature of a legal transplant see: J. Hughes, Fair Use 
and its Politics – At Home and Abroad in: “Copyright Law in the Age of Exceptions and Limitations” 
(ed. By Ruth Okediji), Forthcoming 2015, pages 35-37. 

 
 
4
 A. Watson, Legal Transplants: An Approach to Comparative Law, Edinburgh, 1974. 

5
 E. Wise, The Transplant of Legal Patterns, „The American Journal of Comparative Law” Vol. 38 
(1990), pp. 1-22, p. 5. 

6
 A. Watson, Legal Transplants: An Approach to Comparative Law, Edinburgh 1974, p. 22; E. Wise, 
The Transplant of Legal Patterns, p. 5, 16. 

7
 „Economic development, democratization and globalization have today so sharply increased the 
number of legal transplants that at least in developing countries, most major legislation now has a 
foreign component” J. Miller, A Typology of Legal Transplants: Using Sociology, Legal History and 
Argentine Examples to Explain the Transplant Process, “The American Journal of Comparative Law, 
vol. 51, no. 4, 2003, pp. 839-885, p. 839. 

8
 This position is represented e.g. By A. Watson who claims that there is no necessary correlation 
between social, cultural or political circumstances and law. 

9
 E.g. P. Legrand, The impossibility of legal transplants, “Maastricht Journal of European and 
Comparative Law”, 1997. 

10
 O. Kahn-Freud, On Uses and Misuses of Comparative Law, „Modern Law Review” 1974. 

11
 History knows both successful and unsuccessful legal transplants. 

https://en.wikipedia.org/wiki/Comparative_Law
https://en.wikipedia.org/wiki/Edinburgh
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What is particularly important and valuable, the intermediate positions draw 

attention to the specific circumstances particular cases. As long as it is not specified what is 

the exact form and goal of a legal transplant, it is virtually impossible to assess whether the 

transplant will be feasible and successful or not. There is no strict formula saying how a 

legal transplant surgery should be carried out. Recipient countries can decide on their own 

how foreign solutions may help them to achieve their goals and how exactly they want to 

make use of foreign norms. Therefore, first of all, recipient country needs to state what is 

to be achieved through the legal transplant (What is the goal of the legal transplant?). The 

answer to this question determines specific means that should be undertaken to achieve 

this goal (What exactly is transposed during the transplantation?). 

According to the already mentioned Watson’s definition, legal transplantation is a 

process of copying a legal rule from one country to another. Traditionally, legal theory 

distinguishes legal rules from provisions. Legal provision is a plain, not interpreted text of a 

statue or another source of law; legal rules are built on legal provisions. In other words: 

legal rules are legal provisions after the process of interpretation. This distinction invokes a 

question whether Watson wanted to limit the term “legal transplant” only to 

transplantation of rules or he had in mind also the movement of provisions. Considering 

the fact that Watson argues that legal transplants can take different forms12, we can 

suppose that his intention was not to exclude copying of provisions from the scope of the 

term “legal transplant”. This flexible approach to the term “legal transplant” is visible also 

in other publications e.g. E. Wiese points out that “What is borrowed may be terminology 

rather than substance, semantics rather than specific rules”13. 

Having in mind those remarks we turn to the main questions: What is the subject 

of a legal transplant and what exactly is transposed during the transplantation. 

3.1. Provisions versus rules   

There are three elements that hypothetically may be subject to a legal transplant: 

provisions (“terminology”, plain text, literal understanding), rules (provisions + 

interpretations, “substance”), and jurisprudence. Depending on the goal that a particular 

                                                           
12

 A. Watson, Legal Transplants: An Approach…, p. 30. 
13

 E. Wise, The Transplant of Legal Patterns, p. 6. 



146 

recipient country wants to achieve, a country may be willing to try to transpose from one 

to three of these components. It can be explained on the example of the U.S. fair use 

clause.  

Imagine two countries – X and Y – each of them wants to conduct a legal transplant 

of the U.S. fair use clause. Country X’s priority is to have a flexible, adaptable, and 

responsive clause that allows the country to keep up with technological and social changes. 

Country X neither wants to base its interpretations of the newly introduced fair use clause 

on American experiences in interpretation, nor wants to depend on U.S. judiciary and 

follow American precedents. Country X’s sole goal is to have in the statue the same 

provision (the same framework), not to achieve exactly the same legal situation as in the 

U.S. On the contrary, country Y may have different priorities. It may want to copy 

everything (provision, rule, jurisprudence) in order to achieve exactly the same legal 

situation as in the U.S. because it believes that the U.S. legal environment spurs 

innovations and wants to create the same ecosystem. Since each country may have its own 

goal in transplantation and its own way of making it, it is highly inappropriate to assess the 

feasibility and success of a legal transplant apart from a particular case and intentions of 

the legislator14.  

3.2. Transposition of jurisprudence 

Even though the above-mentioned classification may seem convincing, it seems 

that in practice the only things that actually can be subject to (successful) transplantations 

are provisions (plain text).  

As for the jurisprudence, the concept of following foreign decisions raises serious 

concerns about the autonomy and independence of judges – a vital element of every 

democratic country15. It is not possible to agree on a situation in which a jurisprudence of a 

certain country depends from a jurisprudence of another country. Of course, if the fair use 

                                                           
14

 More about motivations to make a legal transplant in: J. M. Miller, A Typology of Legal 
Transplants… In this article Miller creates a typology of factors that can motivate a transplant: a) 
the Cost-Saving Transplants; b) the Externally-Dictated Transplants; c) the Entrepreneurial 
Transplants; d) the Legitimacy-Generating Transplants. 

15
 However, some commentators have proposed the transplantation of both U.S. fair use provision 
and case law for their own jurisdiction (e.g. Australia). See R. Burrell, Submission to ALRC Inquiry 
into Copyright and the Digital Economy, Submission in response to Issues Paper No 42, 14 
December 201, p. 62. 
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clause were transferred to Poland or to European Union, it would be impossible to wholly 

ignore the existence of many-years case law of the country of origin. However, making 

observations of foreign solutions and getting inspired by them significantly varies from 

being bound by foreign jurisprudence.  

3.3. Impossibility of transferring rules  

The impossibility of transferring rules (provisions + interpretations) is less obvious. 

In the following subsections I present several arguments against this concept.  

3.3.1. Inevitable interpretations 

First and foremost, in order to transplant interpretations, they must be established 

in the first place. Finding the exact meaning of provisions is highly complicated even with 

regard to own law, let alone to foreign. Even if it were be possible to establish what is the 

valid (binding, current) rule, it would be very hard to copy that rule without making own 

interpretations (based on own, national experiences) of the provision at the same time. It 

appears16 that making own interpretations while having any contact with a legal text is 

inevitable so it will be never possible to transfer exactly the same rule as it operates in the 

country of origin. Making legal transplant is a dynamic, creative thinking process, far from a 

simple duplication. 

3.3.2. Process of translation
17

  

Translating legal rules is a highly complicated operation that cannot be seen as a 

mechanical process of simple copying18. Even despite the best intentions and effort of 

translators, the meaning that Americans assign to the words may be hard to capture for 

other nationalities. Even if we assume that other nations are able to perfectly understand 

the assigned meaning, there is yet another obstacle: the imperfection of the language. It 

may happen that the language of the receiving country does not have adequate words to 

correctly describe the meaning of a norm. The drafting process of the Berne Convention 
                                                           
16

 Some scholars argue that in case of an unambiguous provision we do not make an interpretation 
while reading the provision since its meaning is clear and does not require any thinking process. 
Even if it was true, the U.S. fair use clause is a vague and flexible provision that extorts 
interpretations. 

17
 Of course, this remark applies only to non English-speaking countries. 

18
 Every translation is an interpretation. See: J. Agassi, A Philosopher’s Apprentice: In Karl Popper’s 
Workshop, Rodopi, Amsterdam 1993, p. 186. 
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provides a good illustration of this problem. The three-step test is based on the UK 

proposal (submitted in English), which was later translated into French (official language) 

and then retranslated into English version of the Convention. As noticed by Ch. Geiger, D. 

Gervais and M. Senftleben19, “The Stockholm report notes the difficulty of translating the 

phrase “does not unreasonably prejudice” in French. They opted for >ne cause pas un 

prejudice injustifié< which changes the meaning slightly because it seems to affirm that 

some degree of prejudice is justified. Put differently, the English (original) version imposes 

a test of >reasonableness< while the French (official) text (which, however, must guide the 

interpreter in case of discrepancy) imposes a test of >justification<. This potentially 

matters a great deal: reasonableness could be interpreted quantitatively and imply that 

compensation can reduce the prejudice to a reasonable level, while justification seems to 

require a valid normative grounding, something closer to a qualitative test based on the 

policies underlying the adoption of an E&L”. The drafters were not able to find words that 

will assign the same meaning to the provision. In such cases, despite the best abilities and 

intentions, assigning the same meaning is impossible. As a result, it is highly difficult to 

transfer the rule when the process of translation is involved. 

3.3.3. Background knowledge 

It also must be pointed out that the ability to assign the meaning to the provision 

(inferring the rule) depends on the background knowledge. Lay persons (addressees of the 

law) should not be required to have enough background knowledge about the U.S. 

copyright law in order to correctly understand and apply the transplanted rule.  In face of 

the postulate of comprehensibility of law, transplanting rules seems to be highly 

undesirable.  

In the light of aforesaid, the only acceptable form of legal transplantation appears 

to be the transplantation of provisions. 

 

 

                                                           
19

 Ch. Geiger, D. Gervais and M. Senftleben, The Three-Step Test Revisited: How to Use the Test’s 
Flexibility in National Copyright Law, “American University International Law Review”, Vol. 29, No. 
3 (2014), pp. 581-626, p. 584. 
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3.4. Israeli example 

A meaningful empirical example showing that legal transplants of rules are 

undesirable and proving that the development of national jurisprudence of a foreign 

provision leads to better results than following foreign decisions comes from Israel20. To 

make the long story short: firstly, Israeli judges were making remarks inspired by and 

rooted in the U.S. fair use clause while applying Israeli fair dealing clause. However, the 

judges were applying the U.S. decisions only selectively, relying on a partial and out-dated 

version of American fair use clause21 (M. Birnhack calls it “judicial snapshots”) what 

resulted in highly incoherent and unstable doctrine and deprived Israeli copyright law of 

legal certainty. The situation changed in 2007 when Israel became the first common law 

country that shifted from fair dealing to fair use by introducing a provision that almost 

literally resembles the U.S. fair use clause – in other words, Israel made an explicit legal 

transplant. Thanks to this fact, Israel ceased to apply selectively some of the U.S. fair use 

decisions and started the process of developing its own doctrine of fairness. The Israeli 

willingness to develop its own doctrine instead of copying U.S. interpretations is clearly 

visible in the fact that Israel added to the fair use clause a supplementary subsection (Art. 

19, c): „The Minister may make regulations prescribing conditions under which a use shall 

be deemed a fair use“. 

 

Section 107 of U.S. Copyright Act Art. 19 of Israeli Copyright Act 

Notwithstanding the provisions of sections 

106 and 106A, the fair use of a copyrighted 

work, including such use by reproduction in 

copies or phonorecords or by any other 

means specified by that section, for 

purposes such as criticism, comment, news 

reporting, teaching (including multiple 

(a) Fair use of a work is permitted for 

purposes such as: private study, research, 

criticism, review, journalistic reporting, 

quotation, or instruction and examination 

by an educational institution. 

(b) In determining whether a use made of a 

work is fair within the meaning of this 

                                                           
20

 See: M. Birnhack, Judicial snapshots and fair use theory, “Queen Mary Journal of Intellectual 
Property” 2015, issue 3. 

21
 As it was mentioned above: it is virtually impossible to keep up with foreign interpretations. 
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copies for classroom use), scholarship, or 

research, is not an infringement of 

copyright. In determining whether the use 

made of a work in any particular case is a 

fair use the factors to be considered shall 

include— 

(1) the purpose and character of the use, 

including whether such use is of a 

commercial nature or is for nonprofit 

educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the 

portion used in relation to the copyrighted 

work as a whole; and 

(4) the effect of the use upon the potential 

market for or value of the copyrighted 

work. 

The fact that a work is unpublished shall not 

itself bar a finding of fair use if such finding 

is made upon consideration of all the above 

factors. 

section the factors to be considered shall 

include, inter alia, all of the following: 

1. The purpose and character of the 

use;  

2. The character of the work used;  

3. The scope of the use, quantitatively 

and qualitatively, in relation to the 

work as a whole; 

4. The impact of the use on the value 

of the work and its potential 

market. 

(c) The Minister may make regulations 

prescribing conditions under which a use 

shall be deemed a fair use. 

  

As it follows from this chapter, it is virtually impossible to transfer (fully, correctly) 

anything more than just a plain text - a framework; it is impossible to fully transfer a rule, 

but it is possible to transfer a provision22. Attempts to transfer anything more that just a 

                                                           
22

 When only a provision, but not the rule, is transplanted to another country, then it is likely that 
the interpretations of the provision will differ from each other. In such case, the term „fair use” 
would mean different things in different countries even though the wording of those provisions 
would be the same. This point was made by: A. Rosett, Unification, Harmonisation, Restatement, 
Codification, and Reform in International Commercial Law, „American Journal of Comparative Law” 
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framework may end up with a great degree of uncertainty and unambiguity. Uncertainty 

and unambiguity that could be caused by transplanting rules would be far bigger than 

uncertainty resulting from transplantation of a sole provision and building the doctrine 

from scratch. Firstly, building a doctrine is far more natural and foreseeable than constant 

observations of a foreign case law. Secondly, building a doctrine of a fair use clause in most 

of the countries does not have to be done from scratch23. 

This conclusion provokes a following question: why many papers on the possibility 

of transferring the U.S. fair use clause claim that this provision would be hard to 

transplant? These papers usually argue, that the fair use clause would be difficult to 

transplant since it is “foreign”, “extraneous”, “American” or “rooted in a different 

culture”24. Such warnings seem to suggest that most of the papers for some reason assume 

that the receiving countries would like to transplant rules, not provisions, what for sure – 

taking under consideration the variety of motives – will not be true in every single case, as 

it appears not to be true in case of Israel25.  

                                                                                                                                                                    
1992, vol. 40, p. 683 and 688 and S. Halpern, P. Johnson, Harmonising Copyright Law and Dealing 
with Dissonance. A Framework for Convergence of US and EU Law, E. Elgar 2014, p. 15. According 
to the latters, transplantation of the U.S. fair use clause, without the relevant case law, would not 
result in having a copy of a U.S. fair use but in having just a (different) „flexible exception” that 
should not be named „fair use” in order to prevent misleading (see p. 147). 

23
 For two main reasons. Firstly, the receiving countries have their own many-years doctrine of 
permitted uses that may be used to interpret the new exception. Secondly, U.S. fair use factors 
partially overlap with the steps of the three-step test and therefore the interpretation of a new fair 
use clause may be partially supported by already existing interpretation of the three-step test. 

24
 The argument against the legal transplant saying that the U.S. fair use is rooted in different 
culture and therefore very hard to transpose is widespread among many publications. Almost 
every paper that treats on the possibility of introduction of the fair use clause stress that there is a 
basic, historical difference between the U.S. copyright law (freedom is the rule, rights are 
exceptions) and other laws, mostly European civil law (rights are the rule, freedom is exception).  
What is remarkable, in the modern, cosmopolite world, the historical differences in social attitudes 
towards copyright law are shrinking with every decade and therefore should not be overestimated. 
As accurately pointed by S. Halpern, P. Johnson: „Even were the US system exclusively instrumental 
in origin and the civil law eclusively author-centric, these different starting points do not, over time 
and in response to exogenous, technological exigencies, result in inherently incompatile systems. 
(…) This is, the old labels defining a regime are neither helpful nor appropriate in considering 
copyright in the modern world.” (Harmonising Copyright Law and Dealing with Dissonance…, p. 
141). 

25
 If the country’s intention would be (even though it is basically impossible) to copy rules, not 
provisions, there are many different problems that should be taken under consideration. They can 
be grouped under three sections: language, culture and history issues. More: P. Geller, Legal 
Transplants in International Copyright: Some Problems of Method, „UCLA Pacific Basin Law 
Journal”, 1995, vol. 13(1), p. 209. What is it be mentioned, sometimes countries where national 
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4. Are legal transplants within copyright law special? 

The conclusion that a legal transplant of the fair use clause is possible without an 

indispensable fear of having a burden of foreign interpretations and case law may seem to 

be surprising and too far reaching. The surprise probably comes from the fact that the 

copyright law is traditionally associated with culture – copyright law both shapes the 

culture and is an outcome of the (legal) culture. Therefore, the above made conclusion, at 

least at the first glance, raises serious doubts whether it is really possible that the copyright 

provision may be cut out of its cultural context and be transferred. The question that 

should be answered is then: do the legal transplants within the copyright law, because of 

their strong connection to the culture, differ from legal transplants in other branches of 

law? 

First of all it is to say that legal transplants are typical for copyright law. The most 

prominent example is the Berne Convention of 1886 that has bound more than one 

hundred countries and became the most relevant instrument for transplanting copyright 

worldwide26. Another great example of an existence of legal transplants within copyright 

law is the three-step test that is regulated in international copyright law (e.g. Berne 

Convention, TRIPS, WIPO Treaties), European law (e.g. InfoSoc Directive) and in national 

laws of many countries. Even though the literal wordings of the three-step tests worldwide 

are the same or almost the same (provision), the three-step test has a few different 

meanings (there are few different rules). Depending on the goals of legislator, the three-

step test plays following roles: both negative and positive27, only negative28 or only 

positive29 . The fact that the three-step tests in all of those jurisdictions and systems come 

                                                                                                                                                                    
authority remains weak, in case of legal transplant, will not dare vary from the course of the 
original model even though they do not „want” to follow the country of origin. More: J. Miller, A 
Typology of Legal Transplants…, p. 869. 

26
 See: P. Geller, Legal Transplants in International Copyright…, p. 200. 

27
 For example: the Berne Convention, German law (case I ZR 255/00, see: C. Geiger, D.J. Gervais, M. 
Senftlebem, The three-step-test revisited..., p. 37; M. Kleinemenke, Fair Use im deutschen und 
europäischen Urheberrecht?, 2013, p. 79.), Spanish law (case N. 172/2012 (Google Books), see: R. 
Xalabarder, Spanish Supreme Court Rules in Favour of Google Search Engine... and a Flexible 
Reading of Copyright Statues?, “Journal of Intellectual Property, Information Technology and 
Electronic Commerce Law” 2012, vol. 3 ,162). 

28
 For example: the InfoSoc Directive, Polish law. 

29
 The solely positive role of the three-step test may be assigned to the new exception enacted in 
2011 in South Korea that creates a combination of the U.S. and European models. The three-step 
test has been placed within the fair use clause what makes it a part of an instrument that is used 
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from the same source – the Berne Convention – did not prevent the legislators from filling 

this provision with their own meaning30. 

Secondly, copyright law is not special when it is about being bound to the culture 

and therefore it should not be treated as special31. Copyright law is not legal transplant-

proof more than other branches of law. Every branch of law has a strong basis in local 

environment – culture, society, and economy. To give a few examples: employment law, 

abortion law, divorce law, privacy law, or criminal law – all of them are rooted in local 

culture not less than copyright law.  

Thirdly, it should be noticed that the fair use clause has already been transplanted 

to a few countries whose culture is considerably different than American, namely: Sri 

Lanka, Israel, Philippines, and South Korea. Furthermore, there are a few more countries, 

which are considering a shift towards the U.S. fair use clause, namely: Australia and 

Ireland. These countries are different from both U.S. and Asian countries that have already 

transplanted the fair use. The worldwide usage of the U.S. fair use clause may serve as an 

indirect proof for the statement that it is possible to cut out a copyright provision and 

transport it to another cultural environment.  

5. When is a legal transplant successful?
32

  

Even though the general answer to this question is short and concise, this problem 

deserves a separate subchapter. The reason for this lies in the fact that although the 

feasibility of making a successful legal transplant of the U.S. fair use clause is widely 

discussed, the question of when exactly is the legal transplant successful is asked very 

rarely. Such situation is abnormal and illogical since it is obviously impossible to assess the 

                                                                                                                                                                    
to make the exceptions and limitations more flexible (enabling, positive role), not to impose 
additional obstacle (negative role). 

30
 More about the three-step test see: J. Zygmunt, Where is the three-step test heading for?, Zeszyty 
Naukowe Uniwersytetu Jagiellooskiego, Prace z Prawa Własności Intelektualnej, z. 1 (131), 2016. 

31
 Same: S. Halpern, P. Johnson, Harmonising Copyright Law and Dealing with Dissonance…, p. 21. 

32
 Even though the idea of transplanting a flexible provision such as the U.S. fair use clause raises 
serious concerns as to reducing the legal certainty, this matter will not be a subject to this 
dissertation. This essay focuses solely on achieving goals of the U.S. fair use clause, mostly on 
providing additional flexibility and breathing space, without considering other values of copyright 
law such as legal certainty. Therefore the success or failure of a legal transplant will be considered 
only as to regard of achieving goals of the fair use clause, without doing research on the effect of 
the clause for the whole system of copyright law. 
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possibility of making a successful legal transplant without defining the “success” in the first 

place. 

There is no agreement among scholars about the definition of ‘success’ and the 

conditions that a legal transplant must fulfil in order to be ‘successful’33. Some scholars 

argue that success means “the use of the imported rule in the same way that it is used in 

the home country, subject to adaptations to local conditions”34. This definition appears to 

be too narrow and too much bound to the idea of transplanting rules, not provisions. It 

does not necessarily must be the goal of receiving country to use the transplanted norm in 

the same way it was used35 in the country of origin. Taking under consideration the fact 

that the goals and motivations of receiving countries may vary, the best definition of the 

‘success’ should include them all. In such state of things, the best definition of ‘a successful 

legal transplant’ appears to be ‘a transplant that achieves the goals of its drafter’. 

Accordingly, the failure occurs when the copied body of law leads to unintended 

consequences or is ignored by the relevant actors in the host country36. 

6. Legal transplant of the U.S. fair use clause – a surgery that cannot go wrong? 

There are three main reasons that make the U.S. fair use clause particularly 

transportable and resistible to rejections. These are: openness and vagueness of this 

provision, its similarity to the three-step test of the Berne Convention, and the fact that the 

U.S. fair use clause is targeted on the future. They will be discussed in the following 

subsections.  

6.1. Openness and vagueness of the provision 

                                                           
33

 H. Kanda, C. Milhaupt, Re-examining Legal Transplants: The Director’s Fiduciary Duty in Japanese 
Corporate Law, “American Journal of Comparative Law”, Vol. 51, 2003, p. 887. 

34
 Ibidem, p. 890. 

35
 Also the term „used in the same way” should be defined – does it mean that the rules are applied 
in the same way or leading to the same outcomes? 

36
 Similarly e.g. M. Cohn, Legal Transplant Chronicles: The Evolution of Unreasonableness and 
Proportionality Review of the Administration in the United Kingdom, „The American Journal of 
Comparative Law”, vol. 58, no. 3, Summer 2010, pp. 583-629, p. 592: “…success could be assessed 
against the degree of reception as intended by the implanter”. 
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The U.S. fair use clause37 is highly transportable due to its openness and vagueness. 

The U.S. fair use clause is a general template that is free from the specifics of a particular 

society or culture what makes it easy to adapt even in very different environments.  

A successful legal transplant of a general and vague provision is much more likely 

than a transplant of an explicit provision, what can be shown on an example of two 

factious, illustrative provisions: “a great wrongdoing to the natural environment is 

punishable by imprisonment” and “littering is punishable by imprisonment”. The latter in 

most of the societies may be seen as too strict (many of us could say that the punishment 

is too severe for such an act) and therefore impossible to transport, while the first 

provision is open and vague enough to be copied. Even if in the country of origin littering 

falls within the scope of  “a great wrongdoing”, it does not necessarily mean that the 

receiving country must understand “a great wrongdoing” in the same way; the receiving 

country may define a “great wrongdoing” as for example a radioactive contamination. The 

same freedom provides the U.S. fair use clause. Its open and general factors leave enough 

breathing space to the countries what makes the norm particularly suited for being 

borrowed and implemented in other societies, even those with very different social and 

cultural conditions. 

6.2. Similarity to the three-step test of the Berne Convention 

The U.S. fair use doctrine and the Berne three-step test are similar, generalized 

tests for exceptions. Table below illustrates how factors of the Berne Convention share 

common values with the fairness factors of the U.S. fair use clause. 

U.S. fair use clause fairness factors Factors of the Berne three-step whose 

interpretation may overlap with 

interpretation of the fair use fairness 

factors 

In determining whether the use made of a 

work in any particular case is a fair use the 

It shall be a matter for legislation in the 

countries of the Union to permit the 

                                                           
37

 The following remarks would also apply to every other jurisdiction where the fair use clause is 
regulated. This chapter treats on the U.S. fair use clause since the U.S. provision was the original 
one. 
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factors to be considered shall include— reproduction of such works in certain special 

cases, provided that  

(1) the purpose and character of the use, 

including whether such use is of a commercial 

nature or is for nonprofit educational 

purposes; 

reproduction does not conflict with a normal 

exploitation of the work  

(2) the nature of the copyrighted work; reproduction does not conflict with a normal 

exploitation of the work 

(3) the amount and substantiality of the 

portion used in relation to the copyrighted 

work as a whole; and 

 

reproduction does not conflict with a normal 

exploitation of the work 

reproduction does not unreasonably 

prejudice the legitimate interests of the 

author 

(4) the effect of the use upon the potential 

market for or value of the copyrighted work. 

 

reproduction does not conflict with a normal 

exploitation of the work;  

reproduction does not unreasonably 

prejudice the legitimate interests of the 

author 

Open-ended norm, set of abstract criteria Open-ended norm, set of abstract criteria 

 

As indicated in the table above, interpretations of fairness factors of the U.S. fair 

use clause may partially overlap with understanding of factors of the three-step test of the 

Berne Convention38. Therefore, the legal transplant of the U.S. fair use clause to the law of 

a Berne Union Member is not a process of copying a completely foreign and unfamiliar tool 

                                                           
38

 See more: J. Hughes, Fair Use and its Politics – At Home and Abroad in: “Copyright Law in the Age 
of Exceptions and Limitations” (ed. By Ruth Okediji), Forthcoming 2015, p. 36. 
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what may serve as an important argument supporting transplantation39. What is more, 

some commentators argue that these similarities might provide „an impetus towards a 

generalized fair-use type approach“ in national law exceptions40. 

6.3. Target on the future  

The main reason for which the U.S. fair use clause41 is particularly transportable 

and its transplant practically “cannot go wrong” lies in the fact that this provision is 

targeted on the future. Fair use clause is a mechanism for establishing specific exceptions 

and limitations that allow copyright material to be used in new, unforeseen ways. Fair use 

clause is then a tool dealing with unexpected, undefined forms of use. If the legislator 

foresaw (on time) these new ways of using copyright material, he would regulate them 

within the exhausted catalogue of narrowly defined exception. Obviously, not every new 

form of using works may be foreseen, so if the legislator wants the law to stay up to date 

and not become obsolete, there is a need of having an emergency, open-ended, and 

responsive clause like the U.S. fair use. 

As it has been already explained in this paper, the legal transplant is successful 

when it meets two conditions: achieves the goals of legislator and is not ignored by the 

relevant actors in the host country. Being targeted on the future makes it virtually 

impossible for the fair use clause to be subject to the above-described “successfulness” 

test. 

6.3.1. Achieving the goals of the legislator 

At the moment of enacting this provision in a host country, it is not clear to what 

forms of using copyrighted materials it will be applicable. Therefore, it is impossible to say 

whether the fair use clause is being used in the way the legislator wanted it to be used 

since the legislator did not even know at the moment of introducing the fair use clause in 

                                                           
39

 See more e.g. D. Berkowitz, K. Pistor, and J-F Richard ,The Transplant Effect, “American Journal of 
Comparative Law”, 2003, vol. 51, pp. 163-203, p. 180: “Another indicator that a transplant is 
receptive to formal legal order is that it has familiarity with the legal system that is uses as a model 
for legal borrowing”. 

40
 S. Perlmutter, Convergence and the Future of Copyright, „Columbia Journal of Law & Arts”, vol. 24, 
p. 173. See also: J. Hughes, Fair Use and its Politics…, p. 30. 

41
 These remarks could be applied to every other fair use clause. The U.S. fair use clause is subject to 
those deliberations since it is the „original” one. 
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what circumstances it will be applicable. The only thing that may be verified is whether the 

fair use clause helps to achieve the general goals for which it has been introduced, namely 

whether it adds flexibility to the law and makes the copyright law capable of keeping up 

with development of art and technology. It appears that the very fact of introduction the 

fair use clause increases the flexibility of copyright law42; at least it can never decrease it. 

From this point of view, the legal transplant of the fair use clause is sentenced to the 

victory. 

6.3.2. Being used/ignored by the relevant actors in the receiving country 

Gauging whether the relevant actors in the receiving country have ignored the fair 

use clause is more problematic. This factor draws attention to an important issue, namely: 

legal transplant is not only an action carried out by legislator; it is a process that involves 

various actors, in particular it must be accompanied by a change of judicial attitudes43. 

Without it, the legal transplant will not be able to wholly achieve its goals. 

Coming back to the main point: the extent of use of the fair use clause depends 

mostly on the state of art and technology – if there is no new form of using copyrighted 

material, there is no need to apply the fair use clause what certainly does not mean that 

the legal transplant failed. Scholars dealing with the topic of legal transplants agree that a 

transposed provision does not have to be applied immediately after the transplantation in 

order to claim that the legal transplant was successful. The provision may simply stay in the 

statue “waiting” for circumstances in which it can be applied. So it happened in Japan after 

the transplantation of the director’s fiduciary duty from the U.S. corporate law. The 

provision was dormant for almost forty years after it was transplanted and then became a 

core element of Japanese corporate law44. Measuring the success or failure of a legal 

                                                           
42

 As it gives a potential to create additional exceptions. 
43

 E.g. M. Brenncke, Is „fair use” an option for U.K. copyright legislation?, „Beitrage zum 
Transnationalen Wirtschaftsrecht”, November 2007, vol. 7, p. 16. 

44
 See: H. Kanda, C. Milhaupt, Re-examining Legal Transplants: The Director’s Fiduciary Duty in 
Japanese Corporate Law, „The American Journal of Comparative Law”, vol. 51, no. 4, Autumn 
2003, p. 887-901 s. 897. 
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transplant may take decades of observations45. Therefore, legal transplant should be 

treated as a long-term process, not as a single event46.  

However, there is a great risk of a logical dead end in reasoning when deciding on 

the period of time in which the legal transplant should be observed. At some point it is 

hard to tell whether the observations should be continued since appropriate circumstances 

to use the provision have not yet appeared47, or it is a high time to argue that the fair use 

clause was rejected. This raises the final question of this essay: is the rejection of the fair 

use clause even possible?  

6.3.3. Impossibility of rejection? 

It can be argued that legal transplant of the U.S. fair use clause cannot be 

completely rejected. It is visible at the first glance that there is considerably more 

breathing space and flexibility with than without the fair use clause so the success is 

achieved simultaneously with the introduction of this provision. However, the matter of 

failure and success seems to be far more complicated than a binary choice between 

rejection and assimilation – the success and failure definitely come in different forms and 

degrees48. As pointed out above, one could attempt to forever argue that the fact that the 

newly introduced fair use clause is not used means that there is no real need of applying it. 

Even if we could find a perfect academic case in which it would be more than obvious that 

the fair use clause should be applied, there comes back the question of a relevant period 

after which the success of a transplant can be assessed… And so we come back to the 

impossibility of claiming a failure and the circle is closed. Therefore, it seems that a legal 

transplant of the fair use clause can never be described as completely useless and rejected.  

7. Conclusion  

                                                           
45

 E.g. D. Berkowitz, K. Pistor, and J-F Richard in The Transplant Effect argue that: „Ten years may be 
too short for a final assessment of the effectiveness of legal reforms. It obviously takes time for the 
law to gain more than a book-life and to influence household and firm-level decision making, for 
lawyers to be trained in the new rules, and for cases to be brought to court for clarification and 
interpretation”. 

46
 M. Cohn, Legal Transplant Chronicles: The Evolution of Unreasonableness and Proportionality 
Review…, p. 583. 

47
 In other words: if the judges are not using the fair use clause, apparently there was no need to 
apply it. 

48
 M. Cohn, Legal Transplant Chronicles: The Evolution of Unreasonableness and Proportionality 
Review…, p. 592. 
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The very goal of writing this essay was to show that even though dozens of 

publications alert that the U.S. fair use clause cannot be transplanted since it is “foreign”, 

“extraneous”, “American”, and “rooted in a different culture”, such a sceptical attitude is 

exaggerated and comes from the fact that researchers do not pay attention to basic 

questions underlying the issue of legal transplants.   

This essay highlights that countries may choose between transplantation of 

provision and an attempt to transplant rules depending on the goal they want to achieve. 

The theory of legal transplants teaches us that the only way of assessing whether a legal 

transplant is feasible and may be successful is establishing what exactly is the goal of the 

receiving country and what means is the country intending to use in order to transplant 

the provision/rule. The assessment of feasibility of a legal transplant can never be done 

without stating those facts in the first place and yet the vast majority of publications ignore 

this fact. 

It seems that the most safe and desirable form of making a legal transplant of the 

U.S. fair use clause is a transplantation of a sole provision (a plain text, a framework) 

without attempting to copy the rule what would require transferring American 

interpretations or jurisprudence. It appears to be virtually impossible to correctly transfer 

the exact interpretation (rule) for a few reasons: firstly, one cannot perfectly copy 

interpretations without making own interpretations – every contact with a legal text is 

followed by a thinking process that may influence the original interpretations; secondly, 

because of the urgency to translate the fair use clause into a mother tongue, taking under 

account the imperfection of languages, it will never be possible to copy the exact 

understanding of the norm; thirdly, transferring interpretations and case law raises 

concerns about the independence of judges; and finally – legislator cannot expect citizens 

to learn about foreign law in order to apply it a correctly (postulate of comprehensibility of 

law).  

After deciding what is the goal of the receiving country, there is a need to define 

what will be treated as a success of a legal transplant. Generally, it may be said that a legal 

transplant is successful when it achieves the goals of legislator and is not ignored by 

relevant actors. According to this definition, a legal transplant of the U.S. fair use clause 

appears to be rejection-proof.  
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The U.S. fair use clause is particularly transportable for at least three reasons. 

Firstly, because of vagueness and openness of this clause and the fact that it is free from 

the specifics of a particular society or culture, what makes it easy to adapt even in very 

different environments. Moreover, the U.S. fair use clause shares common roots and 

values with the three-step of the Berne Convention what makes the clause more familiar 

and natural to adapt. Last but not least, the fact that the U.S. fair use clause is targeted on 

the future makes the legal transplant basically sentenced to a success since the very fact 

that the fair use clause has been transplanted increases the flexibility of law in the 

receiving country what itself counts as an advantage to the national law.  

 All these remarks make it legitimate to assume that the devil is not so black as he is 

painted. As follows from this essay, a legal transplant of the U.S. fair use clause does not 

necessarily much differ from other, “classical” reforms within the copyright law. A properly 

deliberated and planned legal transplant of the U.S. fair use clause may bring great 

advantages to national laws without an unpredictable depending on a external, foreign 

system; when designed and carried out carefully, it cannot go wrong. 

*** 

Legal Transplant of the U.S. Fair Use Clause – a Surgery that Cannot Go Wrong? 

Some remarks on using the theory of legal transplants 

Summary: This paper aims to contribute to the debate over the need to introduce a flexible provision 

to the Polish and European copyright law. In this context, the legal transplant of the American fair 

use clause to Polish and European copyright is often pictured as a desirable way to add flexibility to 

continental regulations. According to scholars, the fair use clause could either replace the already 

existing exceptions and limitations or function as an additional clause. However, these discussions 

overlook the basic question of “what is the legal transplant?” (is it a transposition of a norm, 

transposition of a provision, or maybe a transposition of jurisprudence?). This article aims to fill the 

gap by providing necessary remarks rooted in legal theory and comparative law, which haven’t been 

applied to copyright law yet, and which are necessary for assessing the success of an eventual legal 

transplant. 
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