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1. Methodology of the comparative studies.  

 

1.1. Introduction.  

 

There are two principles inherent in the very nature of things, recurring in some particular 

embodiments whatever field we explore - the spirit of change and the spirit of conservation. 

There can be nothing real without both. Mere change without conservation is a passage 

from nothing to nothing. Its final integration yields mere transient non-entity. Mere 

conservation without change cannot conserve. For, after all, there is a flux of circumstance, 

and the freshness of being evaporates under mere repetition.1 

 

These words of the famous philosopher and mathematician, Alfred North Whitehead, 

surmount at the very beginning of this work, its aim and character. In today’s world, not 

familiar with the boundaries of a distance and with mitigated access to knowledge, it is very 

important to use all the possibilities to form a new future. The future which is not repelling 

past and present, but the future, which is an amalgamation of both past and present with a 

conspicuous dosage of novelty. All this can also be achieved in legal sciences, through a 

cognizant use of the comparative method, which is introducing past to present and both of 

them to what is waiting ahead. Nothing else than the comparative approach can bring the 

freshness of new solutions into the domestic system with respect to its uniqueness and 

building what is new without disinclination to what is old. 

This was the main reason why the author of this work decided to devote time and effort 

to describe and compare different tinges of Swedish and Polish criminal law systems. In order 

to do this, current work will not only lessen the unknown in both systems in the area of people 

with various mental disorders but will also try to hollow shell of hitherto lack of understanding 

of comparative law and by that also the comparative criminal law. 

Elucidation of what is comparative law, introducing new approaches to its structure 

and presenting its use in criminal law, will be a subject of the first chapter. In the next chapters, 

the author will endeavours to use the proposed model of comparison while juxtaposing 

criminal law systems of Sweden and Poland. Last but one, the author will present general 

                                                           
1 A. N. Whitehead, Science and the modern world, Cambridge. 1932 p. 201. 
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results of a comparison.  Finally, work will propose or oppose legal transplants from the 

Swedish system to Polish. 

 

1.2. From legal comparison to comparative law. 

 Presentation of the methodology used during the comparative process should not be 

belittled and needs to be properly elucidated. The need for a conspicuous description of the 

method is amplified with a very nature of comparative law which is accompanied by many 

arid discussions. This need is further amplified by the fact of the poor presence of the 

comparative method in criminal law. 

  

1.3. Comparative law as a separate branch of law. 

 

First, and probably most problem causing question is whether there is a legal science 

called comparative law or it is just a simple set of instruments used by the specialist from 

different branches of law. Depending on the answer, one will assign the subject with the 

different name. In this work, the author adopts the approach that comparative law should be 

seen through its stages and on each of them it has a different character:  as a mere set of 

instruments, as a sub-branch of law and finally as a separate branch of science. The reasons 

for such will be elucidated in this sub-chapter. 

 The difficulties with the status of the comparative law start with the discussion 

connected with the name of the subject. The name “comparative law” suggests a separate 

branch of law, meanwhile other languages have various versions of the designation. 

In the German language, the term “Rechtvergleichung” is used to name comparative 

law. In translation, it means “comparison of laws”. This term is directly indicating that the 

subject of comparative law is not separate but depends on the law which it analyzes. Another 

term which is used in german language is “komparative Rechtswissenschaft” or 

“Vergleichende Rechtswissenschaft”, which in direct translation means “comparative 

jurisprudence”, indicating a connection with jurisprudence. In the French language term, 

“droit comparé” prevails. In translation, it means neither more nor less - “comparative law”2. 

Apart from those three languages and names which are most frequently given as an example, 

                                                           
2 H.C. Cutteridge, Comparative Law. Cambridge. 1946. p. 1. 
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the author took the liberty of analyzing the terms used in languages which are relevant to this 

work or to the part of the world where Poland, as a country, is situated. If one looks at Polish 

language, comparatist uses two main names, first “prawo prównawcze” which is equivalent 

to the English term “comparative law” and other “komparatystyka prawnicza” which is the 

counterpart of the German term “Rechtvergleichung” with all its consequences. On the other 

hand, such terms as, “prawoznawstwo porównawcze”, which in translation means 

“comparative jurisprudence”, “porównawcza nauka prawa” with the translation “comparative 

law science”, “legislacja porównawcza” in translation “comparative legislature”, 

“legislacyjne prawo porównawcze” with the translation “legislative comparative law” have 

supporters3. Still, those terms cause misunderstanding because they indicate the specific field 

where comparison takes place, not the comparative law as a science or a set of instruments in 

general. 

In Swedish legal literature one can find more than one term used to describe a 

comparative law: “komparativ rättvetenskap” with the translation “comparative 

jurisprudence”, “rättsjämförelse” which in English means “comparison of laws” and another 

one “komparativ rätt” which means “comparative law”4. 

Indicated terms depict terminological chaos which surrounds the subject, its 

understanding, and meaning. 

In this study, author will introduce the approach, according to which, depending on a 

stage of the comparative struggle one can talk about legal comparison as a simple set of 

instruments, one can use the term comparative law, but under the web of defined branch of 

law e.g. “comparative criminal law” and eventually the comparative law as a separate branch 

of the law. 

To start explanation, legal comparison as a set of instruments cognisant to organize 

work of comparatist. The instruments used during that stage are nothing more than a hammer 

and an anvil to a blacksmith, making of comparatist a diligent craftsman. This set of 

instruments is neither rigid nor obligatory, but still, the core construction of this set of 

instruments seems unalterable. At this point, the sole process of comparison, which 

materialises in work with legal texts, books and translation cannot be called a separate branch 

                                                           
3 Tokarczyk M. Komparatystyka prawnicza. Krakow-Lublin. 1997, p. 23. 
4 Bogdan M., Komparative rättskunskap, 2- upplagan.  Stockholm. 2003, p. 17-18. 
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of law. Therefore, arguments presented by H.C. Gutteridge, that “The process of comparing 

the rules of law taken from different systems does not result in the formulation of any 

independent rules for the regulation of human relationship or transactions.”5 cannot be more 

accurate. This stage also corresponds with opinion introduced by E. Orücü, affirming that 

“Comparative law is the technique used by those who call themselves comparative lawyers 

to collect information on the foreign law, present foreign law, contrast findings and make 

comparisons, that is, identify similarities and differences”6. 

Subsequently, two further levels bestow hitherto set of instruments with characteristics 

of sub-branch of specific law and branch of law. The Authors promoting comparative law as 

a separate branch of the law give various reasons for treating comparative law as a separate 

legal science, but after perusal, they are not persuasive. To give an example, M. Bogdan argues 

that “...the fact is that comparative legal research is normally such a degree of difficulty and 

has to deal with so many unique tasks that it independent treatment in the form of, for instance, 

books, and courses is well justified”7. The author states that comparative law is the separate 

branch of law because its process is laborious and arduous, which is not the explanation in 

itself. 

The author of this work seeks to reason that on the second stage of comparison, it 

becomes a constituent of a particular branch of law and accordingly, brings into being, 

together with this law, a subdiscipline, such as, e.g. comparative criminal law. The foremost 

reason for the following conclusion is palpably visible in an outcome of a comparative 

process: presentation of a foreign system, of the differences and similarities between 

juxtaposed laws, and is giving a solid ground for new rules, institutions, which are unfamiliar 

to any of the systems. This outcome presents the possibility of adopting some modified parts 

of foreign law in domestic one. The result of the comparison is novel, which has derived from 

comparative process and without it couldn’t be even a fable. Aforesaid, the culmination of 

legal comparison, can be transplanted into domestic legal systems in the form of an 

amendment, by introducing solutions interleaved with traditions and culture of comparatists 

native law. Field of influence is illimitable, from court’s practice, by being an additional 

                                                           
5 H.C. Cutteridge, Comparative… p.1. 
6 E. Orücü, The enigma of comparative law. Variations on a theme for the Twenty -First century. Leiden/Boston, 

2004. p. 16. 
7 M. Bogdan, Comparative law, Göteborg 1994, p. 25. 
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interpretational tool at existing solutions, to appearing as a stimulus to new discussions in the 

literature of the topic. To sum up, the result of this stage - notion constructed on the base of 

one or systems or merely inspired by them, is not alien to any of the systems and by that has 

a feature of uniqueness. This uniqueness is ample to calling the culmination of legal 

comparison a sub-branch of law, such as, e.g. comparative criminal law. 

Specified explanation elaborates with arguments that comparative law cannot be 

referred to as law due to the fact that it is not the source of rights and obligations8. The 

hardship of Gutteridge's test is mitigated by the answer that effect of legal comparison can 

potentially be a source of rights and obligations, can exert influence on interpreting 

approaches of existing solutions and by that indirectly affect rights and obligations, and it can 

also cause discussion on the need of amendments, at most. All those layers will be closely 

presented in sub-chapter of this work relating to the practical use of the comparative law. 

Closing stage presents comparative law as an independent and full-fledged branch of 

law. At  this stage comparative law is a result of legal comparison in various branches, with 

results scattered in sub-branches, which together form the main system of hidden influence  

in various works, regulations, court decisions, depending on whether the results of 

comparative work were adopted into domestic legal systems, are mere options during the 

legislative procedure or are only sentences in works of legal scholars. Those results can also 

stem directly from a legal comparison in a frame of big comparative researches concerning 

more than one branch of law with an effect in new systematic proposals in various laws. 

Together, those effects of comparative work form the web, which is often unknown to 

any particular legal system. The latter forms a variety of new rules, norms, institutions and 

separate sub-branches of law, which impact the shape of the domestic law9. 

Threefold explanation of the intricate status of comparative law, depicts it as a branch 

consisting of instruments allowing to gather and juxtapose information about foreign legal 

systems in a quantitative or qualitative manner, with a potential result in new or modified 

rules, notions, institutions detached from any particular legal system. 

In this thesis, the author will work only with legal comparison instruments and will 

seek to form proposals which can be included in comparative criminal law. The term 

                                                           
8 H.C. Cutteridge, Comparative…, p. 1. 
9 The author adopted the approach to law presented by the Scandinavian realism movement, represented in book of its 

most distincr ambassador - Alf Ross in his book Directives and Norms, Lodnon, 1968.  
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“comparative law” will be used in this work for comparative work as a result of the work of 

comparatist in different branches of law. 

 

1.4. History and role of comparative law in today’s world. 

 

In order to understand the role of comparative law in the past, presence and its probable 

role in the future one should start by presenting a short history of the formation and 

development of comparative. 

The foundations of the modern comparative law can be traced to the International 

Congress of Comparative Law, which was held in Paris in 1900. During this Congress 

comparative law was called as an ideal instrument of the legal progress. This approach was 

conspicuously laid down by the two most active participants of the Congress: Raymond 

Saleilles, and Edouard Lambert. Both of them formed and elucidated the aims of comparative 

law which have since been imprinted into comparative law DNA. 

First one, R. Sailles, advanced an argument that the goal of comparative law should be 

to form and reconstruct common principles which appear in the legal systems of the civilized 

world10. E. Lambert underscored two aims of comparative law: to study the historical 

development of some institutions and to compare them. The latter aim, ought to be embodied 

in “International common law”, conformable with the needs of all countries with an equal 

level of legal development. Both of those approaches oftentimes are seen as utopian, as “a 

pious aspiration…”11 or as an elusive dream12. Hence, the idea of forming “International 

common law” was replaced by the modern Authors with an idea of unification of law and by 

the notion of comparative law13. Fortunately, one cannot unequivocally exclude one from 

another due to unprecedented access to the realm of foreign laws. It is indispensable to discern 

whether the process of unification is not forming common international approach to certain 

problems, but not to the law as the whole, more on the level of specific rules, institutions or 

systematic solutions to certain problems. 

                                                           
10 H.C. Gutteridge, Comparative…, p. 5. 
11 Ibid. 
12 K. Zweigert K., H. Kötz., Introduction to comparative law, New York 1998. p. 3 - 4. 
13 e.g. H.C. Cutteridge., Comparative Law, Cambridge, 1946, p. 145-204; M. Ancel, Znaczenie i metody prawa 

porównawczego, Warszawa 1979 passim, M. Siems, Comparative law. Cambridge, 2014, p. 190-258. 
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Contemporaneity delivered comparative law, which can be portrayed as an entrance to 

the market of foreign legal solutions embodied in rules, institutions, etc., whereby 

comparative law scholars, lawyers - practitioners, legislators act as purchasers, searching for 

products which implicitly will meet the challenges of the rapid growth in each sector or solve 

which they need, which eradicate the problems of domestic law. The market garners solutions 

which throughout the years and decades became more popular and widely adopted than 

another. Instinctively, the consequence of the market approach is that certain approaches have 

become naturally universal. This universality is not permanent because as most markets of 

today’s world, it is driven by rules of demand and supply of the legal solutions. This 

“commerce view” contains the advertising process, promoting domestic legal solutions of 

certain countries to others. The most curious result of this “legal trading” is a natural 

unification of whole sectors of law, legal acts, institutions of law, rules and interpretations of 

law. The slew of solutions can be compared to easy adjustable LEGO bricks preserving their 

core construction, which can be discerned or reduced to the needs of “consumers”. Due to 

their effectiveness, some solutions reiterate their essence in a majority of the systems and by 

that has become internationally common or universal. The fact that the comparative law 

market is governed by the rules of supply and demand is generated by the needs of legal 

systems, which are constantly changing. Whereby certain solution can be common for ten or 

twenty years and then can be readily replaced wholly or in snippets by another one. Lack of 

rigidity bestows the notion of common solutions with a feature of flexibility, that allows 

erasing obsolete solutions with a modern one. Pictured process of unification through the 

supply/demand rule includes self-producing common solutions. Products on the market can 

also be a result of the work of comparatists who present their proposals based on the 

comparative process. 

In order to manifest that this reasoning is not a fable or an allusion, the author would 

like to present an example. Most of the modern domestic criminal laws, especially widely 

understood European family of criminal law, including the notion of stages of committing a 

crime. The commonly adopted approach is that there are three stages of committing a crime: 

preparation for a crime, attempt to commit a crime and committing a crime. The latter 

mentioned stages of committing a crime are in their core meaning present in most criminal 
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laws of our times, by that also in the Polish Penal Code in Chapter II, Swedish Penal Code in 

Kapitel 24.   

Entering into the market of comparative law in certain situations is the corollary of the 

need to, e.g. respect the rights of minorities, which are protected by international law and as 

a result are forcing juxtaposing in, e.g. criminal law or labour law. A good example can be 

found in Polish law. The criminal law of Poland is considering e.g. religious customs of a 

nation. A good example can be Christian tradition according to which people pour each other 

with water on Monday after Christ’s resurrection. Under normal circumstances, this act can 

be punishable as a transgression of personal inviolability, but criminal liability is excluded 

through the process of confrontation of binding criminal law regulations and customary law. 

It is self-evident that a legal comparison lurks behind this process. In that situation, one 

examines the rules, describes them, juxtaposes with each other, and as a result, one is 

excluding the other.  

The aforementioned example depicts the situation in which comparative process is 

influencing domestic law without changing it because custom rule excludes a certain category 

of people from criminal liability. 

In this chapter, the author undertook the task to elucidate that modern comparative law 

becomes something more than the whim of the scholars. Nowadays, it is a universally used 

instrument of improving the law. This process, in modern times, forms an elite of common 

solutions which, as a result of their features, have become present in many systems. The 

contingent of those elites is volatile/protean according to the principles of supply and demand. 

Legal fluctuation is contouring the comparative law, with the aim to provide legislators with 

additional options and a role of a comparative lawyer is to provide as much information as 

possible about legal systems of foreign countries. This information should not be of mere 

description; it needs to be translated into the language of rules, institutions familiar to 

domestic law. 

 

1.5. Legal translations and comparative law. 

 

Almost every cognisant book concerning legal comparison, the comparative law of 

certain branches and comparative law describes translation as a part of comparatist work. 
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Unfortunately, in most of the works, comments on legal translation has a form of excursus, 

leaving a huge grasp of information untouched. 

Translation, in its various forms, is present on each level of the comparative process, 

especially at the level of legal comparison. Subterfuge in the area of translation can cause vast 

havoc, eroding the results of the comparison. Thereby, translation as the cornerstone of 

comparatist work should not be belittled. 

History of legal translation is comparable to the history of the law itself. It lurks behind 

the most successful legal acts in the history of humankind. One of the first and often 

mentioned legal translations dated to the era of Egyptian Faroes and concerned a treaty 

between Egypt and the Hittite Empire concluded in 1271 BC. Another famed translation 

monument was Corpus Iuris Civilis which was translated into the Greek language14. 

Throughout the ages legal translation developed, to become in our times, a crucial element of 

legal reality. 

The modern science of translation gives as one of the main its aims, especially in the 

field of legal translation, striving to the linguistic equivalence of the text taken from one 

language and fitted into the words of another15. In order to achieve this foremost aim, a 

translator should take into consideration not only the text of the translation but also its parts 

such as tense, mood of the text and other linguistic features16. Only after the merge of all those 

elements, one can try to do a good translation. But is this approach aptitude for legal 

translations? The divergences between the translation of legal texts and simple texts are so 

critical, that answer should be negative. 

Legal language is often described as “frozen”17 from the perspective of a translator, 

due to its very formal and artificial character. Traditionally, legal translation is based on strict 

literal translation, which means that the translator is in the shadow of the term in the original 

language and is not as free as in casual translations. This relation to the legal text is partly 

valid during the legal comparison, but only as a starting point embodied in the translation of 

legal acts demanding pedantic accuracy and strict formality. The complexity of legal 

translation depends on the structural differences between legal systems. It is perfectly 

                                                           
14 M. Galdia, Comparative law and legal translation, The European Legal Forum (E), 1-2003, 1-4, p. 1. 
15 M. Galdia, Comparative law..,, p. 2. 
16 M. Galdia, Comparative law…, p. 3. 
17 E. Cornelius, The curious case of legal translation, Literator: Journal of Literary Criticism, comparative 

linguistics and literary studies, Vol. 32, No. 1, 2011 p. 125. 
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presented in following words: “The translation of the legal text of any sort, from statute law 

to contracts and courtroom testimony, is a practice that is at the crossroads of three areas of 

theoretical inquiry: legal theory, language theory (broadly defined to include the interests not 

only of linguistics but of rhetorical and textual theory as well), and translation theory. ... In a 

sense, these theoretical enterprises have been catching up with what working translators, 

lawyers, and field linguists have known for centuries: that all three of these enterprises 

founded in language are fundamentally indeterminate.18“ The author emphasizes that legal 

translation is never ideal, because of nature of the text which is always a subject of 

interpretation: “Translation always falls short of its goal of conveying the meaning and style 

of a text in a new text that reads like original composition in the second language. The law is 

always subject to interpretation…”19. One should bear in mind that legal translation is 

indissolubly connected to the legal institution which it is presented. Legal translator during 

the process of translation of a legal text is at the same time an interpreter of the text. 

Thereupon, in order to make this arduous process more effective, the translator should also 

have at least some basic knowledge of the legal system20. This underscores once again that 

“translation and interpretation are intertwined with one another”21. 

 Foregoing presents a picture of legal translation, where every word and every sentence 

is surrounded by the web of commentaries, court decisions which determine the meaning of 

words and as a safety precaution one should deepen the knowledge of the system of translated 

text’s origin. It is very curious that on this level, one can compare legal translation and legal 

comparison to an egg and a chicken, whereby cannot give an answer what was first. In order 

to perform good legal translation, one should deepen the knowledge of the legal system in 

which it exists, but then in order to gain some knowledge about the new system one should 

perform a translation. 

One sector of translation and by that also legal translation develops rapidly and is more 

frequently used as additional or even main instrument of legal translation - it is a machine 

                                                           
18 J.E. Joseph in: Translation in Law, ed. Marshall Morris, Amsterdam/Philadelphia 1995, p. 13 cited after R. 

Masiola, R. Tomei Law, language and translation. From concepts to conflicts, 2015 p. 11 source: 

http://www.springer.com/us/book/9783319142708 
19 Ibid. 
20 I. Simonnæs, Legal translation and “traditional” comparative law - Similarities and differences, Linguistica 

Antverpiensia, No 12 (2013), p.150. 
21 J. Husa, Translating Legal language and comparative law,International Journal for the Semiotics of Law - 

Revue internationale de Sémiotique juridique 2016, p.2. 



21 

 

translation. Machine translation has a half-century history22. Machines are still very limited 

and basically, analyze translated text at the level of morphology and lexis23, therefore, are 

performing a literal translation with all its constraints. Its use in comparatists work can be 

invaluable but still is far from taking the place of the human translator due to the need of 

interpretation of the legal text from the perspective of widely understood legal doctrine. 

Nonetheless, if one uses machine translation, it is exceedingly important to provide qualitative 

input, which in law is often “lengthy and complex… with unusual word order”, which, 

furthermore, complicates machine’s task24. From the author's practice, one needs to have solid 

bases of language translated and translated into in order to catch even the slightest differences 

which left unnoticed can contaminate the whole outcome of the translation. 

Machine translation is especially useful in rare languages, where through giving 

approximate input, one can find equivalence in a native language. Computer translation is 

also extremely useful with legal Polish and legal Swedish languages, where the market of 

legal dictionaries is practically not existing. Whereby, in order to start the methodological 

work of comparison one, should build a whole vocabulary of legal terms which will be tested 

during the whole process of comparison. 

An additional practical aspect which appears next to translation is the question of 

presentation of the effect of translation to a distinct reader. 

The comparative law requires, in its essence constant juxtaposing not only of the 

systems but also a comparison of terms manifested in legal translation.   

 The doctrine of legal comparison presents a few approaches to the presentation 

of legal translation results: descriptive and literal25. First, seems to be very useful for legal 

comparison in case of so-called untranslatable terms, but used alone leads to the complex and 

incomprehensible depiction of a term. The second used instrument of legal text presentation 

is simpler and transparent because it presents a short translation in one or more equivalent 

words. Its main scarcity is eventuality of being misleading and presenting the result of 

translation, which will have different meanings compared to the translated word. 

                                                           
22 Chunyu Kit, Tak Ming wong, Comparative Evaluation of online machine translation systems with legal texts,  

Law Library Journal, 100(2), 2008, p. 299-301. 
23 Chunyu Kit, Tak Ming wong, Comparative Evaluation…, p. 302 
24 Chunyu Kit, Tak Ming wong, Comparative Evaluation…, p. 305 
25 Siems M. Comparative…. p. 14. 
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Legal translation can as well have a shape of institutional translation, which adduces 

on the definition of the institution in the comparing system, thereupon uses the closest 

understandable translation in the language of the work. The second approach emphasizes the 

uniqueness of the systems compared and will give a glimpse on original wording, by using a 

word to word translation with a bigger demand of leniency and intellectual work from a 

reader26. It involves the possibility of not translating terms used to describe institutions and 

merely to present them in the original formulation. In the author’s opinion, the mentioned 

presentation of a foreign legal text is ineptitude in legal comparison forasmuch it does not 

promote understanding of a foreign legal system. 

 The approach which the author will use in this work is somewhat elastic. In order to 

disentangle the Gordian knot of translation, one should put a much bigger load of work and 

use all the possibilities in order to obtain the best result in translation - understanding of the 

foreign terminology. Comparatist during the process of legal comparison should use both 

institutional translation and simultaneously the word to word translation, with extreme 

caution in order not to defray terms in the original language of the comparing system. The 

reason for such a solution is quite incontrovertible: readers in most situation won’t be 

interested in foreign terminology, but in the system which those terms portray. 

 All the same, comparatist can prepare a short vocabulary of the most important terms 

as an addition to the work. 

 Whereas, it is in comparatist best interests to put the version of the original term 

directly into the text. This approach is forced on the quality of the work: if the work is written, 

e.g. in the English language which is widely recognized, comparatist can consult with native 

lawyers of the compared system and by that double-check the understanding of the term 

translated since translated words will be present in the text. 

 While translating, one can face the terms which are untranslatable. In those situations, 

the translator can use the closest term in the language of the work and add a description in 

order to give an accurate picture of the term. This variant promotes clarity of the work, 

however, it should not be abused in order not to make “legal text so cumbersome that it cannot 

be achieved without encyclopaedic volume of explanation footnotes”27. 

                                                           
26 Siems M., Comparative…, p. 18. 
27 V. Grosswald, Comparative Law and Language in: ed. R. Zimmermann, M. Reimann Oxford Handbook Of 

Comparative Law, Oxford 2005 source: http://ssrn.com/abstract=851506 , p. 4. Last access: 30.08.2019. 

http://ssrn.com/abstract=851506
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 To recapitulate, language is one of the biggest barriers, making the communication 

more difficult and by that is “the first cause of division among mankind”28 that is why 

comparative lawyer should possess a huge respect to legal translation and perform it with a 

pedantry by using all available instruments starting from vocabularies, grammar books and 

finishing on machine translation. Comparatists differ from other lawyers, for they should 

endeavour to be as good translators as lawyers. 

 

 

 1.6. Comparative law in practice. 

 

Comparative law is often criticized for being in many aspects useless, and hitherto, its 

scientist possesses a titer of dreamers. The elemental verity is that in the 21st-century 

comparative law and its “priests” became a natural constituent of law, starting from legislation 

process and finishing on teaching; nevertheless, its presence is often left unnoticed. To 

introduce all shades of the comparative method, the author should shortly elaborate on the 

functions of the comparative method and widely understood comparative law. It has functions 

which make it useful in every field of law. 

In modern literature of the subject, comparative law is assigned with the following 

functions: 

cognitive - accumulation of knowledge; 

didactic - presentation of gathered knowledge; 

law making – comparison as a source of knowledge in process of legislation; 

interpretative - comparison of court practice; ideological - influence on the formation 

of law29. 

Aforenamed functions are fulfilled at every level of making, teaching and practice of 

law. 

First of, employment of the comparative method is manifestly present in both 

international and domestic legislations. Contemporaneous Legislators assign special 

committees, with the sole purpose to examine a foreign law in for solving existing or 

                                                           
28 Gutteridge H.C. , Comparative…, p. 117. 
29 R. Tokarczyk R., Komparatystyka…., s. 197-211. 
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forthcoming challenges30, to make the legal system more transparent and attractive to 

investors, and last but not least, to make the monetary system more stable and reliable. 

Different reason, which expressly occurs in the 21st century, is an eagerness to promote 

human rights and environment protection. These can be the reasons for amendments in 

criminal law, criminal procedure, civil law, etc. One more than obvious “..... that no major 

legislation since the Second World War has been undertaken without more or less extensive 

research in comparative law31”. 

A cogent example of reaching out to solutions of other countries during the legislative 

process is Swedish law. Virtually every project of amendment of the law has a chapter 

pertaining solutions in the same area in an outlandish law. Adequate exemplar is the proposal 

of amendments in the domain of compulsory treatment of people with mental disorders. The 

Compilers of the project depicted regulations in the Finnish, Norwegian and Danish laws32. 

The second layer, in which comparative law became inestimable, is a judicial power. 

It should be emphasized that the adaptation of foreign laws by courts varies and the process 

of juxtaposing is different33. Therefore, in some state of affairs, use of solutions originated in 

other countries can have a form of legal comparison and at times forms comparative law. 

Walter Odersky, former President of Bundesgerichtshof, once said: “... the judge may, 

if need be, follow the solution from other legal systems as the result of a weighing of 

interests.”34. Cited words confirm the growing popularity of the comparative method in court 

practice. The reasons for such a turn of the matter can be of various characters: courts or 

tribunals are obliged by the domestic or international law to study alien solutions, courts or 

tribunals reach for the comparative method in order to abrogate or to support existing law and 

finally alone for decorative purposes35.   

Firstly, the judges are bounded by law to look for a solution in foreign systems. One 

of the most popular examples of the aforementioned is art. 38 (I) c of the Statute of 

                                                           
30 M. Siems, Comparative…, p. 16 
31 K. Zweigert, H. Kötz., Introduction…, p. 16. 
32 Prop. SOU 2012:17, p.2, p. 317 - 355, source: 

http://www.regeringen.se/contentassets/5b38a9eb3f8f468680e71ae6c2707cd4/psykiatrin-och-lagen---tvangsvard-

straffansvar-och-samhallsskydd-sou-201217-del-2 Last access: 30.08.2019. 
33 E. Örücü, Enigma.... p. 84 
34 W. Odersky, “Harmonisierende Auslegung und europäische Rechtskultur”, ZEuP 1994, pp. 3 and next; used 

translation and cit. after K. Graziano, T. Michael, Is it Legitimate and Beneficial for Judges to Use Comparative Law? 

European Review of Private Law, 2013, vol. 21, no. 3, p. 701 
35 Ibid 

http://www.regeringen.se/contentassets/5b38a9eb3f8f468680e71ae6c2707cd4/psykiatrin-och-lagen---tvangsvard-straffansvar-och-samhallsskydd-sou-201217-del-2
http://www.regeringen.se/contentassets/5b38a9eb3f8f468680e71ae6c2707cd4/psykiatrin-och-lagen---tvangsvard-straffansvar-och-samhallsskydd-sou-201217-del-2
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International Court of Justice the Court: “The Court, whose function is to decide in 

accordance with international law such disputes as are submitted to it shall apply: …. c) the 

general principles of law recognized by civilized nations.” The cited article is interpreted qua 

an obligation to reach for the law of other systems36. A second popular example of the 

possibility to analyse of legal systems in other countries is present in article 1 paras 2 and 3 

of Swiss Civil Code, allowing the judge to fill the gap in legal provisions and customary law 

in domestic systems, via determining law “as legislator” and by that “to follow established 

doctrine and case law”. 

To look at Polish law, particularly criminal law, one can also find provisions involving 

the need for legal comparison. In art. 111 § 1 of the Penal Code of the Republic of Poland 

institution of double criminality is regulated. The sole core of this institution consists of the 

rule, providing that in order to be criminally liable in Poland for the crime committed abroad, 

this crime must be punishable also in the country of committing a crime. In 111 § 2 legislators 

stated that in a case of differences between Polish law and law binding at the place of 

committing the crime, a court could account those differences in favour of an offender. 

The featured article is particularly interesting from the point of view of legal 

comparison. It obligates courts to search for the legal status of certain action in foreign 

criminal law and to look for divergences - to compare the Polish law with an outlandish law. 

The result of this, with meeting some additional conditions, will be the punishment inferred 

by the foreign law, or absence of the punishment. The author is reluctant to name this process 

as comparative criminal law, forasmuch the role of a judge is to compare and to choose one 

of the options, but not to propose novelty. Reduction of the punishment as a result of a 

comparison cannot be named comparative criminal law because it is, in fact, algebraic 

calculation. 

Courts repeatedly use legal comparison as “a gap-filling device”37. It is not uncommon 

that domestic systems have some loopholes which in one or another way should be filled. The 

courts in these situations, often reach for the comparative method. Once again, a very good 

example is the Swiss Civil Code, which enables Courts to seek answers in foreign law. 

                                                           
36 E.g. K. Zweigert, H. Kötz, Introduction …. ,p. 8. 
37 E. Örücü, Enigma...  p. 38 



26 

 

Courts of law oftentimes use comparative law in order to negate or support existing 

law. One of many examples of the employment of the comparative method in order to support 

the domestic legal system is the Judgment of Polish Constitutional Tribunal from the 12th of 

April 2000, act signature. K. 8/9838. Tribunal in order to support its attitude to perpetual 

usufruct compared the latter to “strong right to land” in the legal systems of Germany and 

France. One cannot call the process undertook by the Tribunal as comparative law, because it 

was a plain description of foreign regulations with a legal comparison. 

The second, more recent example is the ruling of the Supreme Court from the 14th of 

June 201839 in case popularly regarded as “printer from Łódź”. The court adduced the ruling 

of the Supreme Court of the United States of America Masterpiece Cakeshop, Ltd. v. 

Colorado Civil Rights Commission from the 4th of June, 201840. 

 Courts very often use a description of foreign solutions as a “decorative attachment”. 

Indicating foreign solutions make the ruling more acceptable, especially if the country of 

comparison has a good reputation. To some extent aforementioned judgment of the 

Constitutional Tribunal is at the same time an example of this kind of use of comparison. 

 The crucial question which completes given data about comparison and the judicial 

system, is whether courts are well equipped, therefore authorised to do comparison even 

through specialised facilities? The answer should be it depends. It is a strong belief of the 

author that in today’s globalised world, courts often do not have a choice and must pick the 

direction of comparison, but at the same time when the comparison is ill performed it can 

bring about more damage than benefits. Specifics of the comparative method demands 

extensive research; otherwise, one can come to misleading conclusions because compared 

“rule may look the same, but actually it is charge with its assimilation into the network of 

legal distinction”41 in the analysed legal system. Even if the judge is provided with the 

information about foreign law by the specialized cells of the justice system, the process of 

comparison is still laid on his shoulders. Once again, a high dosage of scrutiny and 

professionalism can help in overcoming mentioned struggles. 

                                                           
38 Judgment of Polish Constitutional Tribunal from 12 of April 2000, act sygn. K. 8/98, Dz. U. 2000 Nr. 28 poz. 

352. 
39 Postanowienie Sądu Najwyższego z dnia 14 czerwca 2018 r., Sygn. akt II KK 333/17 
40 Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm’n, 584 U.S. __ (2018). 
41 G. Teubner, Legal irritants: Good Faith in British Law or how unifying ends UP in New Divergences:, 61 

Modern Law Review, 11, 1998 p. 17, cited after Örücü E. Enigma... p. 99, footnote 18. 
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 Comparative law and legal comparison are also used in theoretical works concerning 

domestic law. This tendency is growing up rapidly, especially in the era of easy access to the 

information. In its assumptions, this trend is indispensable, notwithstanding practice is 

showing that rather than fulfilling some educational purposes, the practice has mere 

decorative character. The information provided in such elaborations is oftentimes inaccurate, 

stripped of a legal realm of a foreign system. These analyses in many situations, present a 

sorely misleading picture of foreign systems, on account of not accurate translation or 

superficial analysis of materials. In this state of matters, one should be very prudent with such 

an analysis, either a writer or as a reader. The solution is once again in hard, arduous work 

and thorough research. 

Finishing aspect, the comparative method is used in legal education. The comparative 

law was and is a subject of lectures at many universities, many departments working with 

foreign laws were appointed. Wandering in the world of foreign laws is something that allows 

young lawyers to encounter better salaries, allows young researchers to free from old 

problems and to solve conundrums of law through comparison. Nonetheless, the interest in 

comparative law depends on the manner of teaching it. In a subject which takes off with 

presentations of instruments of legal comparison, it becomes especially attractive to students, 

since certain level they discern by themselves what they want to compare. It is a subject in 

which young lawyers can both learn new and developed their legal interests. 

The structure of teaching comparative law calls for little theory and more practice. An 

equal amount of time should be given to the present historical development of the subject, the 

status of the subject and its methods and to the significant element of teaching comparative 

law such as legal translation which is often absent from the law faculties curriculum, but in 

practice grows to be an imperative element of lawyers’ work. 

 Latterly, the students should be encouraged to work with “live” foreign law starting 

from locating basic legal acts, translating needed articles and finally describing some 

uncomplicated problems. The beauty of this subject hinders under the fact that students can 

be taught and teach at the same time because a comparative law is like a baffling story without 

an end. 

Subject “Legal comparison” should be an introduction to more specialized subjects 

such as comparative civil law, comparative criminal law, taught either separately or as a part 
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of lectures concerning domestic law. Hereby, each student will be equipped with instruments 

crucial in modern lawyer’s, both practical and theoretical. Having such a solid background in 

legal comparison, comparative law in separate branches and by that also in comparative law, 

the future judge, scholar or advocate will use foreign law in the methodological steps which 

will make the results of comparison more reliable; hence, their work will be adjusted to the 

requirements of the time. 

This part of the work demonstrated not only the practical aspects of the deployment of 

legal comparison and comparative law but also envisaged problems connected with its 

misleading usage in many areas of legal reality. Moreover, this chapter tried to face all those 

problems, with a source of an answer in teaching comparative law and in the way of executing 

it. 

 

1.7. Aims and methods of legal comparison. 

 

 Aims are the primary question of the comparative process. Through them, comparatist 

shapes the entire process of comparison, decide upon the method of comparing and 

determines its outcome. B. Cardozo once wrote that the main base of explanation depends on 

what is to be explained, and to some extent on the aim or the interests of the person demanding 

the explanation42. These words crammed into the sphere of the comparative process and its 

method will state that legal comparison depends on the purpose of comparison, and on the 

reasons for which comparison is carried out. 

 The cardinal aim of the comparison is invariable - knowledge43, which makes the 

comparison a thrall of one aim to “understand how another person conceives the world”44. 

Farther off, as multiple-purpose science, on the stage of presentation of other’s system 

solutions exhibits “how and why certain legal systems are different or alike”45. On a higher 

level, the aim of the comparative law is to fill the void of solutions or to propose better to 

replace those in force 46. 

                                                           
42 B.N. Cardozo, The Paradoxes of Legal Science, Clark, New Jersey, 2012. 83-85. 
43 K. Zweigert, H. Kötz, Introduction …., p. 15 
44 N. Demleitner, Combating Legal Ethnocentrism: Comparative Law Sets Boundaries, Arizona State Law 

Journal, 1999,  p. 746, cited after Siems M., Comparative…, p. 110 footnote 100. 
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 What is the process of comparison? One of the most valued approaches to comparative 

process is functional with its core in seeking institutions which have the same functions in 

two different systems, to juxtapose them and to present results47. 

The doctrine of comparative law comprises a penty of models of legal comparison. 

The author will present some of the most interesting proposals of steps of comparison. At this 

point, it is advised to keep in mind that most important during the legal comparison is to see 

it through “sound judgment, common sense or even intuition48”. Aforesaid leads us from the 

very beginning to the inference that there cannot be the universal method of comparison and 

to state otherwise is ineptitude. 

 First exemplary model, which gained wide recognition, was laid down by Zweigert 

and Kötz in their book “Introduction to comparative law”. 

 The first step of comparing ensuing from this model, is to introduce the working 

hypothesis, which can have a form of a striving for the solution to certain problems of 

domestic system or merely to work with a system in order to widen one's knowledge in order 

to see one’s domestic system from a different perspective49. At this point The Authors lay 

foundations for the comparative process. They mentor the principle of functionality, which, 

according to them, is mounted on the simple notion that “the legal system of every society 

faces essentially the same problems and the main aim of comparison is to look to the solution 

of those problems in different systems”50. It is vital to bear in mind that in order to explore the 

foreign system, one cannot see it through the eyes of native one51. As a consequence, the 

Authors named two features of comparatist: positive and negative. Positive means that the 

domestic system should point which part of a foreign legal system needs to be examined and 

negative underscores that “comparatist must eradicate the preconceptions of his native legal 

system52”. 
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The second stage consists of choosing the system of juxtaposing. It is essential 

forasmuch it shapes the character of the results, e.g., whether the results of will enliven 

particular areas of the domestic system, be a remedy to particular problems. 

The corollary of the previous step is the choice of the part of a foreign law which needs 

to be analysed. In other words, comparatist should “limit the field of inquiry”. This choice is 

dictated by the topic of the research. The stage is developed by locating the rules which 

functionalities are the same or similar to those from a native law53, whereby the field of 

research becomes smaller. 

The next stage is based on intellectual “mining”, the result of which should be not only 

juxtaposing but also commenting observed differences54. The outcome can be presented in a 

list of disparities, all of which should be detached from the foreign system thereby should be 

seen from the perspective of the particular legal need they should satisfy55. 

The penultimate stage consists of constructing the system with feature of flexibility in 

order to “embrace the quite heterogeneous institutions which are functionally comparable”56. 

In other words, comparatist needs to build flexible system results of which may take the form 

of the institution, rule or another proposal. 

The closing stage is built of critical evaluation of what comparatist had discovered. 

During this stage, it is ready to decide which system is better and which is less attractive. 

According to this model, the critical method is effortless, since “comparatist uses just the 

same criterion as any other lawyer who has to decide which of the possible solutions is most 

suitable and just”57. 

Foregoing model gains extreme popularity and, in many aspects, is proving itself to be 

practical and efficient. At the same time, this model can be called a “flagship” model of the 

functional approach with all its limitations. One can also quibble with the critical method as 

an instrument of evaluation, for it can cause many misunderstandings. 

The functionalism demands the comparison of institutions, rules, etc., which 

accomplish the same functions and excludes incomparable legal constructions, which are 

similar because they have the same constructions, but different functions. In consequence, 
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rules, institutions, norms which have a similar construction, but different functions are 

excluded from the comparison. The same situation emerges with comparing countries of a 

different stage of economic, cultural and political development58. Functionally understood the 

notion of comparability leaves a very narrow threshold for legal comparison and inevitably 

makes comparison insular and puts comparatist into “golden cage” of limited possibilities. 

For exemplification of faults of the functional approach, the author would like to 

propose a thought experiment. So, when setting together sweater and pillow, according to 

functional theory, those items cannot be compared since they are attached with different 

functions. At the same instance, one can imagine the passenger in the late-night train, who 

has a sweater on his knees. His head is slowly falling onto the bolster because he is tired and 

wants to take a nap. The commuter takes his sweater and puts it under the head so he can feel 

more comfortable. Something amazing just happened - the traveller has taken a function of 

the pillow and gave it to the sweater. This is the only logical and effective course of action 

because the latter wants to travel in relative comfort. The same concerns the juxtaposing of 

institutions in different systems. They can have different functions, sill exactly one or more 

functions can be transferred to the domestic system giving an effect like appropriation in art, 

simply because it is apt and beneficial.  

Promoted by Zweigert and Kötz, the critical method of law comparison is hard to 

accept. Inadequacy of critical approach was well described by P. de Cruz “comparatist is not 

seeking to be judgmental about legal systems in the sense of whether he believes the “better” 

or “worse” than any other given system”59. Role of comparatist is not to criticize, describe, 

as an empirical vision of comparative law would suggest60, not only to compare but also to 

help directly with providing his conclusions whether one of the compared systems can help 

the other, whether one experienced problem which can appear in other and show direction 

how to solve them entirely or in the last resort to reduce their effects. It is not comparatists 

work to say, whether one system is better and another worse. One can collate two compared 

systems with the performance of two violinists. Both of them are technically outstanding, but 

one seems to give bigger attention to the technical part of his performance, and the second is 
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focusing on the emotional part of a piece. Does the latter approach lessen the quality of the 

piece or is first violinist deceived by its technicality? The logic dictates - a firm no. The same 

distributions of arguments prevail in the comparative process, where juxtaposing is 

“listening” to the alien “performance” of the law. One and another stem to achieve the primary 

aims - to protect, organize and to ease people’s life. The role of comparatist is to distil one 

system to another, not to reprove. 

Next disadvantage of the model is certain inconcistency on the early stages of 

comparison. Authors indicated the need of separation from your native system where on next 

levels they opt for looking for the specific institution - equivalent in a foreign system. One 

can notice a certain logical mistake, since when comparatist is looking for particular 

isntitution based on a native one there is already a contamination risk. The author stand on 

position that this type of logical mistake can be depicted by the sentence of a G.E. Moore “It’s 

raining, but I don’t believe it is”61, lead to so called “logical oddity”62. 

Next analyzed model of legal comparison, was proposed by W. J. Kamba in his article 

“Comparative law: A theoretical Framework”63. 

 According to W.J. Kamba, a comparison should be a decision on the purpose of 

comparison, afterward, it should rely on selecting legal systems, and only then one should 

think about the static methodology of comparison64. The Author divided iter comparatio into 

three phases. 

Starting one, called “descriptive phase”, which consists of analysis and description of 

the main concepts and institutions of the system65. The Author explained that this stage can 

be also targeted at the analysis of sociological and economic problems surrounding the legal 

sphere and of course the very legal solutions. 

Next to last, legal comparison steps into “the identification phase”, with its core 

activities consisting of “identification of differences and similarities between the systems”66. 
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The third and last stage of the Kamba’s model depends on the explanation of the 

differences and similarities between the systems. 

A sketch of this model presents a very interesting first step of comparison which is not 

alike in the first model because it allows taking into consideration, not only the institution 

which is interesting for the researcher, but also institutions, rules, and principles on which 

them depend with their cultural, sociological and historical accretions. The Author also 

presents a useful division on intra and gross cultural comparison67. The result of this division 

is apparent while comparing systems of inside Africa and different if comparison concerns 

the country from Africa and country from Europe. 

Last but one model worth mentioning is the model proposed by L. Constantinesco. The 

latter model is composed of three stages. First and second stages guide the process of 

comparison to a description of the place of this institution in the system. The closing, third 

stage, should lead to the comparison of institutions: domestic and foreign68. 

The last model, that allows yielding a harvest of comparative work, is a model 

introduced by E. Örücü. The Author divided comparison process into the stage of description 

and classification of compared rules. Comparison of the results and measurement of the 

effects of comparison. Last stage, unique and novel is a fuse embodied in the verification of 

the results69. 

A brief presentation of comparative models gives a bird’s view on the current situation 

of legal comparison models. One major drawback of those models is a tinge of universality, 

forasmuch none of the Authors pondered about the need for adjustment of those models to a 

specific branch of study. Hence, they are mitigating the hardship of comparative process at its 

primary stages, giving only general snippets of the intricate process of comparison. The author 

of this work will try to present a model which is twofold: on the one hand, it can be used in a 

legal comparison of criminal laws of different countries (quantitative and qualitative), 

concurrently it can be serviceable in comparison of laws with similar structure, e.g. which 

have general and special parts. At the same time, the author would like to elucidate that the 
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model of this work is firmly set on those already presented. It is author’s understanding that 

models of referral are a general instruction to a product, which needs an addendum. 

Slowly but firmly understanding of legal comparison as a tool of only private law 

become obsolete. The globalisation and curiosity for a new gave rise to the presence of 

comparison in criminal law, administrative law, etc. In order to do so, the instruments of 

comparison should develop not universally but inside the realm of a specific branch of law. It 

is the author's strong belief that if there is a general reason for division law into branches, into 

procedural and substantive laws, there is also well-founded reason to tune methods of legal 

comparison. The specialisation can manifest itself on two surfaces: the specific method for 

each branch of law or the specific method for procedural or substantive laws. The author of 

this work proposes to specialise models of legal comparison into those suitable for 

comparison of procedural laws and those shaped for the need for substantive laws. To present 

the idea of an example which is close to the author - criminal law. On its structural level in 

numerous parts of the countries, it is divided into the general and special part. It means that 

general part of the criminal act is deciding how to read special part, and as a result, they are 

interdependent. Whereby, inside the general part each institution is allied with another and as 

a result mere location of the specific institution in the system without its connection to another 

can give a misleading picture of the state of the foreign system. For example, if one is to 

analyse the notion of compulsory measures in penal code, it is imperative to analyse the notion 

of insanity which is directly connected with a structure of a crime etc. Introduce argument, 

conspicuously depict that in branches of law regulated by the act with general part and a 

special part one should in most situations start from analyzing provisions throwing light on 

the whole act. 

In procedural law, situation varies since, e.g. special proceedings can be taken out of 

the procedural law and compared without a need for systematic appeal to more general notions 

from the code. 

In closing remarks of this part of the thesis, the author would like to cite following 

words: “It can be observed that contemporary comparative law has become very modest, very 

realist, very pragmatic and that comparative lawyers hesitate to venture into explanations.70” 

These words portray how important it is to work on methods of comparison. The legal 
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comparison is not a heuristic process; the role of modern comparatists is to use his skills in 

order to provide knowledge of the foreign systems in a transparent and systematic way. 

Whereby, each comparatist should not “hesitate” and explain systematics and methods of his 

comparative work. 

 

1.8. Comparative criminal law. 

 

 It is not a secret that comparative law and its methods throughout their history were 

and are dominated by private law lawyers. To use the comparative method in criminal law 

was seen as ineptitude. Reluctance to use the comparative process in criminal law was 

described by H.C.  Gutteridge in words: “The application of the comparative method to the 

law of crime may appear, at first sight, to call for justification”71. The Author develops further 

that the reason for this exclusion was given by “unificationists” who thought that main 

purpose of comparative law is to provide information for a new - unified codes, thereby, due 

to the strictly national character of criminal law and its hermetic historical development, 

comparative method has no use in criminal law72. This approach seems to prevail in works of 

comparatist till our days with the effect in a lack of the comments concerning comparison in 

the area of criminal law. M. Dubber duly wrote that: “The massive International 

Encyclopaedia of Comparative Law does not cover criminal law, devoting itself instead to 

virtually every aspect and a variety of ‘civil, commercial and economic law”73.  The situation 

is a bit satirical, because the history of criminal law, mapping of its institutions and its modern 

condition are showing that criminal law and comparative method tranquilly cooperate with 

each other. 

History of legal comparison in criminal law has its roots in the 19th century, in works 

of German and French comparatists74. It is believed that the father of today's comparative 

criminal law, A. Feuerbach, unequivocally promoted the comparative approach to criminal 

law studies. He himself described the Islamic criminal law in the article “Versuch einer 
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Criminal jurisprudenz des Koran”75. He also worked on compendium on world’s legislation, 

which was never brought to an end76. The Comparative law also had it place during the works 

on Napoleon’s Code pénal. Napoleon appointed, under the auspices of Ministry of Justice 

“Office of foreign legislation”, which existed till 180477. 

At present, one of the engines of comparison as an instrument used in criminal law is 

its auxiliary character towards other branches of law. Criminal law is a legal science, which 

objective is to provide a safety umbrella for the basic interests of other branches of law. In 

order to do that, it has to adjust constantly to the changes in private and public laws. Criminal 

law is also one of the branches immensely influenced by international acts concerning human 

rights, environmental issues, etc. In order to promote certain standards of protection of human 

beings, which are widely accepted and recognised it needs to compare its substance to those 

standards, consequently, to develop with use of instruments of legal comparison.   

 The comparative method is notably dear to Polish criminal law. Poland was for many 

years partitioned and ruled by foreign forces, whereby few criminal law systems operated on 

Its territory: Russian, Prussian, Austrian and Hungarian. Even after gaining independence, 

those criminal laws were still in force for a while. Criminal literature from that epoch 

pertained to three criminal laws. For instance, the book from 1921 written by influential 

criminal law scholar, E. Krzymuski was titled “System of criminal law: from the position of 

teachings of three codes binding in Poland” (pol. System prawa karnego: ze stanowiska nauki 

i trzech kodeksów, obowiązujących w Polsce.)78. The said work is not exactly of comparative 

character, but more descriptive. It describes three systems, with a sporadic comparison. This 

is one of many examples that affirm a strong place of legal comparison in Polish criminal law 

realty. 

 Criminal law, concurrently, is one of the few laws, which relies on comparison as an 

obligatory element of protecting human rights, e.g. taking into account traditions, as it was 

elaborated in the previous part of this work. 
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 At present, the marketplace of comparative criminal law literature is growing at a 

staggering speed. Many dissertations presenting foreign criminal laws as the main topic or as 

an addition to domestic law, appear on the market and a great number of them does not discuss 

the question of the method used during juxtaposing. Still, the vast majority of those 

elaborations involve only the comparison of three, four or even five systems. In result sector 

of comparative criminal law books feel a deficiency in works where specific rules or 

institutions are compared not globally but, e.g. between two countries. Comparison of a 

number of systems in one work has its great value, but its practical use if very vague because 

instead of giving a taste of fruit, it provides its hazy description. 

 The author took liberty of reading and analysing a few random books concerning 

comparative analysis in criminal law and criminal procedure in order to answer whether the 

Authors presented the method of comparison, if not - what was the method they used, was a 

comparison of quantitative or qualitative character. 

In the first book, the Authors gave attention to the comparative method in two pages 

with a general description of the aim of the study, but unfortunately without describing a 

method of comparison. Judging on the structure of the book, the Authors analysed one 

principle and separate institutions within criminal codes systematics of two countries, such as 

the structure of a crime, act (commission and omission), causation, etc.79. 

A further book concerning criminal procedure did not introduce the method of 

comparison. judging on the structure of the book and its text, the Author also took a route of 

analysis the structure of the code of criminal procedure. He divided his research into chapters 

on the criminal investigation, search and seizure, evidence and defendant etc80. 

The last one, was written almost forty years ago and concerned comparison of criminal 

systems of particular western countries. In this book, the Authors also did not provide any 

methodological backgrounds for the comparative studies. They described criminal law 

systems of common law countries and of Sweden, Germany and France. Each system had its 

chapter. The comparative process was predominantly descriptive, with some minor elements 

of comparison81. 
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Above mentioned examples prove two tendencies in comparative criminal law. First 

of them, is a strong presence of comparative works concerning more than two systems. 

Secondly, in order to make foreign systems more understandable, some Authors constructed 

their works according to the structure of their native criminal codes. 

The tendency to present several systems in comparison promotes disinclination. Still, 

it is the author’s opinion that works concerning the general comparison of criminal law, in the 

near future will not disappear, but the role they play will be diametrically different. Modernly, 

those works present snippets of the systems, therefore their existence from the point of view 

of the legislator, practitioner a judge is untenable. Nevertheless, their importance for the 

comparatist as a starting point of comparison of specific rule and institutions is inestimable. 

 

1.9. Method of juxtaposing criminal laws. 

 

After a quick insertion of a state of affairs in comparative criminal law, it is time to 

propose instruments of comparison in criminal law, which will be utilised in this work. 

The model adopted in this work will converge elements of previously mentioned 

models, but they will be amalgamated, supplemented and presented anew to the criminal law. 

Traditionally the process of comparison will be divided into stages starting from the actions 

in domestic law, a method of learning the language of comparing system or systems, finishing 

on presenting the outcomes of comparison and proposals of amendments to native systems. 

The author perceives preparation for comparative work as a laborious process with multiple, 

synchronous activities, which can last many years. In general, the legal comparison is a 

receptacle into which comparatist puts the knowledge of foreign languages, knowledge of his 

native system and diligence. 

The model, contrary to the functional approach, allows to compare institutions with 

similar or same functions, over and above that, they can have the same or similar construction, 

but different functions. It is pivotal that a foreign solution can boost the knowledge about the 

system and provide possible solutions for domestic law. One cannot omit the possibility that 

the consequence of comparison would be a suggestion to change the function or functions of 

the domestic institution. 



39 

 

 The first stage of legal comparison, not mentioned in previous models, encompasses 

mastering the topic of comparison in the system of origin in order to venture into the details 

of the rules, institutions, etc. Work at this stage should be surmounted by the outcome 

embodied in purposes/aims of comparative work. Comparatist should answer the question, 

whether his comparison leads to solution of the problem causing issues or to enrich knowledge 

about a foreign system. He forms questions, thesis, etc. which at this stage should be shelved 

and forgotten. This is crucial in order not to contaminate the next stages with assumption 

originated in the domestic system. 

Simultaneously, comparatist should master the legal language of the comparing 

system. Mastering the language is one of the toughest goals for the comparatists. Oftentimes, 

it is imperative to learn language purely for the purpose of the comparison; otherwise, most 

popular languages will dominate not only human communication on an international level but 

also in the legal realm. Modern comparative law literature is brimful with works describing 

German law, French law and Common law, with a deficit of information on other laws. 

Modern comparatist is an example of the process of even narrower specialisation 

within the frame of law. Hitherto, lawyers were closed in a hermetic world, which is slowly 

falling apart in modern times, which forces lawyers to specialise not only in specific law but 

also in the area it regulates. Therefore, if one of the main instruments of comparatist is reading, 

analysing and understanding foreign law, he is fettered by the necessity of becominga a 

translator and linguist. There is also a practice ensuing from lack of knowledge of foreign 

languages, to use works describing selected systems in common languages such as, e.g. 

English. The corollary of such a practice is oftentimes visible in the misleading presentation 

of foreign systems, due to the insufficiency of data or, what is worse, due to danger of 

repeating mistakes made by other authors. One of the axioms lurking behind comparative 

work is a high risk of making mistakes or coming up with wrong conclusions. That is why 

comparative law is a science which needs constant verification of its results. 

The methodology of learning the legal terminology of language which is not widely 

taught forces flexibility and self-learning. The required level of knowledge of the legal terms 

has its path through the exploration of introductory books of the specific law with a constant 

word to word translation. This allows the process of comparison to metamorphose into an 

analysis of foreign systems. 
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Comparatist at this stage becomes an apprentice, a learner and a student of a foreign 

law, equipped with a general understanding of criminal law. This status is indispensable 

because comparatist will escape the pitfalls of contamination of foreign system with his 

native. In perfection, he should attend to criminal law lectures, read books and materials 

dedicated to students. The earthbound solution is to study criminal law books and 

commentaries dedicated to students. 

The third pillar of legal comparison should provide a solid vocabulary of legal terms 

and basic knowledge of foreign criminal law. Essential familiarity with the systematics of the 

criminal code, the structure of crime and sources of criminal law, allows comparatist to plunge 

into the next stage. 

 The penultimate stage of legal comparison, positions comparative lawyer at the point 

where he can lay stone for analyses of the institution of concern starting from its historical 

origins, rationale of introducing into the system and logic of amendments, its development in 

the literature of the subject, its development in court practice and, conclusively, problems and 

tendencies of its evolution. Comparatist is in the selfsame point he was at the start of the legal 

comparison when he investigated juxtaposed institution in his domestic law. 

Throughout the time of this stage, it is crucial not to forget about mentioned historical 

analysis. As it was meticulously stated by M. Dubber “At the outset of our historical inquiry, 

it must be noted that the study of comparative criminal law can be oddly ahistorical. Quite 

often, criminal comparatists are content to note the similarities and differences between 

doctrinal rules in two legal systems, without spending much time on their respective historical 

roots. This is not only regrettable but also surprising since comparative law and legal history 

are so obviously related. History, after all, can be seen as one form of comparison, across 

time.”82. A survey of the court practice is particularly important because comparatist can see 

how the compared institution operates in practice. These theses examine the Swedish law, 

which is recognised as a part of the Scandinavian legal family marked with strong underlining 

of court practice83. The reverberation of this fact is visible in Swedish criminal law literature, 

where particular decisions of the court can substantially change a doctrinal approach, forcing 
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more attentiveness. By way of illustration, the decision of Swedish High Court NJA 2004 p. 

176 influenced the understanding of boundaries of an “intentional” 84. 

Next phase, have it’s been in comparing the divergences between juxtaposed 

institutions. All variables should be compared to historical, dogmatical and practical aspects. 

This stage would portray not only differences but also will lay down their reasons. 

Preceding stage summarizes the level of legal comparison and is a crucial base for the 

next layer - comparative criminal law. It is crucial to allude to questions of critical evaluation 

of a system. It will be not employed in this work owing to the fact that the author sees it as 

pertinent in comparative lawyer’s work85. Throughout this level, comparatist can construct an 

institution, which will be newly discovered for domestic systems, or for both systems. He can 

also propose a minimal modification or implementation of a domestic structure. To give an 

example: one will learn that one system provides matching punishments for an attempt to 

commit a crime and for committing a crime and another system provides punishment for an 

attempt which is reduced to ¾ of punishment for committing a crime. The composition of an 

attempt is similar in both legal systems, but the limitation of punishment can be the subject 

of legal transplant. The mission of comparatist is to propose not a blank copy of foreign 

solution but to put forward approach, which is translated into his domestic system. He should 

incorporate into its cultural and historical hallmarks of his native law. 

One of the weightiest aspects of the comparative effort overlooked by most works is a 

question of unveiling the results and trail of comparison. One should put a cut-off point 

between comparison as an internal process of comparatists work and comparison as a course 

of giving out the results of juxtaposing to the readers. It is of the essence to present the whole 

process of comparison in the condensed and unambiguous form. 

The author of this work applies himself to display comparison as a set of sequential 

lectures on the topic in order to put forward not only the institution of comparison but also 

the system in which it operates. 

Beginning of the work should comprise introduction into the foreign criminal law: a 

brief description of its history, sources of criminal law, etc. While this stage comparatist can 

also put into words similar information about his native system. The summary of this part 
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would provide a comparison of the historical development of research systems. Two main 

justifications for the historical comparison are: to portray the sources of criminal law and 

central acts adopted in both countries and secondly, to present the turning points of the 

criminal laws of both countries. 

Further, the author should give a detailed comparison of the structure of criminal codes. 

This data is indispensable when comparing Polish and Swedish criminal codes, due to the fact 

that their structures are incompatible. 

The third element of the thesis should outline basic institutes and rules of outlandish 

and native criminal law: components of a crime, punishments and other measures, etc. The 

clothing of this chapter will enumerate all the differences, if any, and will struggle to clarify 

the reasons of those divergences. 

The fourth part of the elaboration should concern in-depth analysis of rules, institutions 

and notions which are interrelated with the topic of the work. In current work, these will be 

the institution of insanity and its consequences, taken from the perspective of historical 

development, judicial practice, the literature of the subject; the notion of guilt in history, 

theory and practice. The résumé of this stage will present the dissimilarities and will strive to 

explain them. 

Before the penultimate chapter, comparatist has to build up analyses of the institution, 

which is paramount for the subject of the comparison.  This chapter should include the current 

state of affairs in the literature of the topic, court practice and simultaneously give a solid 

grasp of the historical evolution of the institution in both compared countries. In order to give 

a full picture of the subject matter, comparatist should additionally lay down a description of 

the amendments, adopted or rejected by the Legislator with their rationale. 

Next by one stage of the presentation will lie in a comprehensive juxtaposing of the 

data from previous stages. This comparison makes it tangable to see the differences between 

the institution of comparison through the prism of the system of criminal law. 

The closing chapter will lift comparative work from the level of legal comparison to 

the level of the comparative law of a particular branch of law. Comparatist should undertake 

an effort of describing proposals for a domestic system embodied in a new institution, new 

interpretations of the institution, new functions of institutions etc. 
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The aforementioned model can be very helpful to establish a constraint between 

comparatist and a reader, whomever they might be, but as every method in comparative law, 

it needs to be seen through the ultimate instruments of comparatist “sound judgement, 

common sense, or even intuition”86. 

 Comparative law is a science of hard work and constant improvement of the methods 

of comparisons, but also of the outcomes of comparison. It is not hard to get confused with 

foreign law and stumble during the comparative process. In order to intercept all potential 

misunderstanding and errors, comparative law encourage scientists to interact and cooperate. 

This is the only field of law which can be a realm of supplementary work of two lawyers, who 

together can create an error-free comparison process. This work can take a form of joint 

juxtaposing of the systems, according to methods of comparative law, which in work of more 

than one person require certain refinements. 

The starting point is that each of the comparatists should possess solid knowledge on 

the topic of comparison in his native system. Next refinement has a form of consultations at 

each level of the comparison. The intent of the consultations is to verify the results, to correct 

hypothetical mistakes, to help with translation and to build potential proposals with a credible 

understanding of the rules and institutions which were their motive force. 

In practice, such a simultaneous work is hard to secure due to different scientific 

interests, lack of time, etc., consequently, this type of comparison has a hallmark of Utopia. 

 

2. Historical inquiry of Swedish criminal law.  

 

2.1. Introduction.  

In order to examine the topic of this work, it is crucial to investigate the history of 

Swedish criminal law. This historical prelude will conjure a picture of legal acts in Sweden, 

which appertained to a criminal law situation of mentally disturbed offenders and compulsory 

measures which could be imposed on the latter category of the individuals. 

         This Chapter will be divided into two parts, first of which would give a general 

chronology of the Swedish criminal law, whereby the second would have regard to the history 

of the development of the institution of  ”insanity” and related matters in Sweden. 
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2.2. The history of criminal law acts in Sweden.  

 

 First, more organised legislation in the area of criminal law was the Criminal Code 

from 1734 (Criminal Code 1734)87. It summoned numerous articles concerning criminal 

responsibility scattered in local laws and consisted of two parts first of which was “Missdoing 

Code” (swe. Missgierningbalken) and the second “Punishment Code” (swe. Strafflag). The 

aim of the Criminal Code 1734 was to put together all legislation concerning crimes, 

punishments and courts practice88. The language of the code was casuistic, with a laborious 

descriptions of crimes. It comprised 68 types of punishments, among which one could name 

banishment for especially severe crimes, the punishment of stigmatisation and custodial 

punishments which were much as imprisonment89. The period of the custodial punishments 

varied between one year up to a lifetime. Additionally, the Criminal Law 1734 contained 

punishment of forced labour and the death penalty90. The difference between older laws and 

Criminal Code 1734 was that it included comprehensive general provisions. It embraced 

definitions of selected institutes of criminal law such as, e.g. intent, the ground of punishments 

etc. It also regulated the notion of preparation for a crime, with an explanation when the 

preparation to a crime would be punishable91. The age of criminal responsibility in Criminal 

Code 1734 was set from 15 years, with a possibility to punish even younger offenders when 

they perpetrated a severe crime with an ”evil and angriness”. For offences committed by the 

offenders in age between 15 and 18 punishment was obligatorily reduced92. 

 The theory of criminal law of that period was embodied in the work of Daniel Nehrman 

- Ehrenstråhll “Inledning till den swenska jurisprudentium criminalen”93 published on 175694. 

                                                           
87 I. Agge, H. Thornstedt, Nordets jurisdiska Handbok 1955 p. 786 
88 E. Anners, Svensk straffättshistoria. Del 1, Stockholm 1972, p. 30 
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92 R. Bergendal in: Minnesskrift…, p. 328. 
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 The wave of the enlightenment and values it promoted forced the need for changes. 

From 1809 as a result of the open letter from the Parliament to the King concerning 

replacement of Criminal Code from 1734 with a modern criminal law act, the process of the 

reforms of criminal law was in place. Thereby King Gustav III commenced works on reforms 

in various fields of law. Consequently, the law committee was formed by the King in 1811 

with an instruction to prepare proposals in the light of ”enlightenment, humanitarianism and 

improvement of the crime”. Most prominent figures of the reform were Olof Zenius and Johan 

Gabriel Richert. Olof Zenius went to Germany in 1822 intending to analyze German solutions 

in criminal law. Concomitantly, the works on new criminal law were under the influence of 

German law. In 1832 the Committee presented the project of new criminal code. It was 

prepared in cooperation with the Norwegian Law Committee under the title “Project of 

General Criminal Law” (swe. Förslag till Allmän Criminallag)95. 

 In 1815 the Committee issued its first report proposing the replacement of corporal 

punishments with custodial and the death punishment was restricted in favour of custodial 

punishments. The report was accepted and amended Criminal Code 173496. Works of the 

Committee came to an end on 1832 with a result in the „Proposal of the General Criminal 

Law” (swe. Förslag till Allmän Criminallag)97, which laid the ground for Penal Law from 

1864. It consisted of two parts: Criminal Code, Criminal Executive Code and additional 

amendments. The Big Committee aimed to introduce the principle of legality into the code. 

Due to the lively discussions and inability to find a compromise in 1841 new Committee was 

formed under the name “Old Law Committee” with the central figure of Johan Gabriel 

Richert98. In King’s Letter from 2nd of April 1833 concerning intertemporal questions of the 

transition from one criminal law act to another. According to the document mentioned above, 

the grounds of the non imputability and decreasing of the punishment regulated in Chapter 5 

„would have a retroactive power”99. Still, the project caused great discussions on its solutions, 

and as a result, work on it was much prolonged. To cut off from the arid discussions and to 

improve works on new criminal laws, the new legal body was formed “Old Law Committee” 

(orig. Gamla lagberedningen). The proposal of the Committee introduced changes to the 
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project of General Criminal Law put forward by the Big Committee published in 1844 under 

the title Proposal of the Criminal Code (orig. Förslag till Straff-Balk). Compared to the project 

of the Big Committee, the proposal provided custodial punishments on the base of the 

Philadelphia prison model. The proposal also was not adopted100. 

 The year 1855 conveyed peculiar changes into the system of cruel punishments of 

criminal law such as whipping etc. Apart from amendments of a general part of criminal law, 

between 1855-1861 new revisions were made in the area of certain crimes such as 

counterfeiting, fraud, murder, manslaughter etc.101. 

 From 1862 round of works on new criminal law came into being. The cornerstone of 

the new project was the proposal issued by the Big Committee. In 1862-1863 the Parliament 

worked on a proposal from the law department after the opinion of the Supreme Court of 

Sweden. Consequently, on the 16th of February 1864, the new criminal law was adopted under 

the designation “Penal Law” (orig. Strafflagen) and came into force in January 1865102. Later 

there were approximately 25 amendments within the period between 1864 to 1900103. 

Regarding the system of the sanctions, which was severely conferred, a pivotal role was given 

to the death penalty, imprisonment and fines. Notwithstanding, the death penalty was in each 

state of affairs a facultative punishment and could be superseded by the imprisonment. Aside 

from amendments in the system of the punishments, the Penal Law 1864 introduced 

additionally academic institutions such as proximate cause/reasonable person standard (swe. 

objektiva överskott). Concerning the subjective part of a crime, it was instituted around the 

principle of guilt (swe. skuld). The institute of guilt was a fundamental element of the crime 

and therefore, crucial for the offender to be found liable to the law. Though, legislation 

advanced the situation in which guilt could not be attached to the deed by reason of certain 

conditions of the offender such as mental illness. Concomitantly, diminished liability was 

provided for offenders at the age of 14 up to 18. The offender who had committed milder a 

crime in age between 14 and 15, was treated as an offender under 14 years old. For committing 

a severe crime, the offender between 14 and 15 years could be found liable to the law for 

committing a severe crime and had proper intellectual development which was assessed in 
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each case. Under the Penal Law 1864, the crime was severe when it was punished with the 

death penalty or forced labour for more than two years104. Contrasting to the proposal of 

General Criminal Law from 1834, the Penal Law 1864 did not incorporate the principle of 

legality105. 

 The Penal Law 1864 was revised a great many times. One of the first vital amendments 

was furnished in 1890. According to it the attempt of arson was criminalised. Not counting 

above-mentioned the system of punishments was enriched with cell imprisonment and forced 

labour, which could be amalgamated106. The year 1906 conveyed a new type of 

imprisonment, which was executed in a dark cell for up to 3 years. Additionally, one of the 

paramount novelties was the introduction of institutions of probation (orig. vilkorlig 

frigivning) and suspended sentence (orig. vilkorlig dom). The probation could be imposed 

upon the person under the following conditions: 1) the offender who was sentenced to at least 

two years of forced labour; 2) ought to serve at least 3/4 of the punishment. 3) throughout the 

punishment’s period, the offender had to conduct himself in a proper manner. The probation 

interval consisted of the remnant of the sentence and an additional year to the time of the 

original sentence. Regarding probation, it could be imposed on the offender who committed 

a crime punished with punishment for up to three months of forced labour or six months of 

imprisonment107. 

 The year 1910 brought the second wave of amendments, proposed by the Committee 

with two leading names: Johan Thyren and Karl Schlyter. First of them, was a professor of 

criminal law from Lund, who held the office of a Minister of Justice. As a representative of 

the sociological school of law, he advanced the revision of the regulations concerning 

treatment juvenile offenders, repeated offenders, alcohol addicts and vagabonds, by 

introducing „protective measures” (swe. skyddsåtgärder). The larger part of his ideas was put 

forward in his work “Principles of criminal law reform” (swe. Principer för en strafrätt 

reform)108. The Committee he chaired, proposed new general and special parts of the 

criminal law still, they were not adopted. 
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 The first decade of the 20th century has brought about a great many crucial 

amendments. One of the most noticeable was the abolishment of the death penalty in 1921109. 

In 1928 Penal Law was implemented with new preventive measures: detention and 

internment, which were enacted for the indefinite time. With respect to detention, it was 

imposed on offenders with “diminished sanity” (swe. forminskat tillräknälig) and with 

reference to internment (swe. internering) it was imposed upon recidivists110. The critical 

novelty for the system of criminal law was adopted in 1935 and implemented juvenile 

offenders imprisonment (swe. ungdomfängelse). The quintessence of the institution was not 

only to punish the juvenile offenders but also to provide him with a certain profession and 

consequently to rehabilitate him. The punishment was imposed on the individual for the 

period not shorter than one year and could not exceed four years. Following that, starting from 

1927 new laws were adopted by the parliament: the law on enforcement of fines (1937), the 

law on conditional sentencing (1939), The law on parole (1943), the law on enforcement of 

custodial punishments (1945). 

 In 1953 new criminal law committee commenced its work, with a leading figure of 

Birgen Ekeberg. The Committee put forward the proposals of amendments of the Penal Law 

1864 in part concerning institutions of the general part of the criminal law such. The proposal 

dealt with self-defence, attempt to commit crime, preparation to a crime and inchoate 

crimes111. 

 In 1956 the project of new criminal law act was propounded by the Committee chaired 

by Supreme Court President Karl Schlyter. The law was set forth under the title “Protection 

law” (swe. Skyddslag). On account of the lively discussions accompanying the proposal, it 

was embraced only in 1962. The aim of the project, judging by its first title, was to shield the 

society from the criminals. On the other hand, the law aimed to provide a well-adjusted 

reaction to the particular crime and offender, i.e. to send the offender to sobriety care, juvenile 

care etc.112. The title “Protection law” was critisized, thereby to find a compromise the new 

law was titled “Brottsbalken” (exact translation: Code of crimes). To emphasize the nature of 

the reaction to a crime in a new Code the terms punishment and other measures (care, 
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measures), were replaced by the word “sanction” (swe. påföjld)113. BrB consists of general 

and special parts, which are divided into 38 chapters. Chapters 1 and 2 regulate the institution 

of crime and the principles of operation of Penal Code 1962 in time and space. Chapters 3 - 

22 form a special part and regulate specific crimes. Chapter 23 govern the institutions of an 

attempt to commit a crime, preparation for a crime and inchoate crimes. Further Chapter 24 

regulates the institution of self-defence and associated institutions. The Chapters 25-38 of 

BrB regulate the system of punishments and other reactions to crime and certain procedural 

aspects114. 

 

2.3. The history of an institution of diminished responsibility. 

 

2.3.1. Institution of diminished responsibility in Criminal Law 1734.  

 

 The source of difficulties under the Criminal Law 1734 was the fact that court in case 

of alleged insanity was obliged to choose between two options: lack of punishment and 

punishment 115. Courts, in many cases, faced the two choices, one of which was to impose, 

e.g. death penalty on the offender or to adopt the view that the offender was not responsible116. 

In practice, the courts often imposed a severe punishment such as e.g. death penalty on 

offenders and then King in Royal Letters to particular courts amended the sentence in the light 

of the mental state of the offender. Royal Letters addressed to the various courts throughout 

the 18th and 19th centuries and dealt with mental disorders and mentally „poor” offenders, 

together with directions to reduce or change punishment. To give an example from practice 

preceding Criminal Law 1734, in King’s Letter from the 5th of July 1709 to the Court of 

Appeal concerning the case of J.S. The offender was sentenced to the death penalty for 

treason. The letter put forward that the offender ”was not in his mind” and that punishment 

ought to be alternated to 200 silver dallars paid to church and 14 days of custody on water 

and bread117. 
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  In preparatory works for Criminal Law 1734, the members of the Committee debated 

whether to put into the Criminal Code a ground for reduction of the penalty or simply to leave 

it to the doctrinal deliberations. The argument raised against was that it was impossible to 

enumerate all the situations leading to reduced punishment in criminal code. The argument in 

favour was that the need for such a solution was tremendous and that criminal code could 

layout only exemplary enumeration reasons for reduced punishment118. 

 

2.3.2. The institution of diminished responsibility in Penal Law 1864.  

 

 In the project from 1830, among grounds of the reducement of punishment, the 

following conditions were listed: 1) the offender did not realize the criminal character of the 

doing due to the negligent upbringing, lack of education or experience, or similar reason; 2) 

the offender was temporarily and without his guilt in a state of violent emotions or perception 

or of such a condition that caused a memory loss. All above that, the proposal included 

specific grounds for criminal liability of deaf and mute offenders in Chapter 7 § 9: 

 „The deaf person, with lack of education or experience, who was not aware of the 

criminal character of the doing, will be free from punishment119”. 

 Chapter 6 § 11 dealt with offenders who were deaf, nevertheless were not free from 

punishment based on Chapter 7 § 9. It permitted reduced punishment for crime punished by 

forced labour or life imprisonment120. 

 In the proposal of criminal code proffered in the year 1841, the gourds of reducing of 

punishment were put in Chapter 6. It mainly treated on the awareness of the criminal character 

of particular doing and on the institution of necessity. § 10 stated that the offender who has 

committed a crime with a lack of full use of understanding even though he or she could not 

be freed from punishment based on the § 2 or 3 Chapter 7, could not be subjected to the death 

penalty and the period of imprisonment had to be reduced for one or two levels, depending 

on the circumstances of the case121. The same reducement mode was implemented toward 

deaf and mute offenders. In elucidations to the project, the Committee put forward that the 
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norm concerning deaf offenders would take place even when the latter did not have a lack of 

full use of of understanding. Engrossing conversation dealing with lack of full use of 

understanding and lack of use understanding. Judge of the Court of Appeal, Wretman wrote 

that, it was beyond discussion that level of intellectual development diverges between 

individuals, thereby the perception and understanding, the environment of adolescence varies 

also. Notwithstanding, to refrain from crimes is a duty of all citizens, regardless of the level 

of understanding. He carried on that terms insane, or lack of use of understanding are 

frequently so close and as a result, hard to differentiate122. In most situations, the terms can 

be used to gain procedural benefits. Wretman gave an example of the perpetrator who was in 

a state of alcohol intoxication, so he could claim that his being in a condition of lack of use 

of understanding was caused by the drunkenness123. The ministry of Justice Lars Herman 

Gyllenhaal decided to reconcile the wording of the paragraph. The solution was that had 

criminal temporarily deprived himself of the use of understanding in the result of consumption 

of strong alcohol would not lead to a lack of punishment. The new wording of the article was 

as follows: „Had someone committed a crime, due to corporal illness or insanity, senility or 

other similar conditions, causing lack of full use of understanding, without offender’s guilt, 

would not be punished”124. 

 The Penal Law 1864 included the grounds of reduction of punishment. The ground for 

punishment reduction was based on bodily illness, mental disorder, senility or other condition, 

which occurred without the guilt of the offender, which caused decreased the ability to 

understand furthermore § 5 was not applicable. The 5:6125 was a bedrock for reducing 

punishments: death penalty to forced labour for the duration from 6 months to 10 years. It is 

important to mention that reduction of the punishment concerned only main punishments126. 

One of the first points in 5:6 was a mental disorder which was not covered by the 5:5. 

Alongside, the literature of the subject scrutinized the question, without prevailing answer, 

whether 5:6 could subsume the conditions not directly regulated in its wording e.g. 
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disturbance of bodily functions understood as lack of full voluntary capacity, which gave rise 

to basic act127. 

 The first commentary to the Penal Law from 1864 written by Richard Carlén in 1866 

“Kommentar till strafflagen” uttered that it was puzzling to define the area of application of 

the aforementioned paragraph. R. Carlén was very cautious in his statements owing to the 

fact not to promote any interpretation of the § 6. Instead, he presented a list of situations when 

the offender had less developed use understanding or had grave problems with the use of 

understanding juxtaposing to other people. Simultaneously he advised courts to reach for the 

help of medical experts in order to establish the condition of the offender128. 

 While analysing the text of 5:6 all the situations of “mental disorders” other than 

mentioned in 5:5. In order to differentiate it from 5:5, the term used in 5:6 was „intellectual 

understatement” (swe. intelektuell undermålighet). Further analysis portrays that 5:6 

encompassed the condition of „disturbance of mental activity”. In order to enact 5:6 the 

mental state of the offender should have a causal link with the crime. The state of intoxication 

with the offender’s guilt was not ground for reduced punishment under 5:6129. The attitude 

was put forward in Royal Letter from 16th of November 1841 discussing drunkenness. It 

provided that person committed a crime in the state of alcohol intoxication would be not 

treated differently; thereby, the punishment would be imposed on a regular basis. The keynote 

of the latter was the fact that drunkenness increases the possibility of committing a crime; 

naturally, the fact of abstaining from self-intoxication equals to taking precautions in order 

not to commit a crime130. 

 Penal Law 1864 encompasses the possibility of the reduction of punishment for the 

deaf and mute offenders. In 1921 5:6 was amended and had the following wording: 

 „Had someone committed a crime as a result of corporal or mental illness, senility or 

similar condition which occurred without one’s guilt, would it cause lack of full use of 

understanding and offender cannot be imputable based on § 5, consequently, the punishment 

would be reduced under the normal limits of punishment for the crime”. The punishment for 

crimes committed by the deaf and mute offenders could not be reduced since these categories 
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offenders were omitted by the legislator131. Under the § 6 the offender was not sentenced to 

punishment. As a result, the indictment would be filed only based on the uncertainty of the 

mental health of the actor; thereby, the prosecution will have only formal character132. 

 For a certain period, Chapter 5 § 6 was heavily criticized due to its wide interpretation; 

hence it was implemented in a lot of situations. The culmination point of the criticism was the 

year 1945, which forced the wave of amendments. 5:6 was disparaged because, on peak of it 

most favourable interpretation, it covered almost every situation of committing a crime under 

the influence of any disturbance of mental or another origin. Consequently, 5:6 was partially 

amended. The legislator decided to narrow the use of 5:6 by introducing the need for a 

thorough examination of the offender when there was a risk of recidivism and when the 

perpetrator had earlier experienced problems with mental health. The legislator stressed that 

the mental state of the offender had to deviate from the standard133. 

 The wording of the 5:6 was also implemented with a state of “mental abnormality”, 

which encompassed situations of defiance in intellectual understanding. Amendment urged 

the need for constructing specific circumstances which can cause a reduction of punishment. 

The role of courts was to investigate whether the circumstance was present. What is more, the 

courts were given an option to impose probation on the offender, depending on the severity 

of punishment, to be more precise when the punishment did not exceed one year of forced 

labour. 5:6 could be enacted in situations of severe, temporary disturbance of mental sanity. 

In order to be covered by, the 5:6 the offender’s condition ought to be in causal link with 

committed crime134. 

 

2.3.3.  The practice of implementation of Chapter 5 § 6 of Penal Law 1864. 

 

 To see the full picture of the solutions adopted in Penal Law 1864, one should also 

describe the practice of implementation of the 5:6. 

 Practical use of notions of diminished responsibility under the Penal Law from 1864 

was shaped by the Health Collegium135. The new wording of the institution, especially 
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psychiatric criteria was a challenge for the doctors. Prominent medical doctor A.T. Wistrand 

stated that examination of offenders with certain mental deviations ought to be performed 

from the perspective of the capability of the offender to have ability to self-determine his 

actions, did he have freedom to act136. 

 In Health Collegium’s practice § 6 became an optional solution in complicated 

situations. The role of Health Collegium, before 1826, took Royal Letters to Courts of the 

Kingdom. One of the earliest situations, when the Health Collegium made the decision on 

softening circumstances, was the year 1853. In the case, the offender was sentenced to a fine 

and nine days of custody on bread and water, as well as for duties for the church. The doctor 

stated that the offender had self-reliance deficiency and minor stupidity; consequently, B. was 

diagnosed as an individual with mental disability. The offender did not posse’s volitional 

capacity in the result of the organic brain decease. Health Collegium issued an opinion 

according to which offender was not deprived of the possibility to decide how to act; his 

capability was reduced as a consequence of the organic disorder and addiction, which gave 

rise to difficulties with understanding the moral and legal consequences of his doing. In 

connection with the above mentioned, Health Collegium proposed to reduce the punishment. 

The majority of the Court of Appeal decide to sustain the ruling of the lower court, with the 

dissenting opinion of three judges who would find B. free from punishment. The punishment 

was reduced to 9 days on water and bread without church obligations. This approach of Health 

Collegium was than given as an example of the future understanding of § 6 under the Penal 

Law from 1864137. 

 The tendencies of implementation of § 6 were to encompass the offenders with 

melancholy, psychopathy with severe disorders, imbeciles and deaf/mute offenders. An insane 

and feeble-minded offender with strong, intense symptoms were exculpated based on § 5. As 

an aberration from § 5 part 2 were treated not only acute redundancy, moreover types of severe 

chronic mental illnesses. Notwithstanding, offenders with diminished responsibility were 

answerable to § 5 under the condition that crime was committed in the described mental state 

of the offenders, in disparate situations, the punishment was reduced based on § 6. Hence, it 

was troublesome to delineate the lack of punishment and reduced punishment. Health 
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Collegium proposed stringent rules concerning the examination of the offender138. An 

individual was examined by the prison doctor, who oftentimes was not equipped to perform 

psychiatric diagnosing, and the offender was placed to the hospital for a more thorough 

examination. The approach of the Health Collegium gave a bigger attention to the symptoms 

of the mental ailment. Starting from 1870, the path was altered to leave behind the 

symptomatic approach in favour of the examination of offender’s inner - mental condition. 

The direction of the examination procedure was caused mostly by the personnel of the Health 

Collegium, to be more precise, their approach to psychiatry. Certain groups of disorders 

changed their place from being covered by § 6 to § 5139. 

 When the observation of the offender did not provide apparent results, the clinician 

oftentimes reached for § 6 as a ground for reduced punishment. The process was called the 

principle of middle – way (swe. medelvägprincipen)140.  

The § 6 was additionally implemented in cases when the circumstances of a crime 

surmise a ground to mental deviations; still, examining doctor did not spot the symptoms of 

mental illness. This modus operandi was typical for crimes committed as an instance in state 

senility141. The middle – way principle was superseded in the 19th century by the principle of 

opportunism, which connotes literal interpretation of the § 6. The consequences of this 

interpretation were that dangerous offenders could be released to society and committed more 

crimes142. 

 The sample of the struggles with the implementation of § 6 was present in sentencing 

practice. In one of the cases from 1866 High Court strived with the question whether an 

offender was insane, consequently whether the actor was imputable or not, and as a third 

option whether § 6 was pertinent. The offender, A.J., was accused of arson. He was observed 

by the prison doctor who came to the conclusion that the offender possessed use of 

understanding. As one of the reasons for the conclusion doctor presented the argument that 

A.J. told him that he had never felt mentally ill. Health Collegium issued a decision according 

to which A.J. was insane. The court imposed full punishment to A.J., explaining that A.J. 

showed himself as a smart individual. Court of appeal exculpated A.J. Case went to High 
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Court which ruled that A.J. had diminished responsibility based on § 6 and sentenced him to 

forced labour. The Health Collegium issued a second decision. According to it, A.J. was not 

in need of treatment in a mental health facility; sitll, the prospect of relapse of the illness was 

high, thereby he ought to be sent to forced labour143. 

 In the second case from 1914 High Court faced the question of whether mental 

infantilism could be a ground for the diminished responsibility. Most of the judges followed 

the opinion of the Medical Board and applied § 6144. 

 Court practice under the Penal Law 1864 was that the punishment was reduced in a 

handful of ways. The first was inside the same type of punishment - reduced imprisonment; 

on the other hand, the punishment could be substituted from forced labour to imprisonment, 

from imprisonment to fine. 
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2.4.  The history of an institution of insanity.  

 

2.4.1. The terminology concerning the notion of insanity.  

 

The analysis of the historical situation of the insane offenders is interconnected with 

the terminology used to describe the state of insanity. The initial term which was laid down 

in old laws such as Upplandslagen and in Helsinglagen was word ”galin”145. The etymology 

of the word derives from the word ”gadr” which means “song of trolls” and the word ”gala” 

which means "singing”146. The term was replaced with the locution ”avita” - meaning 

”insane”. Those words were often used interchangeably without specific differences 

provided. Big Law Committee in the project of General Criminal Law from 1832 in Chapter 

7 § 2 used both terms ”galning” and ”avvita” explaining that it subsumed all kinds of states 

of mental illness147. 

One of the earliest cases dealing with freeing a person from punishment based on 

insanity was registered in Stockholm in 1481. The case concerned a severe deviation of 

mental health of a state official. The offender had 12 witnesses stating that he was ”crazy” 

and ”furious”. During the court proceedings, he was in a healthy state; still, there was an 

indication of manic psychosis. According to old laws, the ”crazy” or ”furious” individuals 

were not punished148. 

 

2.4.2.  Institution of insanity in Penal Law 1734. 

 

In Criminal Law from 1734, only the court could decide whether a person was insane 

or not. There was no provision allowing consulting a doctor. One of the first situations of 

asking for the expertise of a doctor with regard to the mental state of the offender took place 

in 1736, which happened in Stockholm. A physician and a doctor were ordered to assess 

offenders’ mental state149.  
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The Royal Letter from 1713 put forward that in case of mental abnormality, which 

occurred without an individual’s guilt, the offender was not punished150. Moreover, it 

provided fines to an insane offender, who killed the person due to the negligence. The offender 

was sent to a particular mental institution or put under the guard151. 

 The works on the Criminal Code 1734 were accompanied by theoretical discussions 

regarding the status of the insane offenders. One of the most distinct voices of that time 

belonged to the David Herman, a well-known criminal law scholar who wrote already 

mentioned the book from 1759 ”Inledning till svenska jurisprudentiam Criminalen”. He was 

acknowledged for his practical approach to criminal law152. The focal place in his ideas was 

given to the question of a lack of free will, understood, as a possibility to decide and follow 

once will, and its consequences for criminal responsibility of the insane offender. Nehrman 

collated the person without a free will with a child; thereby, he stated they lacked sanity (swe. 

förståendet; exact translation: understanding). Thus, the insane offender could be punished 

neither for murder nor for petty crimes. As one can discern, Nehrman saw the impairment of 

volitional capacity with the lack of sanity. In practice, courts were proving that offender of 

that type had a „little of understanding”153. Nehrman adopted the standpoint that when 

accused had an impairment of volitional capacity, which was obvious while the court 

processed, he ought to be examined by the professional doctor to obtain an answer, whether 

the offender was insane. Was the response positive, the punishment became pointless due to 

the individual’s state. D. Nehrman pointed out that even sleepwalkers were to be treated as 

insane offenders. Nevertheless, committing a crime after self-intoxication would cause 

punishment to the offender for committed crime and a crime of drunkenness. The explanation 

was that the offender caused the state of intoxication and by that contributed to committing a 

crime154. 

The topic of his commentaries was also the problem of simulation of insanity by the 

offenders. In this set of affairs, courts ought to have recourse to trained ”medicus”. The 
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specialist should examine the offender to assess the state of his mental health and to answer 

the question of whether the offender had been simulating insanity or not155. 

 Criminal Law 1734 included new rules, which were influenced by the Nehrmans 

ideology of professional examination of the offenders. Still, it was burdened with an 

inevitable hardship, assignable to deficiency of qualified doctors, and thereby examinations 

were regularly carried out by the surgeons, clinicians et cetera. This set of circumstances lead 

to issuing the Royal Letter from 9 March 1826, which regulated the procedure of assessment 

of the mental health of offenders. The Letter regulated that courts would not impose 

punishment on the insane offenders; instead, the insane offenders would be treated in a 

manner that will secure protection of the society156.  

It included two conditions objective and subjective. First of them concerned the fact 

that the offender was in a state of mental illness or have been while committing a crime. The 

way of thinking was the following: the offender while committing a crime or during the 

criminal procedure was mentally ill, but it could not be asserted with certainty. Ergo, the 

doctor ought to provide preliminary assessment without an expert’s opinion157. Prof. Kinberg 

understood the latter as an instrument for extended diagnosing. The letter provided the 

condition under which the procedure described in the document was enacted: 1) the person 

accused of committing a crime in a state of insanity; 2) the question of releasing based on this 

ground. The literature concerning the interpretation of the letter was impoverished. Prof. 

Carlén made short remarks concerning the Royal Letters’ interpretation, stating that the 

abovementioned document was self-esteemed158. 

The Royal Letter from 1826 put forward that if “the person is or was while committing 

a crime insane and the question of her release was in place during the criminal procedure the 

court would order the expert’s assessment of offender’s mental health”. The opinion of the 

expert should encompass characteristics of an individual’s morality, a character of a person 

and level of danger he or she presented159. The King Carl XIV Johan in the Letter from 1826 
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also regulated the procedure of assessment of the offenders with possible mental deviations. 

The court ought to consult with the Royal Health Collegium. The number of such cases was 

from 20 to 40 opinions per year. After 1865, the assessment ought to encompass information 

stating whether the offender had a lack of use of understanding or full lack of use of 

understanding for the moment of a crime. 

The court practice seemed to confirm rules laid down in the Letter. In the universal 

decision of Swedish Court of Appeal from 12th of April 1826, the Court put forward that in 

case of offender who committed a crime was insane, he would not be punished, and court 

should not issue ruling concerning his future treatment, the Court should send the offender 

until care so that he would not be dangerous to society160. This decision of Swedish Court of 

Appeal indicated that the role of the Court was to ask for the assessment in order to state that 

offender could not be punished, but the question of treatment was up to the specialized 

institutions. 

 The Royal Letter from 1826, on top of that, formed new office - Health Collegium 

(swe. Sundhet Collegium). The sole purpose of the Collegium was to issue decisions whenever 

there was a situation, which led to lack of punishment due to the mental health of the 

offender161. In practice, the Health Collegium positioned itself as a specialized organ in 

troublesome cases. Such a position of the Collegium was formed form case to case. To give 

an example, Torsten Sondén described the case of examination of an individual by the 

provincial doctor, who issued an opinion according to which he could not provide results in 

case of A. Andersson because of its complicated character and excluded himself from the role 

of an expert. The offender murdered his wife and children. The protocols of the case provided 

data according to which A. Andersson suffered from speech and mimic disorders, indicating 

with other symptoms mental health disturbances and anticipation of lack of responsibility. 

The Collegium issued a decision providing that it was uncertain whether the offender was 

insane. Despite the opinion, the Court chose the most severe punishment and sentenced A. 

Anderson to the death penalty on 6 February 1833162. Even though the opinion of the 

Collegium was not taken into account by the Court, its role as a specialized and leading 

institution in cases of mental health assessment was proved. 
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 The first time when the Health Collegium was asked to examine the offender was the 

year 1828. At the end of the 1830s, there were up to two examinations each year. Starting 

from 1840, the number of assessments increased up to five cases annually, with a total of 31 

cases in 1846163. 

It is worth mentioning that first time the term ”psychiatric assessment” appeared in the 

proposal of Law on mental health from 1929. Law on the assessment of criminal offenders 

from 1966 (SFS n 304) regulated: ”The aim of the law is to instruct a doctor to issue 

assessment regarding suspect. The assessment should encompass only the data mentioned by 

the Royal Letter.” The Law provided two types of assessment’s procedure. The first one was 

the observation of the patient in the clinic – somatic observation. The second one was - 

psychological tests, with IQ test as an additive to the assessment164. 

 

2.4.3.  Institution of insanity in Penal Code 1864. 

 

 In the proposal of the Big Committee under the title ”General Criminal Law” from 

1832, the question of insanity was regulated in Chapter 7165, with the following wording: 

§ 2. Deed, committed in the state of insanity or absurdity, or by the offender who because of 

illness or age-senility is bereft of sanity, is unpunished. 

§ 3. An offender who temporarily and without his guilt, was in such a mental state that he was 

not sane, the committed deed being unconscious, is unpunished166. 

 In the clarification of the proposal, Big Law Committee stressed that to say that doing 

is punishable it should be committed with free will and ability to understand the illicit 

character of the doing. Both those criteria were not met when the crime was committed by 1) 

child under the age of 10 years; 2) the offender who was in a condition of insanity, absurdity 

or a state of illness, or senility, which cause lack of sanity. The Committee stated that this 

paragraph did not encompass doing committed on account of fanaticism, religious beliefs 

etc.167. 
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 With respect to the § 3, the situation where an individual committed a crime in a state 

of interim lack of understanding without his or her guilt. To this category encompassed, 

according to Big Law Committee substantiation, doing committed while sleeping, in a state 

of severe fright, which excluded all the senses or in state of drunkenness that was caused 

without actor’s guilt168. 

 Besides the group mentioned above of the offenders, from the standpoint of § 3 the 

similar standards were applied to deaf and mute offenders. This group of offenders did not 

acquire proper education and could not gain appropriate experience. Delineating that ”this 

situation is so palpable that the regulation does not call for further explanation”169. 

 The aforementioned § 2 and § 3 were heavily disparaged. One of the critics, doctor of 

law Wijkman elucidated that wording of Chapter 7 § 3, in particular, term ”temporarily” (swe. 

tillfälligtvis) was redundant and leading to confusion, because the Committee did not explain 

the way of treating the person who self-intoxicated itself in order to commit a crime thus also 

could claim to be in the state included in § 3170. 

 The ensuing reprove was put forward by the Court of Appeal of Skånska, which 

addressed § 2, to be more precise the wording ”whether the offenders after committing a crime 

in such a condition were to be treated the same.” The court stated that such a wording meant 

that the purpose of punishment was completely eluded, does not matter whether insanity 

occurred before or after criminal doing”171. 

 In due course, those paragraphs were little of the change, nevertheless from 1844 the 

word ”galning” was ruled out, due to the fact that word ”galning” and ”avvita” caused a 

tautology in the system and use of one of them would suffice172. 

 In Penal Law from 1864, the term ”galning” was not used, thereby term ”avvita” was 

maintained. Notwithstanding, the wording was implemented with additional terms such as 

“the use of understanding”, “one who lacks use of understanding as a result of illness or 

senility”, ”in such a state that he is not conscious”. The term “lack of sanity” (swe. 

medvetlösa) was disapproved because it was obvious that a person in such a state could not 
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commit a crime since there was no need to put it into the Criminal Law173. In spite of that, T. 

Sondén indicated that word ”medvetlösa” in Swedish language was a synonym of ”not in his 

sane ” and was adopted from the German word ”Bewusstsein”, which was a probable reason 

for its place in the Penal Law174. The wording of the chapter caused a lot of confusion in the 

ranks of forensic psychiatrists who had to appraise the terms of their field of study and 

simultaneously reckon with a legal term. The state of affairs led to hesitancy. The opposition 

among psychiatrists was immense. O. Kinberg highlighted that in practice, experts should 

ignore the wording of the law and bargain on their field of study175. 

 Locution ”avvita” embraced temporary states of disturbance of sanity, which were 

results of mental illness, corporal illness or senility. There was an indication of the notion of 

lack of sanity because of bodily disease or senility, causing state comparing to insanity. The 

partial explanation provided that designation ”avvita” indicated the mental illness, but did not 

encompass all the situations176. 

 Penal Law from 1864 regulated that following group of offenders was not imputable: 

minor and juvenile offenders177 with abnormal upbringing conditions, insane offenders, 

offenders with aberration, offenders in anomalous states, offenders with delusion. 

 The first category, the juvenile offenders with abnormal upbringing environment, 

embraced offenders in upcoming conditions: growing up without regular contact with the 

society, deafness and infirmity without proper education178. Still, according to Chapter 5 § 2 

the offender who reached the age of 15 but did not finish 18 years would be sentenced to a 

reduced punishment. The punishment was shortened according to general rules179. The 

juvenile offender was sentenced up to 4 years of the imprisonment. Almost 3/4 of all juvenile 

offenders were experiencing problems with intellectual and mental development. Before the 

year 1945, the court practice was to enact 5:5 to juvenile offenders180. 

The insane offender was an offender in a state of lack of use of understanding, which 

was caused by the state of mental abnormality with its source on mental illness or bodily 
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illness. Insanity in wide perspective was regulated in Chapter 5 § 5. The paragraph used the 

term “avvita” in the more common wording ”från vettet” which meant ”out of sanity”181. It 

was a condition, which “takes its origins only or at least from disturbance of mental functions, 

which may have its origin mainly or partially in bodily illness”182.  

The penultimate condition was a corporal illness, which influenced the sanity of a 

person. The last situation was senility, comprehended as a sum of psychological factors. 

However, there were additional forms of ailments affecting life functions. They could emerge 

in lack of voluntary capacity to direct one’s actions combined with the use of understanding 

e.g. kleptomania, pyromania. There were voices in the doctrine of criminal law articulating 

that Chapter 5 § 5 was also applicable in the aforementioned conditions183. Neurosis was not 

covered by Chapter 5 § 5. However, in the law regulating mental health treatment, it was 

categorized as a mental state, which caused insanity, thereby an individual was treated in 

mental health facilities184. The term “mental deviation” was understood as intellectual 

underdevelopment. In practice, these were offenders with an IQ of 65 – 70185. 

 The third category of conditions enumerated in Chapter 5 § 5 was „another mental 

abnormality of a severe nature equates to insanity”. It was comprised of the mental health 

states causing physical danger, brain disorders, neurosis. Abovementioned conditions were 

relevant from a criminal law perspective when they were present during the deed. To go 

further crime should be committed under the influence of the mental abnormality.186. 

 The second part of Chapter 5 § 5 regulated the situation where, without offenders’ 

guilt, the state from Chapter 5 § 5 transpired. Due to the wording of Chapter 5 § 5 part 2 

”without one’s guilt”, the problem with its understanding was underscored by Torsten Sonden. 

He put forward that in reality, this kind of interpretation could give ground to the state of 

alcohol abuse be the reason for lack of punishment187. He took a position that without one’s 

guilt in the situation of narcosis even though person willingly put himself into the state of 

narcosis, would lead to absurd practical consequences188. 
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After the 1945 amendments, the scholars discussed the state of abnormality caused by 

a stroke or use of drugs. The outlook, which dominated in the court practice, was the test 

according to which the person inflicted the state with or without his or her guilt. If without 

her guilt, she could not be punished. On the other hand, if the preson caused the state, the 

latter was imputable. In the case of self-intoxication, it would not lead to inculpability189. 

 The occurrence of the conditions named in Chapter 5 § 5 did not mean that person 

would be automatically freed from the punishment. As a rule, the delinquent would be sent to 

the mental facility and the time of a stay in that facility would not be set. The court did not 

decide on the question of the particular treatment; thereby, the decision was made by the 

administration of the treatment facility190. It means that at this point the question of risk of 

committing a crime in future was not set as an obligatory constituent of a placement to the 

facility.  

 In the year 1936 the Law Committee composed of the ministry of justice Karl 

Schlyters, advocate Eliel Löfgrem, professor of criminal law Folke Wetter, prison official 

Hardy Göransson, jurist Thorwald Berquist and professor of the forensic psychiatry Olof 

Kinberg, began works on the project of amendments. The Committee had proffered wording 

“bereft of use of mind understanding” caused hardship in practice and was replaced with 

wording “in time of the act the actor was insane or under such a disturbance of awareness 

which equates to insanity”. The problem with the version in force was that it encompassed 

only the insanity. The amended wording “a disturbance of awareness which equates to the 

insanity” provided possibility to make allowance for other offenders in a state of insanity. 

Prof. Kinberg proposed the similar notion in 1916. Professor used the formulation “thus 

equivalent status [equivalent to insanity – A.W.]”. The proposal was criticized for its 

ambiguity. The new solution encompassed severe forms of psychopathy, certain types of 

mental disabilities, severe neurosis and drug addictions. There were doubts, whether putting 

them in the same position as insane offenders and consequently using the same measures to 

the offenders who were not insane in strict meaning would be effective. O. Kinberg was of 

the opinion that in that situation, insanity and a mental deficiency would lead to non 

imputability, where other states would be qualified under the new version of Chapter 5 § 6. 
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This approach ought to make it possible for courts to adjust measures to the chosen group of 

offenders. The professor of the forensic psychiatry Viktor Wigert discussed the proposal. He 

voiced that the term “insanity”, “psychopathy” and “mental disorder” were not purely 

medical terms and needed to be understood strictly from the legal perspective. He deliberated, 

that clinician who was asked to undertake an assessment of offender’s mental capacity should 

consider not only sole character of the mental illness but also an aspect of the reaction to the 

crime, to be more accurate, its consequences for the individual. He was against viewpoint 

according to which courts by themselves could sent as it was in the proposal, the offender to 

the psychiatric care and by that the borders between punishment and psychiatric care would 

disappear191. 

 The project was not adopted and became a part of further works with a visible activity 

of dr Torsten Sondén. Dr Sondén strove to combine psychiatric knowledge and legal 

knowledge to form more efficient solutions. As an outcome, the regulation provided that the 

insanity or mental disturbance had to be attached to a doing. This wording would not 

comprehend the psychopathy and other mentally abnormal conditions, encompassed by 

Chapter 5 § 6, thereby offenders were accountable. According to Sondén, these solutions gave 

certain sentencing flexibility to the courts to choose custodial punishments and in-prison 

mental divisions, which could provide proper treatment to the offenders. The project 

presupposed that prisons would be apter for the psychopaths since mental hospitals could not 

treat psychopathy due to the lack of treatment. The proposal was once again a subject of 

animated debates. One of the voices, prof. Kinberg, pointed out that psychopaths should be 

punished on an equal basis with other offenders, which, according to him, was a “barbaric” 

solution. His way of thinking was grounded on the viewpoint that psychiatric care was more 

humane than prisons192. 

 Newly-appointed minister of justice, Thorwald Berquist, put forward that the topic of 

amendments was very complicated; consequently, it had to be rethought in a comprehensive 

aspect. The cornerstone of his outlook was that the question of imputability, therefore among 

others the question of insanity, psychiatric care and punishment would depend on the 

necessity to treat an offender in the mental health hospital or on the chance to attain the same 
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aim by the treatment in mental health wards inside the prisons. Consequently, T. Berquist 

proposed the following wording of Chapter 5 § 5: „Offender, who committed deed being 

insane, mentally disordered or in mental state which differs from the normal, and should be 

put to special care, would be free from punishment”. The reception of the proposal was 

negative since it deprived the courts of the influence during the proceedings because the base 

for the insanity would be solely the result of the expert’s assessment of the offender. In the 

final version, the wording of Chapter 5 § 5 was included in the proposal from 1935. That 

being so, the wording was following „The act committed by the insane offender or by the 

offender with a mental state equates to the insanity, would be free from punishment” the 

offenders in the state that equated to the insanity according to this amendment were non-

imputable. During the works on the project in the parliament, the wording of Chapter 5 § 5 

was redrafted in the following words: „The individual would not be responsible for his deed, 

which he committed under the influence of the insanity, mental disturbance or another mental 

abnormality of a profound character, equated with insanity”. The provision put forward that 

the state described in the proposal that there should be a causal link between the crime and 

the state193. 

The older approach to insanity was present in works of prof. Hagströmer who 

constructed a three-fold test forming insanity: 1) understanding of the doing; 2) knowledge 

of the law; 3) freedom to choose to act in accordance with law194. As it was mentioned, 

Hagströmer also distinguished the offender who was not aware not only of criminal law but 

of law in general, so-called ”awareness of law”. Under the third condition – freedom of will 

an actor understood that the person has the ability to use her free will, so to choose between 

how to act and how not to behave. The main point of this approach was that Hagströmer did 

not connect this with the lack of punishment but more with conditions of punishability. He 

understood that lack of punishment basing on § 5 because there was no disturbance of 

understanding. Hagströmer gave an example when the person had periodical ”galenskap” or 

has temporary physical illness accompanied by fewer, causing lack of volitional and 

intellectual capacity and caused harm in such a condition195. 
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Under the state of ”mental confusion” Hagströmer understood anomaly and healthy 

states, which cause lack of understanding (awareness) and the state under which there was 

lack of power over will, but not so-called ”lightheadedness” (swe. Omtöckning) and unwilling 

intoxication196. The situation of lack of control over will was oftentimes presented by giving 

an example of hypnosis. The Chapter 5 § 5 part 2 Hagströmer also named normal states such 

as sleep, narcosis after chloroform etc.197. The term “aberration” (swe. sinnesförvirring) 

understood the lack of intellectual capacity caused by another reason than illness. In general, 

the person ought to be freed from criminal liability, unless the state was a result occurred of 

the offender’s guilt – actio liberum in causa. Hence, the offender would be responsible for an 

act which was covered by his intent198. Prof. Hagströmer presented examples of such states: 

1) The situation of lack of use of understanding. Chapter 5 § 5 part 2 encompassed situations 

when the person “was not in her mind”, thereby was not aware of committed doing. The 

person was non-imputable when the state which caused the doing or omission, occurred 

without the offender’s guilt. 2) Lack of voluntary capacity. Chapter 5 § 5 p. 2 described the 

state of delirium, which effects the unconsciousness of the offender199. 

 In the doctrine, Chapter 5 § 5 also pertained certain types of psychopathy and state 

hypnosis. Offender committing crimes in this state were non-imputable based on lack of guilt. 

The condition could be a result of sleep disorders or its transitional stages caused, e.g. by 

chloroform narcosis etc. An example given by the Hagströmer depicting those states was the 

case of the mother who suffocated her child during the sleep. In a normal set of circumstances, 

she would be non - imputable. Still, had the offender put him or herself into the state of sleep 

or did not take any measure to prevent sleeping, she should be found liable to criminal law200. 

Under Penal Law 1864, the punishment reduction grounds were applied based on 1) 

the age of the offender; 2) lack of full intellectual capacity; 3) act of necessity201. Part. 2 of § 

6 was a ground for punishment reduction based on a bodily illness and mental disorder, 

senility or other condition, with decreased intellectual capacity, which occurred without 

offenders’ guilt. Chapter 5 § 6 was applicable to the death penalty by reducing it to forced 
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labour from 6 months to 10 years. It is important to mention that the reduction of the 

punishment concerned only the main punishments202. One of the first points in 5:6 was a 

mental disorder, which was not covered by the 5:5203. At the same time in the literature of the 

subject appeared a question whether 5:6 covered situations not directly enumerated in the 5:6, 

such as disturbance of bodily functions, understood as lack full control over will, e.g. as a 

result, of impulse which was not of such a nature that could not be overcome. Prof. 

Hagströmer stated the negative approach to such an analogy204.  

 

2.4.3. The institution of insanity in the Penal Law 1864.  

 

2.4.3.1. The notion of accountability in the Penal Law 1864.  

 

In order to discern the solution concerning the status of offenders with certain mental 

deviations, one should scrutinize the institution of accountability in Swedish criminal law 

under the Penal Law 1864. To find the individual accountable, three conditions ought to be 

met. First of them was the awareness of the illicit fact of the doing. The awareness consisted 

of factual circumstances of the doing, which were forbidden by the law, thereby when an 

offender was not aware of the latter circumstances, he could not be seen as possessing 

voluntary capacity over his actions or omissions. The penultimate condition was the 

awareness of the law, not the awareness of particular crime, punishment, suffice knowledge 

of what is forbidden by the law in a certain set of circumstances. The third condition was that 

the actor was able to comply with the law. This precondition relies on voluntary capacity, 

which means that offender had power over his will, so had the ability to choose how to 

behave205. 

In Swedish law, traditionally, the notion of insanity was orbiting around the term 

“understanding” (swe. Förståendet). The essential part of the notion was free will206. 

Accountability was also understood as a psychological state – the ability to understand the 
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consequences of the doing207. Frey Svennson concluded that it comprised seven elements: 1) 

ability to understand the character of the doing and to understand its consequences; 2) to 

understand the severity of the crime; 3) the motives of the doing are based on the real 

perception of the outside world and offenders own individuality; 4) the ability not only to 

understand but also to know what is legal and what is illegal; 5) ability to connect emotions 

to the punishment in a moral way; 6) the individual was aware of the development of all the 

phases of the crime. The doctor ought to assess all seven points208. 

In 1945 the notion of accountability was amended and in order to state that offender 

was insane from the perspective of criminal law the causal link between the mental state of 

the offender and criminal doing ought to be present. In Protection Law, the accountability 

notion was described as irrelevant. This law introduced to Swedish system rule of “prison – 

ban” for the offender with mental disorders209. 

It is worth to mention that both doctrine and practice of that time additionally discussed 

the depression or melancholy as a ground for lack of responsibility. The explanation that a 

murder committed in the state of depression always lacked selfish aim. State of deep sadness, 

oriented offender toward murder as a most fitting solution to his or her hurdles. Nonetheless, 

most courts did not pay regard to depression/melancholy as a ground of exculpation, 

providing the explanation that the state of mind of the offender was clear and sound – he was 

sane at the moment of a crime. As a result, offender suffering on melancholy or depression 

was in most situations sentenced on a regular basis210. During the works on the Penal Law, 

the state of psychopathy was as well investigated and discussed. In the outcome, the decision 

was made to precluded it from Chapter 5 § 5, with the exception of the situations when 

psychopathy was of such a severe character that it severely influenced the mental state of the 

offender. 5:5 concerned mental disorders and mental deficiencies equate to insanity211. 
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2.4.3.2. The proposals of prof. O. Kinberg.  

 

A very curious proposal was presented by the prominent figure of forensic psychiatry, 

prof. O. Kinberg212. He offered to introduce obligatory psychiatric observation of the 

offenders who had committed sexual offences, murder, arson, manslaughter, rape, false 

statement, gross negligence, perjury, infanticide and recidivists. The proposal was highly 

discussed and adopted in more or less modest form, e.g. in prof. Thyréns ”Project of Penal 

Law” from 1916 also its presence was visible in the project of Small law committee (swe. 

Lilla straflagkomissionen) from 1923 which included provisions on obligatory examination 

of individuals who committed certain crimes213. Finally, the law on mental health included 

obligatory psychiatric observations of the offenders who committed certain crimes still the 

range of crimes was significantly reduced in comparison to Kinberg’s proposal214. Thus, the 

proposal of the O. Kinberg was seen as hard to implement due to the lack of specialists, 

because most of the assessments were performed by the prison doctors who did not possess 

adequate knowledge also the amount of the offenders who would be assessed would be 

difficult to cope with215. The reason for such a proposal was also a hidden aim of reducement 

of the role of courts and lawyers in those cases and to promote psychiatric approach. There 

were also voices stating to implement obligatory psychiatry courses for lawyers. Starting from 

the year 1931, the assessments were made by the doctors working at mental prison’s mental 

health wards216. 

In the letter to Prison Board from 9th of June 1900, Prof. Tigerstedt stated that it was 

imperative to additionally educate doctors in the area of psychiatry beyond the standard 

course of medical education217. Prof. Kinberg voiced the opinion that the situation in which 

non-psychiatrists were examining the offender’s mental health was hard to accept; 

nevertheless, there was no visible solution but to adapt to reality. O. Kinberg proposed the 

following way of proceeding for the doctors who prepared assessment: 1) completing a mental 
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health history card; 2) to perform a direct assessment of the categories of the individuals who 

were obligatorily assessed; 3) to provide a motivated opinion concerning the mental health of 

an accused, diminished responsibility or insanity; 4) to provide short characteristics of an 

assessed individual218. The purpose of the first and second steps was to form restrain to the 

doctors. Prof. Kingerg had proposed an obligatory examination of the offenders who had 

committed serious crimes (swe. Gröva brott). As a reason, he presented statistics from the 

year 1905 where among 65403 individuals accused of committing a crime, 2880 were accused 

of committing serious crimes. Professor Kinberg proposed to give consideration to other 

crimes such as theft. The core of the problem with the classical approach to criminal law, 

according to prof. Kinberg, was that classic criminal law school promoted the view that the 

more severe crime - the bigger chance offender experienced mental health problems219. The 

Author provided statistics under which the percentage of mentally ill offenders who 

committed serious crimes was much lower than among other groups of the offenders such as, 

e.g. thieves220. 

In his book from 1908 he proposed obligatory assessment of the individuals who were 

accused of following crimes: against public authority, fraud, crimes against wartime Laws, 

counterfeiting, rape, crimes against virtue (sexual offences), perjury, assault, offence in 

service or service, infanticide, defamation and breaking peace crime221. He proposed an 

obligatory examination of offenders who were accused of committing manslaughter, 

attempted manslaughter, infanticide, rape, arson, perjury222. He suggested additional groups 

of the offenders to be obligatory assessed recidivists; young offenders in the age of 15 – 17 

years; offenders who committed loitering. He summed up that based on the statistics, there 

was approximately 2487 cases of psychiatric assessment; as a result, it would not be a load of 

assessments223. As one of the examples of the viewpoint, were given the statistics according 

to which in 1905 there were 18 psychiatric assessments of the offenders accused of perjury, 

manslaughter and attempt of the manslaughter – 18 psychiatric assessments; infanticide and 

related crimes – 37 psychiatric assessments; rape – 17 assessments; false testimonies – 12 
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psychiatric assessments; crimes against virtue – 50 assessments; arson and related crimes – 

405 psychiatric assessments; robbery – 405 psychiatric assessments224. 

In practice, his interpretation of 5:5 and 5:6 was so broad that not only insane offenders 

were subject to it. All the offenders who had mental abnormality ought to be put to a mental 

hospital or psychiatric clinic, but not imposed on imprisonment. As a result, the offenders 

who were not openly insane but were of a considerable need for psychiatric care could be 

seen through the perspective of, e.g. 5:6225. The proposal from 1942 excluded psychopathy 

and offenders with mild intellectual disability, from the group of free from punishment. The 

step was explained from the perspective of general prevention, stating that those offenders in 

normal social conditions were treated equally with other citizens; as a result, there was no 

ground to differentiate them from the perspective of criminal law226. It was heavily criticized 

by O. Kinberg, who put forward the argument that lawyers were not competent to work with 

data that belonged to the field of psychiatry. The influence of this position was visible in the 

proposal from 1945. It provided that offender who was in a condition ”equal to insane” (swe. 

jämstella med sinnesjuka) was non-imputable227. O. Kinberg was a strong opponent of a 

classic school of the criminal law, and as a result, such notions as guilt, criminal liability, 

punishability and punishment were outdated instead O. Kinberg retained the term 

responsibility, but with a new meaning. He perceived responsibility as ”a social 

responsibility” which could be ascribed to each individual without any matter notwithstanding 

of his mental state. This notion meant to be fulfilled as soon as a person above all could be 

said to have carried out an act228. According to his proposal, the term punishment would be 

erased. Consequently, criminal measures would not differ from punishment, and they would 

be treated as protection measures against crime. His ideas determined the proposal of 

Protective Law from 1956. In the Penal Code 1962, the term “protective measure” was 

replaced with the ”punishment”229. The route of thinking was the following: moral functions 

were built into the community and through the education; on the other hand, the foundation 
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of morality was predominantly rooted in the person’s moral development together with social 

environment, based on sociological and psychological factors, which had impacted the 

offender.230. 

One of the main points of Kinberg’s criticism was an institution of accountability. O. 

Kinberg was a determinist, thereby for him, there was no difference between accountability 

and non-accountability231. He promoted that certain environmental factors of every doing 

stated accountability. Meeting specific categories of factors meant that doing occurred. 

Normal individual’s doings were determined in a similar way as in the case of mentally ill 

individuals. The difference lied in deciding factors, which were different in those two 

situations. In Kinberg’s words, social liability encompassed specific doing to every human 

being that possessed or is deemed to possess significant importance to society, entailed that 

offender was a subject to various reactions from the society232. In other words, the doings 

relevant from the perspective of society – positive or negative233. Prof. Kinberg wrote that 

person who committed a crime for a second time ought to be treated as non - compos mentis 

(swe. otillräknelig) because deterrence effect was not giving results234. Accountability in 

Kinberg’s opinion is a metaphysical theory without empirical consent. 

 

2.4.3.3. The proposal of prof. J. Thyren.  

 

 One of the most pivotal Swedish criminal law scholars of the 20th century J. Thyren 

in his works laid the foundation of understanding the notion of insanity in Penal Code from 

1962 and contributed to numerous amendments of Penal Law 1864. 

In order to set forth J. Thyren’s proposals concerning different types of compulsory 

measures, one should portray the divisions of crimes that he leaned on in his proposals. The 

crimes were arranged into three categories: petty crimes (swe. ringa brott), moderate crimes 

(swe. medelsvåra brott), and severe crimes (swe. svåra brott). Accordingly, petty crimes were 

punished by the fines; moderate crimes were punished by the imprisonment (swe. cellstraff, 

exact transl.: cell punishment) for the interval not shorter than three months. With respect to 
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the severe crimes, the offender could be punished for the interval to 20 years of imprisonment 

or life imprisonment235. 

 The novelties proposed by J. Thyren started from the notion of full insanity 

(swe. helabnormitet), which prevailed after committing a crime without the likelihood of 

recurrence of the offender. An individual with full insanity, according to Thyren’s proposal, 

ought to be sent to the treatment in a specialised facility, depending on whether the doing falls 

in the sphere of criminal law and on the social dangerousness of the doing. This type of 

therapy was to be implemented by the mental hospital. At the same time, the in-patient 

treatment could be amalgamated with outpatient treatment, depending on the prognosis of 

recidivism and the level of social danger. The release from the facility was based on the 

decision issued by the clinicians of the facility236. He also differentiated acute abnormality – 

present for the moment of committing a crime, following the offender recovered and did not 

present any danger to the society; consequently, the reaction to his dangerousness was not in 

need.237 

The next proposal particularly interesting from the perspective of this work is the 

situation called by Thyren as “half-insanity” (swe. halfabnormitet). It transpired after 

committing a crime and alloyed with the lack of prospect for recurrence, would lead to a 

reduced punishment. In this situation, the offender could be sent, under specific conditions, 

to a detention facility. First of the conditions was the crime committed by the offender and 

served punishments. The court set the minimal time of detention, with the exception of the 

situation where a social danger of the doing was not criminalised in criminal law. The offender 

of this type was not dangerous, or the crime he committed was not affected by the mental 

health of an offender, thereby the offender was to be sentenced for the committed crime on a 

regular basis238. He also proposed acute half – abnormality understood as committing a crime 

in a mental state, which deviates from normal, nevertheless after committing a crime, during 

the process his state became normal. This kind of offender should be sentenced to a reduced 

punishment due to his mental state at the moment of committing a crime239. 
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 Succeeding kind of treatment proposed by Thyrén was the treatment of the offenders 

addicted to alcohol. The person was sent to the detention facility in lieu of punishment or was 

sent to the detention facility after serving the punishment. The detention could be imposed 

substitute to punishments for committing petty crimes and moderate crimes. The fines were 

converted into detention. The imprisonment could also be changed into detention; contingent 

on the imprisonment was imposed for no longer than one year. In other situations, detention 

was imposed after serving the punishment240. 

 Initial detention could be imposed, as stated by Thyrén in his proposal, up to two years. 

Term of detention could be up to six months when talking about punishment for crimes for at 

least one year of imprisonment. In case of recurrence, the offender was sent to second term 

detention. Consequently, the maximum period of detention was up to three years. The third 

detention was imposed on indefinite time. Additionally, the offender could be sent to a more 

stringent facility because of disciplinary measure241. 

 The last category of offenders sent to detention supposed to be, according to Thyréns 

proposal, individuals who committed a crime out of „laziness” (swe. lättja). Instead of 

imprisonment, the offender was to be sent to the detention facility for the maximum duration 

of two years. Had offender, after being detained, committed a crime, he could be sent to 

detention for the term from 1 to 5 years. The third time detention could be imposed for an 

indefinite period242. 

 Prof. Thyrén additionally proposed a solution according to which temporary confusion 

would be regulated in criminal code. It berefts the offender of volitional capacity. As an 

example, he mentioned hypnosis. In the project of new criminal code from 1923 general part 

SOU 1923:9 Criminal Law Committee discussed the need of setting certain boundaries of 

psychological nature to describe the state of temporary confusion with a result of lack of 

punishment. It was submitted that the lack of punishment, because of full lack of 

understanding or ability to act after one’s will243. 

Prof. Thyrén did not agree with the opinion that general prevention requires that fully 

abnormal individual would be punished because general prevention was connected with a free 
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will. In prof. Thyrén’s opinion, it was crucial that a person had a choice to commit or not to 

commit a crime. If a person committed a crime and other people were aware of the fact, that 

the latter did not have a choice, the general prevention aims would not be reached and there 

is no need to consider it. The rationale of the concept was that a normal person would not be 

encouraged to commit wrongdoing as a result of a crime committed by the insane offender244. 

Similarly, in the project from 1923, it was written that: ”the fact that an individual is insane 

and he or she does not have free will, which causes that his doing would not be punishable, 

does not encourage others to commit a crime”. Therefore, the ”suggestive effect on other 

individuals” could be reduced to zero due to the offender’s insanity245.  

Thyrén was criticized for putting too much leverage on the normal psychological 

aspect of the doing, which were mostly inconsistent with the notion of the influence on other 

people according to the general prevention rules246. In return, prof. Thyrén wrote that the sole 

fact of committing a crime could influence other people; thereby, it was irrelevant whether he 

would go free or not. The psychological aspect of an individual was not relevant, and it was 

only up to the nature of committing the crime; therefore, it could encourage other people to 

commit a crime. To exemplify his approach prof. Thyrén described the situation in which the 

mother kills her child because she was confident that the family would starve to death, even 

though the family was in satisfying the economic situation. This kind of crime could not 

exhort others to commit a crime, but this did not depend on her mental state, but simply the 

sole character of the crime, as an example deprivation of a life of a child by a mother did not 

possess suggestive force247. Nevertheless, this explanation was embraced with difficulties in 

such a crime as stealing, sexual offences - the category of crimes with more or less suggestive 

power. Thyrén perceived dangerousness and free will as a ground for punishment. The attitude 

was connected with his approach according to which the danger of the insane offender was 

completely different from the dangerousness of a normal offender. Thyrén differentiated 

capability and incapability of being dangerous to society248. The question was whether the 

danger to society was legally relevant. Going further, the doings committed by the juvenile 

offenders or by the offenders with a full abnormality, even though they encompass danger to 

                                                           
244T. Sonden, De…, p. 140. 

245 SOU 1923:9, p. 90. 
246T. Sonden, De…, p. 140-141. 
247T. Sonden, De…, p. 141. 
248J. Thyren, Principerna..., p. 6-7. 



78 

 

the society were not fulfilling its legal meaning. For prof. Thyrén, dangerous will of the 

offender was something prior to the punishment. This approach was adopted in the project of 

criminal law from 1923 in Chapter 2 “On accountability”: 

 

§ 1. Doing, committed by the insane or feebleminded offender, was free from punishment; the 

same with doing committed by the offender who was in the state similar to insanity, thereby 

he lacked a full understanding of his doing or ability to act after ones will, without his guilt. 

§ 2. The individual who committed a crime in a temporary state that occurred without his 

guilt, causing his understanding of the meaning of his doing or his ability to act after his will 

was significantly weekend, was not found as free from punishment based on § 1 or has the 

individual under the influence of such a lasting deficiency, committed doing, therefore should 

not be imposed on internment according to Chapter 8 § 2; punishment based on 

abovementioned circumstances must be reduced below normal punishment for the crime249. 

 

 

2.4.3.3.  An examination of an offender under Law on Mental Health from 1929. 

 

By and large, courts, when noticed pertinence of Chapter 5 § 5, were bound to ask for the 

expertise. According to § 41 of Law on Mental Health from 19 September 1929. The courts 

were obliged to order expertise when there was a suspicion, that accused committed a crime 

in the state of insanity or severe mental disorder given in Chapter 5 § 5. Such an examination 

was not obligatory in situations when an offender was notoriously in the condition of insanity 

or had recently been examined by the psychiatrists and assessed as such. Had accused 

committed a petty offence, the examination would be ordered in exceptional situations. § 41 

stated that when mental health examination was needed, the documents from institutions that 

previously examined a person would be included in the case. The examination took place in 

mental facilities in psychiatric cells for the offenders. The wording of Chapter 42 § 3 of the 

law on Mental Health provided that the assessment should encompass the information 

concerning the state of mental health of the offender while committing a crime as well as the 

mental health condition of the offender during the stay in a mental health hospital or facility. 
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The assessment should indicate whether the state of health of the offender inflicts the need of 

imposing particular compulsory measures. A psychiatrist was obliged to name the 

circumstances he took into account and to provide the description of the mental disorder or 

mental deviation of a mental state equate to insanity250. 

 Medical instruction from 1 July 1932 delivered that, if assessment envisaged addiction 

of the offender to the alcohol and Chapter 5 § 5 will be enacted in his situation still without 

being put to a mental health facility, the offender would be sent to sobriety care251. If courts 

had doubts about the reliability of the doctor’s assessment, they should address the Medical 

Board. Courts were not bound by mentioned assessments and decision was to be made by the 

court252. 

 

2.4.4. Works on the new criminal law act.  

 

The 20th century brought new ideas negating old ideas based on free will, replacing 

them with determinism. The psychiatrists such as Gadelius stated that the aim of the criminal 

law was to prevent criminal doings and to protect society. He laid more attention to individual 

prevention to avert the crimes in future and gave marginal attention to general prevention253. 

As an outcome, the punishments and compulsory measures were to influence an individual, 

which deviated from normal behaviour on the same level. Nevertheless, O. Kinberg stated 

that other reactions such as e.g. internment in comparison to punishment also had an element 

of general prevention. He also stated that from the perspective of deterrence compulsory 

measures and imprisonment or forced labour were interchangeable. Beginning of the 20th 

century raised general opposition from the psychiatrists against the classic school of criminal 

law, thereby against the retaliation as a main instrument of the criminal law. O. Kinberg wrote 

that the classical school of criminal law promoted the idea of the metaphysical, teleological 

need for sanction; for that reason, it has no psychological aim and ignores psychological 

effects of the punishment on the offender254. Professor O. Kinberg perceived the difference 

between punishment and compulsory measure in the fields of prevention; thus, the 
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punishment had both general and individual prevention, compulsory measure – only 

individual255. Oftentimes there were situations in which a person could not be punished based 

on Chapter 5 § 5; nonetheless, the offender would be put under the care in the mental hospital 

due to his mental state. This was named by the prof. Sonden as the pure preventive measure, 

which did not possess any of criminal law nature256. In situations when an individual’s mental 

health changed during the proceedings, whereby he was in a normal mental state while 

committing a crime. In abovementioned situations, it was irrelevant from the court’s 

perspective. The offender in such a state of affairs was put into the mental hospital, and after 

his mental health became normal, the latter was sent serve punishment. Kinberg’s approach 

assumes that individual prevention would be achieved in a mental health facility; the imposed 

punishment would have only general preventive character257. 

The special attention should be devoted to professor Johan Thyrén’s thought on this 

matter which was already analyzed258.   

A.V. Lundstedt, on the other hand, was of the opinion that punishment was crucial for 

the society in order to maintain it and reaction to a crime was pointless when the result of 

maintaining moral attitude towards crime was not functioning. This approach excluded 

punishment toward certain categories of individuals. Still, it was not based on a person’s state, 

but on the effectiveness of achieving the results of the punishment259. Consequently, the lack 

of punishment for insane offenders was based on the notion of accountability. The throwback 

of this theory was a slant that lawyers and psychiatrist could have different views on the notion 

of punishment due to the different goals they thrive to achieve. Lundstedts was not interested 

in the notion of punishability instead, he proposed specific grounds with a perspective of the 

social role of punishment. Lundstedt stated that difference between lack of punishment based 

on the age and the mental disorder was obvious. Once again, the punishment of the insane 

offenders would not influence the moral attitude of people toward crime, as a result, the 

punishment was futile260. 
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2.5.  The history of the institution of self-intoxication. 

 

The separate point was self-intoxication, wich under older laws did not cause a lack of 

punishment. The first act regulating the question was The Royal Letter against drunkenness 

and alcohol abuse from 16th of November of 1841 (swe. K.F. emot fylleri och dyckenskap) 

stating in § 3 that ”One who committed crime in the state of drunkenness, whenever it happens, 

his state would not be treated as an excuse, he will also be found liable on grounds of this 

regulation, be subject to all punishments provided in laws and regulations binding in the 

case”261. In practice, Penal Law 1864 consider the crime committed by the offender in a state 

of alcohol intoxication the very same as sober offender262. 

 

2.6. The history of the execution of the compulsory measures.  

 

2.6.1. The history prior to Penal Law 1864.  

 

 Starting from the Middle Ages, the insane offenders were chained to the posts or walls. 

The insane offenders were usually found not punishable, and at the same time, the offender’s 

family who was obliged to take custody over him could be punished with fines for failure in 

guarding263. 

 The earliest remark about the measures imposed on insane offenders was present in 

Äldre Väst Götalagen compiled at the beginning of the 13th century. The Law gave 

permission to impose fines on an individual with insanity. It also voiced that the offender 

ought to be imprisoned264. The first law which patently stated that offender would be free 

from punishment was Uplandslagen from 1296. The offender who was under the care of his 

family and committed a crime would be free from punishment, but his relatives would be 

fined with a fine curtailed comparing to regular one265. The unhackneyed approach was 

tangible in Helsinslagen from the 13th century. It furnished the need of proof of insanity. The 
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death penalty was imposed on insane offenders up to 1710266. At the beginning of the 18th 

century, it was common to impose less severe punishments on the insane offenders, that being 

so, alternative measures were rarely imposed. Starting from 1705, the insane offenders could 

be set under the care or guidance to prevent further crimes. Furthermore, they were placed in 

hospitals and ought to be given a relating occupation267. 

 Starting from the Middle Ages, the insane offenders were not sentenced to fines; 

nonetheless, their relatives were obliged by courts to pay damages. The family was 

responsible for the offender, thereby should take care of the mentally ill relative. With years, 

passing the family care was transformed into institutional care. The Royal Letter from 1705 

put in place to Swedish law solution according to which „crazy” people (swe. Avvika) would 

be sent to the facility, so they could not cause harm to other people268. 

 In the course of the works on the criminal code, the Law Committee in the project of 

Murder Code (swe. Dråpmålbalk) and Wound Code (swe. Såramålbalk) from 1696, 

considered the question of committing a crime by the insane offender in § 1-3. According to 

it, the family member, neighbours or custodian could be punished with a fine of 20 dallers, if 

they were aware of his mental state and if the insane offender had killed someone, because of 

insanity. Commensurate with the Law, the mentioned group of people was responsible for the 

insane man or woman. The fine could be twice as the usual amount when the guardian duties 

were not fulfilled269. In court practice, there was a case of criminal liability of asylum woman 

for the failure to fulfil her obligations as an employee of Vådstena hospital. Consequently, 

she was sentenced to a fine of 20 daller. Her doing consisted of leaving the axe unguarded 

and accessible to the patients, therefore made it attainable for one patient to kill another with 

the axe270.  

As for the offenders who committed a crime in the state of insanity, they were 

sporadically freed from punishment, thereby in most situations; the mental state of the 

offender was treated as a factor of reduced punishment271. The reaction to the crime 

committed by the insane offender could be hospitalization, care of the family, neighbours or 
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custodians272. Hospitals or specialized facilities were most often at the monasteries. Those 

facilities were not specialized to take care of mentally ill individuals; their aim was to treat 

sick people. In 1531, Gustav Vasa ruled that Franciscan Monastery in Stockholm would be 

the facility that would hold an insane offender273. 

 With the coming of Criminal Code 1734, Chapter 32 ”On murder by the person who 

is insane” (swe. Om dråp av den, som avita är) regulated the criminal law situation of the 

widely understood insane offender. The Chapter 32 § 1 of the Criminal Code 1734 had a 

following wording ”Has insane offender killed someone, he would be fined for 20 dallar paid 

to the injured party or could be put under the guard.”274. Torsten Sondén adopted the view 

that above-mentioned paragraph was interpreted in the way that it was evident that insane 

offender would be freed from punishment. In opposition, Henrik Munktell advanced 

interpretation according to which Chapter 32 § 1 was at most a ground for reducement of 

punishment275. Respecting, criminal liability of the guardian it was developed in local and 

municipal laws276. The weighty role in the area of criminal law position of insane offenders 

belonged to the Royal Letter from 1826, which administered the question of committing a 

crime by the insane offender and his liberation from the punishment277. 

 As was already mentioned, Criminal Code 1734 did not comprise specific measures 

allowing putting the insane offender in the hospitals. Had the family guidance been 

insufficient, it became needful to isolate insane offenders who were dangerous to other people. 

Thus, they were put under the detention for the insane offenders (swe. sinnesjuk förvaring). 

Nonetheless, disciplinary houses and hospitals were not well adjusted to handle insane 

offenders and in practice were nothing more than custody facilities. The Royal Letters mostly 

constructed the institutional care over insane offenders. For instance, in 1787 in Royal Letter, 

King delineated that C.N., wife of a soldier, who had murdered house cleaner A. H. would 

not be punished due to the lack of sanity during the act, but instead she was sent to disciplinary 

house for life combined with working duties suitable for her mental and bodily health278. 
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Insane offenders were also sent to various facilities where the offender was in real earnest 

internated. The practical problem with this measure under Criminal Code 1734 was that the 

insane offender was sent to the facility for life internment without taking into consideration 

the prospect that mental health of an offender could improve with time. As an example, form 

practice in Kings Letter to Swedish Court of Appeal, it was written that B.A. killed her sister’s 

child in the state of insanity and should be put to Uppsala hospital for life279. 

 Gradually, institutionalized care facilities became a normal process and The Royal 

Letter from 1826 differentiated criminal law consequences and administrative consequences 

to the insane offenders. First one was controlled by the Court and the second by the 

administrative institution. The Royal Letter stated that insane offenders were not responsible; 

therefore, no punishment was imposed on them280.  

The Law Committee stated that Code regulated insanity as a situation of mental 

disorder that caused a lack of control over one’s action and lack of use of the understanding 

of the illicit nature of his act. This approach was presented in Chapter 5 § 5281. It concerned 

mental illness, severe intellectual deficiency, and severe conditions of psychopathy. As for 

Chapter 5 § 6 it was implemented in situations of milder intellectual deficiency and 

psychopathy282. 

 

2.6.2. The history under Penal Law 1864.  

 

 There were several types of compulsory measures regulates in Penal Law 1864 and 

particular laws: juvenile imprisonment (swe. ungdomsfängelse), detention (swe. förvaring), 

internment (swe. internering). There were voices stating that probation also belonged to the 

aforementioned group of measures.283. 

 The Penal Law 1864 used different terminology to designate the various reactions to a 

crime. Ensuing terms were written in the law: “påföjld”, “straff”, “skyddåtgärd”. “påföjld” 

was the most capacious term describing a not fixed number of reaction to certain acts and 

omissions and was propounded not only in criminal law. In translation, this word means 
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”punishment”. Term “straff”, was understood strictly from the context of the Penal Law 1864 

and encompassed: fine, imprisonment, forced labour, the death penalty and disciplinary 

punishment for soldiers. In translation, the word means ”penalty”. There was also the term 

“skyddåtgärd”, which was not used in the Penal Law 1864 but it was present in Criminal 

procedure law in Chapter 29 § 2 and in Executive criminal law in § 13. It means in exact 

translation ”protective measure”. The term subsumed internment, detention and the protective 

upbringing. Nevertheless, juvenile imprisonment and probation were also in this group284. 

 Additional feasibility to sentence offender to the particular compulsory measures was 

embodied in the institution of probation. The latter, besides sole justification of the probation, 

gave a chance to court to rule additional psychiatric assessment for the individual struggling 

with mental health issues, alcohol abuse, work repulsion or similar conditions. To adjust the 

measures imposed during the term of probation, the court referred to the assessment of the 

expert in order to prevent the possibility of recidivism of the individual sentenced to 

probation285. Probation as a measure could be imposed under the Penal Law 1864 to on 

offender who suffered from certain mental deficiencies; nonetheless, the individual was not 

insane and accountable. Concurrently, the offender under probation could be a subject to 

supervision and duties, which regulated his daily routine286. 

 

2.6.3. The administration acts regulating compulsory measures for dangerous 

offenders. 

 

2.6.3.1. Pre-history of the regulations.  

 At the beginning of the 20th century, the criminal law was baffled with the actors who 

committed a crime and were ascribed with mental defect regulated neither by the Chapter 5 § 

5 nor Chapter 5 § 6. Consequently, there was a need to fill the gap, and it was done by the 

implementation of new laws287. In the number of legal acts, which regulated additional 

compulsory measures one can name Law on Juvenile Care from the 6th of June 1924, Law on 

Sobriety Care from the 27th of July 1954 and Lunacy Law from 19th September 1929. Those 
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three laws were enacted in individual cases, under certain provisions. Under the Law on 

Sobriety, courts could send the offender to sobriety facility. When the offender was juvenile 

or minor, hence could not be sentenced to imprisonment or forced labour, the court could 

impose on the juvenile or minor offender to the compulsory measures such as sending to 

school and measure of so-called protective upbringing. Only remaining, measures to the 

offenders with mental health disorders which caused lack of punishment of the offender 

according to Chapter 5 § 5. As a result, an individual could be sent to the specific facility in 

accordance under the Law on Lunacy288. 

 The legislative history of those acts is quite absorbing. At the beginning of the 20th 

century, the Law Committee with a leading figure of Johan Thyrén was working on 

amendments to the criminal law, simultaneously the works on amendments to mental health 

law were ongoing with chairperson Alfred Petren. The result of the works of the committees 

was propounded in 1923 in projects of law on internment, the law on detention and 

amendments to mental health law. The discussions concerning the laws unexpectedly took 

quite a dramatic direction due to the situation, which took place on 6th of March 1923. A 

distinct psychiatrist Karl Olander was killed, after leaving a weekly meeting of the Doctor 

Society in Stockholm by his former patient289. 

 At the end of the February 1923 Medical Board issued a decision in which both Karl 

Olander and Jakob Billström were criticized for the examination they performed four years 

earlier290. In 1919, they examined eminent banker from Stockholm and issued an opinion 

stating that the latter was in a state of insanity. The Medical Board did not concur the results 

of the examination, but the sole process of assessment. The Medical Board reasoned that 

psychiatrists examined him while sitting in another room without confronting the patient. 

Medical Board developed that it was ill – practice since the psychiatrists did not have direct 

contact with a patient. Olander and Billström riposted that examination of the dangerous 

individual ought to have nonphysical character and could be strictly symptomatic. The 

additional explanation was that the patient was holding revolver in his hand while waiting for 

the examination. The banker was treated in a mental hospital where Olander was employed. 

He was discharged from the mental hospital due to the shortage of places, even though he was 

                                                           
288 I. Strahl, Om... p. 44-45 
289 R. Qvarsell, Utan…, p. 215. 
290 R. Qvarsell,  Utan… p. 215. 



87 

 

still mentally ill. The banker directed his anger at the Olander as he was namely mentioned 

in the decision of Medical Board that was cited in newspapers291. 

 The state of affairs deployed debate on the possibilities of protection of the society 

from the dangerous offenders by police, notwithstanding the promotion of security 

precautions for employees of mental health facilities. The discussion concerning such an 

offender was a long time in progress, at least since 1915. In 1920, the Committee was formed. 

The results of its works were the proposals from the year 1923. The primary aim of the 

projects, according to the Committee, was to solve the problem of the offenders who were not 

found insane, but their punishment was reduced based on 5:6292. In the Project from criminal 

code from 1923, the Committee included internment of the offender with diminished 

responsibility in the chapter concerning preventive measures, indicating that they would be 

imposed by the judges for internment for the period of three years293. Notwithstanding, T. 

Sonden stressed that the criminal character of internment was visible because the time of 

internment was interconnected with the time of punishment. The wording of Chapter § 8 of 

Project from 1923 was as follows: 

Has insane or feebleminded (swe. sinneslö) committed deed, which is punishable by 

the law with forced labour, if the court would choose internment in common health facility; 

the offender cannot be released from care institution or asylum as long there is a danger of 

the remission, or it is not obvious that he would not be dangerous to society. The same will be 

imposed on insane or feebleminded offenders who committed a crime, punishable by 

imprisonment, but not with forced labour and the doing offender had committed, indicates 

mental health state dangerous for the society294. 

 The term ”criminal life” was used in the report concerning the internment of recidivists 

– the offenders who were in a state of being in a constant shift between punishments and 

imputing consequences; the person was for some interval in prison and for certain period in 

freedom295. The internment was based on the notion that an offender could be sentenced to 
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had to commit certain crimes. The limitation period for the internment was 20 years. Fines 

were not transformed into internment296. 

 Swedish Law did not have life internment as a first-time measure297. Internment 

according to the report and proposal on the internment of recidivists from 15 of March 1922 

(swe. Betäkande och förslag rörande internering av farliga återfall förbrytare)298 had two 

forms: § 1 criminal internment and § 13 - police internment. Project instituted to Swedish 

system the notion of internment which ”enters instead of”, ”exchanges with” or ”substitutes” 

the punishment. In substantiation to the law, it was put forward that custodial punishments 

transformed into internment. The rules of criminal procedure code were not in use when 

imposing internment based on § 18 of the proposal. From the perspective of the project, the 

internment was perceived as a punishment in a wide meaning299. The Committee elucidated 

that internment had a similar aim as punishment seeing from the perspective of individual 

prevention. There would be further connection between the time of punishment and 

internment because its minimum period could not be shorter compared to punishment. That 

being so, the internment was viewed as a mixture of punishment and compulsory measure300. 

 Internment, which was imposed on for the first time, could be imposed according to 

the project for up to 20 years, for the second time, internment could be imposed to lifetime. 

The shortest period for the internment was ten years; in exceptional situations, the offender 

could be released even after five years according to § 4. According to § 3 the offender who 

would be sent to internment for the first time ought to be incorrigible (swe. oförbätterlig) and 

socially dangerous recidivist. The first-time internment was based on the following 

information: 1) the decisions was based on the previously committed crimes and punishments; 

2) decision on imposing internment; 3) the relation between conditions of internment and 

internment crime. 

 Crime punished by internment was an act in a series of crimes committed by the 

offender, the crime of a certain category, punished for at least for two years of forced labour. 

Life internment ought to be imposed on the offender who had already been internated for the 

first time, who then had committed a crime once again and was sentenced to forced labour 
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not shorter than one year. When the offender was freed from the internment, he ought to be 

put under the police supervision in order not to commit a further crime301. 

 The ensuing type of the internment included in the proposal was police internment 

(swe. politiinternering). It was not adopted in Laws regulating detention and internment; 

nevertheless, it is worth to be mentioned. The police internment ought to be an independent 

measure. The Internment Board, according to the project, could send an offender to police 

internment when finding that there was a risk of committing a new crime, but at the same 

time, there was no ground to send an offender to the internment302. The offender was under 

the supervision as long as he had not committed a crime which did not cause internment in 

internment facility. According to the § 6 of the project from 1923, when the person envisaged 

danger to other’s security or property and was arrested by the police, he ought to be held in 

custody until Internment Board issued an opinion stating whether an individual ought to be 

taken into internment facility303. The police internment was to be imposed according to the 

project for up to one year for the observation, and then the Internment Board could decide 

whether the internment should be terminated. The Board could also extend the duration of the 

police internment for an additional year, with an open possibility to lengthen it until the 

offender was dangerous to other people or property304. 

 

2.6.3.2. The Laws from 1927.  

 

 The proposal was not adopted; despite that, it laid ground to the regulations voted a 

few years later. Both Laws were adopted on the 22nd of April 1927 and came into force on 

the 1st of January 1928. The internment was not based on specific crimes; as a result, could 

be rooted in return to any crime. As an alternative to prison or forced labour punishments, the 

offender was sentenced to internment. In 1927 Law on Abnormal Delinquents305 (swe. Lagen 

om förvaring av förminskat tillreknaliga förbrytare (exact translation: Law on detention of 

offenders with diminished responsibility)) and on the Law on Habitual Criminals 
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Internment306 (swe. Lagen on internering av återfallsförbrytare (exact translation: Law on 

internment of recidivists)) and additional laws which concerned execution of custody and 

supervision over the offenders who were conditionally released from custodial facility. Later, 

those laws were merged into one law. The law enumerated conditions under which the 

punishment was taking the form of a custodial treatment. First of the was that the offender 

was in the condition of certain mental illness during the court proceedings. The second one 

was that the condition was so serious that an offender was minimally responsive. The 

penultimate condition was that the offender was highly dangerous to personal integrity or 

property of other people. The last one was that the perpetrator would be punished for severe 

punishmentst307.  

This legal act provided the chance of the detention of the offenders with mental 

disorders who could commit crime after the end of the releasing. The law provides the 

possibility to put offender to a detention facility for indefinite time instead of imposing on 

punishment. The decision was based on both his mental state and the type of crime he had 

committed. The first condition was that his mental state fulfilled the requirements of Chapter 

5 § 6 of the Penal Law. Secondly, the type and the circumstances of committing crime depict 

that the offender was dangerous to other people or property. The conditions under which 

detention could be imposed for the first time were: 1) punishment to forced labour for at least 

two years or the joint punishment after cumulating the punishments was two years. When the 

offender was in times past sentenced to forced labour, then the period of punishment could be 

lessened. The situation was different with reference to sexual offenders who were previously 

sentenced for forced labour, and the proper punishment was imprisonment; 2) the offender 

ought to have a condition that allowed to reduce punishment based on Chapter 5 § 6. 

Questions of the detention were decided by the Internment Committee, which consists of 

Chief of Penitentiary Administration as a chairman and four additional members with at least 

one psychiatrist and one judge308. 

 The time of the detention was not determined; however, it had to correspond with the 

period of punishment. At the same time, it ought to be not shorter than two years. In every 

case, the offender could not be discharged when he or she was still dangerous to the personal 
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integrity of other people or property. The proper treatment should result in definitive or 

conditional release. The conditional release was combined with supervision for at least three 

years and be subject to the individual prescriptions; under the constraint, that the perpetrator 

will not commit a crime. Had the offender disobeyed the prescription during the conditional 

relief or had become dangerous to personal integrity or property; thus, the offender would be 

sent to a mental health facility. The guardian conducted the guardiancy. The local government 

appointed the guardian. The duties of the guardian were to monitor the fulfilment of 

responsibilities laid on to the offender. He could modify the conditions of the supervision in 

legal frames. The prescriptions could consist of an obligation to stay away from particular 

cities or places, to lead a certain lifestyle. Had the offender became dangerous to the personal 

integrity of other people or property, he or she ought to be put under arrest. 

 Those Laws allowed courts to send offenders to the detention facility or the internment. 

The detention lasted at least the term for which person could be punished under normal 

conditions, but for at least two years309. As for the internment, it ought to be imposed for at 

least ten years and under special circumstances reduced to half of the standard period. 

Additionally, the offender could not be discharged earlier than after two years had lapsed 

comparing to offender’s genuine punishment. The subsequent period of the internment was 

imposed for the 20 years and could not be exceeded310. 

 

2.6.3.3. The Law from 1937. 

 

 Starting from 1937 mentioned laws were merged into one Law on 18th 1937 on 

Detention and Internment in security facility (swe. Lagen om förvaring och internering i 

säkerhetsanstal) 311. The merger of the laws also introduced new approaches to the 

institutions. Hence, the courts had to begin with sentencing to particular punishment and only 

after clarified whether the accused would serve the sentence in detention or internment 

facility. The amendments implemented less strict conditions of confinement. The offenders 

undergoing the punishment of forced labour, imprisonment or category of offender who has 

committed sexual crimes could be put to detention based on the fact that they were dangerous 
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for the personal integrity of other people or property, notwithstanding whether they had 

committed a new crime or not312. 

 Neither internment nor detention was classified as punishment. The term used in 

practice was “protective measure” (swe. skyddsåtsgräder)313. 

 The detention was imposed on the perpetrator who committed a crime, was examined, 

and the results of the assessment were that offender’s mental health deviates from a normal 

state. During that period, the main difference between detention and internment was, in fact, 

depicted in the periods of isolation in security facility and the range of possibilities of 

discharge. As mentioned before, the discharge from detention was possible under rigid terms, 

corollary — the rules of release from detention were much more flexible. It should be noted 

that both measures were conducted in the same facilities and even buildings. The starting 

point for the detention measure was the mental health of the offender. That being so, in § 1 of 

the Abnormal Delinquents Act, the phrasing “deviation from the normal state not mentioned 

in Chapter 5 § 5” was employed. The amendments from 1945 caused dichotomy. In Chapter 

5 § 6 the risk of the return to the crime of an offender was314￼. By way of illustration, the 

detention could not be imposed on psychopaths; despite the fact, their mental health varied 

from normal. For that reason, the psychopathy was a typical deviation of mental health which 

embraced 315￼. 

 Chapter 5 § 6 in new wording used the term „mental abnormality” which was narrower 

juxtaposing to primarily used „disturbance of mental behaviour”. § 1 of the Law on Abnormal 

Delinquents provided the phrasing “deviation from the normal state”, starting from the end of 

the doing up to the process of sentencing. Consequently, the deviation from normal state was 

also present during the act or omission. It was imperative to investigate whether requisite of 

dangerousness evinced during the crime. The crime in question could not be the petty offence 

because the character of the petty offence is not depicting accurately the dangerousness of the 

individual316. 

 Further analysis of the § 1 portrays that the offender ought to be immune or of low 

effect by the punishment. This cause the same dissimilarity in comparison to the first version 
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of the law on detention. Consequently, the offender could be susceptible to punishment to a 

vastly reduced degree. In compliance with this approach, the imprisonment would not lead to 

aplanned result of individual prevention due to the offender’s mental health, and by that 

special treatment ought to be provided. In large part, detention was designed to deprive the 

offender of the possibility to commit a crime317. 

 In conformity with the amendment, which was enforced in 1945, the differences in the 

execution of the imprisonment and detention were more or less reduced. In practice, it caused 

the situation in which periods of detention were mostly standardized and the offenders were 

not held under the detention longer than minimum period provided by law, which was two 

years318. 

 The prerequisite of „dangerousness” had a cardinal role in the measure of detention. It 

was constructed based on the examination of the crime, circumstances of committing a crime 

and the assessment of mental health. The results of the examination ought to depict that the 

person was dangerous to the personal integrity and property of other people. The range of 

crimes that were discerned as being dangerous were moral crimes and arson. The amendments 

from the 1945 designated anew the group of dangerous crimes. Ordinarily, these were also 

crimes against property. In order to examine whether requisite of “dangerousness” was 

present, one ought to be mindful of the risk of recidivism and the nature of the committed 

crime. Consequently, there should be a balance between the risk of the recidivism, which 

should be high and the crime of a dangerous nature. The aforementioned viewpoint, according 

to I. Strahl, was also explained through the terminology of the Law on Abnormal Delinquents. 

The legislator used the term „vådlig” which in translation means „dangerous” instead of, e.g. 

word “farlig” in translation „harmful”. Used term spoked in favour of the interpretation that 

crime ought to be of a certain severity319. The decision whether to place an offender under the 

detention was based on the fact of punishment that was provided in Penal Law 1864 for 

committing the crime. The relevant type of punishment was forced labour, except for sexual 

offenders, who could be detained even if the punishment was imprisonment. § 3 of the Law 

on Abnormal Delinquents included the provision stating that detention could also be imposed 
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also in cases when the executions of punishment were suspended, nonetheless, the committed 

crime could be the reason for the detention320. 

 Starting from 1952, the detention could not be imposed according to § 2 of the Law, to 

juvenile offenders who did not reach the age of 18 years321. 

 To be detained, the offender’s forecast for the recidivism ought to be negative. The 

prognostication relied once again on the severity of committed crime by the individual, the 

level of danger, which presents the offender, and his mental state. In practice prevailed the 

tendency, according to which offender who committed a crime for the first time was rarely 

sentenced to detention322. 

 According to statistics, the detention was imposed most often for stealing, and fraud, 

among those, ¾ were committed by alcohol abusers323. 

 The period of the detention oscillated between 1 and 12 years. The question of the 

lower limit of the detention was resolved in practice by imposing a term not shorter than 

custodial punishment which would be imposed, had not the offender been sent to detention324. 

The male offenders were sent to the separate ward in Norrköping Prison, where female 

offenders were detained in Växjö Prison ward. Both facilities were adapted to detain 

offenders325. 

 The maximum period of the detention was not regulated, therefore was not put into the 

sentence. § 9 of the Law provided that detention would last until the detained individual would 

be dangerous to himself, society and property. Nevertheless, the detained offender could be 

discharged from a detention facility because of his or her mental health, which forced the need 

for treatment as an in-patient in a mental hospital. Amendments adopted after 1945 adjoined 

additional exception. When the „dangeroussness” of the offender was not dictated by the 

crime, but by the mental state of the offender, who had committed a milder crime. In practice, 

when an actor committed a minor crime, he was detained up to 4 years326. 
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 According to amended § 3 when the offender was released from prison, he could be 

sent to the detention. Whereby, the person ought to be released from the prison or forced 

labour, notwithstanding there was perilousness that he would commit a crime against personal 

integrity or property anew. The individual would be detained, had he been discharged from 

forced labour, imprisonment (sexual offenders), juvenile prison (a severe crime which can 

lead to detention), his mental state was abnormal, and circumstances of the case displayed 

that the discharge would cause danger to personal integrity or property327. 

 The second compulsory measure, which was regulated independently, was internment 

of repeated criminals. A court could rule this special measure to the repeated criminal, who 

was sent to the specific facility. If the person was sentenced to the forced labour or 

imprisonment and then commits another crime punished with the custodial punishment, 

according to § 4 that person should serve altogether at least four years. It is worth mentioning 

that the period of probation was not taken into consideration.328. 

 The preconditions of internment were the following: a) an offender was sentenced to 

forced labor for at least three times by the legally valid court rulings; b) an offender was 

sentenced to the punishment of forced labor for at altogether ten or more years; c) an offender 

committed new crime punished with forced labour for the period of at least two years329. 

 Prior punishment history was taken back up to 5 years when an offender had served 

forced labour and up to 10 years if there he or she was previously placed under detention or 

internment. Closing condition rested on the „dangerousness”; hence offender ought to be 

dangerous to himself, to the personal integrity of other people and property. Consequently, 

the individual adhered to conditions mental state that deviated from normal330.  

 The reservation was made in the question of delimitation of detention and internment. 

§ 4 of the Law dispensed test according to which when the criminal could not be sent to the 

detention facility, hence he or she could be interned. In practice, the detainee deviated from a 

normal mental state, hence could commit a crime for the first time and still be sent to a 

detention facility. Internment could not be imposed on the person who had committed a crime 
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and was sent to forced labour for life. The reason was that the offender would be already 

isolated and internment would be pointless331. 

 Internment was imposed for an indeterminate time. The person could be released 

conditionally or definitely. Equivalent to the detention, the discharge from internment meant 

that the offender was no longer dangerous to personal integrity or property of other people. 

Exceptional was the situation where the offender was mentally ill, therefore was in need of 

treatment in a mental hospital. The Law gave a prerogative to court to set a minimum period 

of internment between 5 to 15 years. The decision on releasing from the detention or 

internment facilities was made by the court according to § 1, subsequent to an opinion of the 

Internment Facility Board. The opinion was not conclusive juxtaposing to previous 

regulation. The letter of the § 41 put forward that the person should be examined in accordance 

with Law on lunacy in order to give an answer whether the person should be imposed on 

particular security measure. The limitation period of the detention or internment was 15 years 

running from the time the court had issued a sentence to a perpetrator332.  

 Each central prison ought to have the Medical Committee, which met at least once a 

week in central facilities and at least once for three months at facilities on a local level. It 

consisted of Prisons Director, main doctor of a psychiatric ward, prison inspector333. The 

Committee assessed all prisoners who were sentenced for the period of six months of 

imprisonment and longer. The Committee examined the behaviour of the offender and the 

progress of the treatment. The Committee issued a treatment plan for the individual in the 

period of two weeks from the arrival of an individual to the facility. The progress of the 

treatment was listed in the journal of treatment. It encompassed crime, punishment, 

circumstances of the life and also a treatment plan and finally notes concerning the 

treatment334. 

 Releasing from the detention facility or internment facility was called conditional 

release (swe. utskrivning på prov). To be more precise, each released person had a certain 

probation period. One should notice that while releasing from the detention or internment, 

one could not be released before the lapse of the minimum period. In practice, most of the 
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detainees were released after a minimum time. The time of a stay was calculated based on 

year calendar in the same way as imprisonment or forced labour. § 7 of the Law on detention 

regulated that releasing would rely on individual characteristics of the offender whether they 

were reached; otherwise, he was not released until he would be dangerous to other people or 

property335. 

 In practice, if the merest term of detention was two years, the individual was released 

after four or more years. A person released from detention or internment would have probation 

time for three years. The Internment Board could prolong this time for one more year. 

Supervision time could be compared to probation. The term probation time was not used in 

law on detention or internment but still resembled it. If the person became dangerous to other 

people or property, an individual would be put under the detention or internment, thereby the 

period of a measure would be longer than one year336. Probation time and its sole character 

caused discussions, whether not to directly state that released individual would be on 

probation337. When an individual was conditionally released from the facility, he was 

automatically, put under the supervision. The term used in Law on detention and internment 

in § 15 was locution “supervision” (swe. tillsyn). Only after the supervision time lapsed, the 

individual was treated as her security measure became to an end338. The conditions of 

supervision are to be set by the Internment Board339. In 1955, almost 400 offenders released 

on conditional release from detention or internment facilities340. 

 The Law also regulated the rules of competition between detention or internment and 

punishments from Penal Law 1864. Rules of the competition of the special measures were 

divergent from rules of competition of fines, imprisonment and forced labour. The general 

rule was that detention and internment would replace punishment, except when the 

punishment was conditionally suspended, or offender was dispositioned form a punishment. 

When someone was sentenced to prevent measure and then imposed to punishment, the court 

would issue the order in which security measure would be imposed instead of punishment 

according to § 20 of Law. The courts were constrained to give attention to the period for which 
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punishment was imposed on. The person who was conditionally released and then committed 

a crime would be placed to the security measure instead of punishment. Had the offender 

committed a crime after the probation time, the court had to reconsider the security measure 

based on the committed crime. With the reinstatement of the security measure, the court set a 

new minimal period of security measure, by that internment could be imposed for a minimum 

of two years. In the situation where the offender committed a crime before releasing from the 

detention facility or internment facility, the court could impose the same measure for 

committing a crime afresh341. 

 When the doctor or Medical Board issued an assessment stating that state of the 

offender was not punishable, therefore was in need of treatment in mental hospital, the ground 

for such care would be § 47 of the Law. Practically this opinion was ground for the court to 

impose compulsory measure to the offender. An offender could also be sent to the care in 

sobriety facility based on the law from 27 of July 1954 on Sobriety care. According to § 19.2 

of the Law on Sobriety Care, the offender who abused alcohol could be sent to the common 

care for alcohol abusers rooted in the decision issued by the County board. Based on the § 45 

of the Law on Sobriety Care, the offender could be held under the care for up two years in 

addition to the general maximum period of punishment. The treatment of the offender under 

the Law on Sobriety meant that prosecution did prepare an indictment for his criminal doing; 

he could be sentenced to punishments as indemnity or confiscation342. 

 Courts did not adjudicate on the period of the detention. This was one of the duties of 

the Internment Committee based on the question of whether the offender was still dangerous 

for other people or property. In the original project of the Law on the detention, the shortest 

period of the detention was 3 years. The law on the detention was influenced by the notion 

proposed by the Thyren which bestowed stated that there was no reason to reduce the 

punishment to offenders with so-called chronic half-abnormality, notwithstanding during the 

works on the Law on detention the notion was called acute half-abnormality. In situations 

when the offender was mentally ill, but the state of his health improved in addition, his mental 

illness was unlikely to return, and the prevention goal would be reached even though the 

punishment would be reduced343. In other words, the person should fully recover, and the 
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individual was not presenting any danger. His dangerousness was reduced to the minimum, 

and by that, the role of punishment was of strictly general prevention purposes344. 

  The aforementioned reform of the mental health sector was heavily criticized. 

One of the best examples was the book from 1937 written by the Gunnar Kassmans with the 

title ”Strafflös”, which was a biographical description of a man who committed a mild crime. 

He was examined due to his previous treatment in the mental facility. The assessment was 

made by O. Kinberg and seen as a non-imputable offender under Chapter 5 § 5. He was sent 

to prison in Jönköping in order to wait for the place in the mental hospital. He was freed due 

to the actions of his influential friends. His criticism of the system was based on a few factors. 

Firstly, the offender such as he, who committed a mild crime punished by the fine or short-

term imprisonment was held in prison-like conditions for an overlong time due to the 

psychiatric examinations results, according to which he was insane and being in a cue for a 

treatment. The second point of his criticism was a fact of standards inside the facility where 

chronically insane offenders were held with individuals under the examination, with juvenile 

offenders. The living conditions in the facility were austere, the private correspondence was 

censured, and he had to undergo regular bodily examinations. This experience left hallmark 

on those who went through it. The third criticism concerned psychiatry and psychiatrist 

altogether. He arraigned the power they had over the individuals. This gave a beginning to 

long-lasting public discussions and provided ground on works with the aim of amendment of 

the law345. 

 The second case, which caused heated debate, was the case of Bruno Poukka. He was 

Finnish who in his criminal history committed numerous thefts and frauds in Finland, later 

on he had killed a chauffeur in the town near Stockholm - Nacka. The murder gained much 

publicity. He was sent to Långholmen facility. When he was discharged, he went to Finland 

and sent a short description of his stay at Långhlmen. He painted a word picture of inhumane 

treatment of the prisoners and patients by the guards. He also criticized the psychiatric ward 

of the prison, naming O. Kinberg as the only person trying to advocate humane treatment of 

the prisoners and opposed the warden of the prison. In response to the book, the guards and 

warden claimed that Poukka wrote the book with the help of prof. Kinberg who brought to 
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him a typing machine and that all accusations were unfounded. Nonetheless, some of the 

accusations toward O. Kinberg were proven to be true; consequently, he was forced to resign. 

In the article commenting on the situation, he stated that he hopes that in future, the mental 

clinics for insane offenders would be separate from the prisons and managed by the 

psychiatrists346. The result of this state of affairs was a wave of criticism directed to forensic 

psychiatry. It was perceived as a danger to the legal security of the citizens. Practical 

repercussion was that a number of offenders, who were mentally ill, were not sent to mental 

hospitals but to prisons347. 

 One of the types of open regime treatment was family care. The treatment was 

supervised by the doctor who was controlling the outpatient who was under family care. The 

patient was working and living his normal life. The individual was ascribed to a specific 

hospital and doctor. As for insane offenders, they were treated in departments of state mental 

facilities. For asocial imbeciles, mental hospitals in Salberga, Salla, Källs, Hagens and 

Vänersbarg were established348. The question of the treatment of psychopath during that time 

was unresolved. In mental health facilities, psychopaths were treated as weighty and disturbed 

patients. In order to correct the situation, some special security departments were formed as 

a part of mental hospitals in Sidsjöns hospital, Sundsvall hospital and St. Siegfried hospital in 

Växjo. The total number of places for psychopath offenders were 100 places349. 

 In 1938 new committee was formed with the aim of examining the question of 

executing the punishment and protective measures. The project of the new law was presented 

in 1944 (SOU 1944:50) it was adopted on the 21st of December 1945 and came into force on 

the 1st of July 1946. It was divided into ten chapters, where Chapter 7 concerned detention 

and internment. From 1946, releasing from detention and internment did not take place before 

the lapse of minimum time and could last between 1 to 12 years and with interment from 5 to 

15 years. The Court decided the minimum time. If the minimum period was one1 year, the 

release in practice took place after four years350. 
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 When the offender was in need of psychiatric examination, it was performed either by 

a prison doctor or by the doctor from the polyclinic. An individual could also be sent to a 

hospital or mental hospital351. 

Internment and detention were executed in facilities in Hall, Norköping, Kalmar, 

Karlstad and in colonies Sjöbad and Orretorp. Mental health examinations were concluded 

in hospitals in Håga and Västervik. Furthermore, there were departments for insane offenders 

in facilities in Hämösund, Långholmen, Malmö, Växjö and Hördlanda. In the 1930s the 

Långholmen Clinic was renamed to Mental Hospital. Formally, it was part of the prison, but 

in practice, it functioned as a separate entity. The head of the hospital was prof. Olof Kinberg. 

It was opened in 1932, encompassed 56 places, 32 single room cells. It was also the place for 

the training of the psychiatrists352. 

 

2.7. The internment measure in the project of Protective Law 1956. 

 

Internment and detention were also regulated in the project from 1956 „Protection 

Law”353. It regulated the measure named “protective internment” (swe. skyddsinternering) in 

Chapter 6. The § 1, which was ground article for protective internment, had the following 

wording: 

When a person has committed a crime punished for at least two years of imprisonment or 

any of several crimes committed is punished for at least two years of imprisonment, the 

court may sentence the person to protective internment, if, in view of his criminality and his 

mental condition, conduct and other circumstances of life, such lengthy custodial care, 

without previously fixed duration, as protective internment constitutes, is deemed required 

to prevent continued serious criminality in his past354. 

 In the groundings for the proposal, it was written that protective internment ought to 

be imposed on offenders who had committed serious crimes. The central role was given to 

the dangerousness of a doing. It was also stated that the wording of the § 1 allowed to consider 

also offenders who were under previous regulations sent to detention. The additional setting 

                                                           
351 H. Göranson in: ed. I. Strahl, Om…, p. 388. 
352 H. Göranson in: ed. I. Strahl,  Om…, p. 390. 
353  SOU 1956:55. 
354  SOU 1956:55 (translation of the proposal into english language), p. 162. 



102 

 

was the danger of committing a new crime by the offender. In order to form this prognosis, 

the court analyzed the character of committing a crime and possible future crimes, which 

could be prevented. As a result, the protective internment would be imposed on the offender 

in order to prevent future danger crimes355. As for the mental state of the offender, it was based 

on the social structure and living environment of the offender; therefore, repeated offenders 

could be seen as those having an abnormal state of mental health356. In the substantiation to 

the project, the Committee put forward the term “dangerous” and “resistant to punishment”. 

It was explained through the aim of the protective internment. It was to prevent future crimes 

on the contrary to the previous laws, where the aim was to detain the offender, which is 

immune to punishment. The crime, which offender had committed, should be against others’ 

health, life or property357. 

 Chapter 6 § 2 provided the possibility of sending to protective internment the offenders 

sentenced to imprisonment for at least six month or protective training358 if due “mental health 

and other circumstances” there was a probability that he or she would cause injury to the other 

person or property. It also stated that the possibility of the protective internment would be 

examined by the Protective Care Board or by the Youth Board359. According to the 

substantiation of the proposal, the main point of the paragraph was to prevent a new crime, 

which can be committed by the offender when he would be released from punishment360. 

The minimum term for the protective internment was based on the character of the 

crime. The shortest period of the protective internment was one year, but when internment 

was imposed on, instead the imprisonment of which period longer than one year to serve 

remains, the minimum period would be properly adjusted. The maximum period of detention 

could be 12 years361. 

The treatment of the offender, according to Chapter 6 § 4, was based on an individual 

approach to the need of each of the internee. The treatment according to the project ought to 

be regulated jointly by the Protective Law and particular laws concerning compulsory 
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treatment362. The proposal provided in § 6 that protective internment could have a form of 

custodial treatment and treatment outside the facility. The court in the sentence put a minimum 

period of the internment in the internment facility, after which the Internment Board can 

change the form of the protective internment to treatment outside the facility. The treatment 

outside the facility ought to be in place when an internee did not present danger to other people 

and property, consequently, the treatment inside the facility was no longer in need363. While 

being in internment facility the internee could be transferred to the mental hospital or mental 

health ward inside the prison for observation or treatment if his mental state indicated the 

need of treatment364. 

 

2.8.  The internment measure in Penal Code 1962.  

 

The project of Protective Law with its solutions was a base for the BrB. Chapter 6 had 

an immense influence on the solutions adopted in Chapter 30 of the new criminal law act 

starting from the character of the internment and its contents. 

 With the adoption of the new penal code, the detention and internment were put into 

the penal law as a punishment, not as a protective measure. The internment was regulated in 

Chapter 30. It is worth mentioning that Chapter 30 of BrB included both material, procedural 

and execution aspects of the internment, thereby one can say that it formed a full picture of 

the internment. At the same time, the character of the internment changed vividly because it 

was no longer a compulsory measure; instead, it was one of the punishments. 

The first paragraph of the chapter regulated the scope of implementation of the 

internment. § 1 had the following wording: „Internment shall be imposed on the offender who 

committed one or more crimes, and at least one of them is punished by imprisonment for at 

least two years or more and the type of committed crime, offender’s state of mental health, 

character and circumstances of the crime indicate the need for internment in order to prevent 

committing serious crime in future.”. Comparing to previous regulation Penal Code 1962 used 

the term “internment”, whereby analysis of the § 1 prove that it more resembled detention 

regulated in Law from 1937. The aim of the measure was to impose long-term, custodial 
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punishment with the undetermined timeframe in order to prevent the possibility of committing 

new crimes in future. The internment was in practice enacted toward offenders who were 

likely to commit a new crime, so as a result, the normal prevention would not prove to be 

successful. One of the indicators of the above-mentioned factor was the state of mental health 

of the offender, which should deviate from normal. Court also make allowance for the type 

of crime the offender committed. All those factors should indicate that there was a prospect 

that the offender could commit a new crime in the future. The rule was that internment was 

imposed on an individual when other punishments would not lead to wanted results365. The 

BrB in the version up to 1980 did not regulate the question of whether the punishment of 

internment could be imposed on juvenile offenders. Nonetheless, in working documents to 

Penal Code 1962, it was imprinted that internment could not be imposed on offenders in age 

from 18 to 21 years. The exception transpired when an offender had committed a very serious 

crime, and he could not be sent to closed psychiatric care concomitantly the offender did not 

fulfil requirements of juvenile imprisonment because of age, the court could sentence the 

offender either to imprisonment or to internment. The internment could not last shorter than 

one year and could not be interrupted by the conditional release. The internment was imposed 

on the offender who had committed a serious crime, notwithstanding in situations when an 

offender committed series of milder crimes, but the circumstances of committed crimes and 

previous criminal history indicated that the offender would commit a serious crime in 

future366. 

 Chapter 30 § 3 oversaw that internment could be imposed on the offender for the period 

from one to 12 years. Where one year was an obligatory period which was ruled by the court 

and 12 years was the result of a prolonged period. According to Chapter 30 § 4 the internment 

was executed in internment facility or in another facility. In practice, the offenders sentenced 

to internment were sent to internment facilities367. Starting from the year 1974, the internment 

facilities were closed down and the main place of internment were prisons. 

Penal Code 1962 in Chapter 30 § 5 regulated that offender who served a minimum 

period of the internment, could continue the treatment outside the facility under the 

supervision. The transition of the internment to the supervision outside the facility was 
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possible under the condition that there was no danger of committing a new crime by the 

internee. During the period of treatment outside the facility, the offender was under 

supervision. The treatment outside the facility was not perceived as the release from the 

internment, and it was recognized as a continuation of the internment. The decisions on the 

changeover to care outside the facility were made by the Internment Board. Each facility of 

the internment had its Supervisory Board which in reality was a connector between the 

internee and the Internment Board. At the same time, the Internment Board would issue a 

decision allowing or declining the transition from one to another form of internment. The 

particular date of the change from facility treatment to care outside the internment facility 

was set by the Supervisory Board. The decision on the transition from internment facility to 

supervision outside the facility and the procedure before the Internment Board was 

commenced based on the motion of an offender to Supervision Board or by the Supervision 

Board itself with the notion of changing the form of punishment. The decision on transition 

was made by the Internment Board. The exact day of the transition was decided by the 

Supervision Board inside the internment facility. The decision of the Internment Board could 

not be appealed. The condition under which the individual was supervised outside the 

internment facility resembled the conditional release. The care outside the facility could not 

be discontinued until the period internment did not lapse368. 

Chapter 30 § 7 laid down the ground for the possibility of cessation of the internment 

after the minimum period of internment when the internee was in need of psychiatric care in 

a specialised mental hospital. In accordance with Chapter 30 § 8, the period of the internment 

could not be prolonged without the court’s consent over the period of three years or five years 

if the minimum period of internment was three years. Courts would prolong the internment 

for the period of three years each time if there was still a possibility that the offender would 

commit a new crime. The decision of the court was based on the opinion of Internment Board. 

§ 8 was a novelty juxtaposing to previous regulations because it set in practice minimum and 

maximum periods of internment. As a result, the offender sentenced to internment for one 

year could be sent to internment for four years, and if the minimum period of the internment 

was three years, the internee would be inertnated for five years. The period of the internment 

was prolonged when it had been proved that the offender committed another crime; as a result, 
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the new starting point for the minimum period had to be set369. Had the individual disobeyed 

the conditions of his supervision outside the internment facility or misconducted during the 

supervision outside the facility he was put to the internment the facility in order to prevent 

the offender from committing new crimes. The person was released from internment 

according to Chapter 30 § 15 when three years period elapsed from the time when the 

individual was transitioned from internment facility to supervision outside the internment 

facility. The period of supervision outside the internment facility would have its minimum 

and maximum periods. The minimum period was three years from the decision on a transition 

to supervision outside the internment facility. After the three-year period, the Internment 

Board would assess whether the internment should come to an end. Nonetheless, the 

supervision outside the internment facility would stop after five years, and the offender would 

be officially released from the internment370. 

 Eventually, the internment was repealed from BrB. The fact was based on the 

practical shape of the internment. The critics of the institution were divided into two 

directions. First of them was the fact that the differences between internment and 

imprisonment became blurry. On the other hand, the number of offenders sentenced to 

internment decreased rapidly. In comparison in years 1965 – 1969, there were 125 cases in 

which individuals were sentenced to internment and starting from 1970 until 1975, the number 

of individuals sentenced to internment decreased up to 30371. 

As was already mentioned, starting from July 1, 1974, the internment facilities were 

liquidated, and as a result, the internment was executed mostly in prison facilities. The 

internees who were serving internment were sent to other facilitates such as prisons with the 

same conditions as normal prisoners. Due to that, the differences between imprisonment and 

internment practically vanished. To continue, it was raised that the original aim of the 

internment disappeared. The goal of the internment was to implement special treatment on 

the offender adjusted to the needs of internees in order to make it possible for his return to a 

normal life. Because internment took place in prisons and almost the same treatment was 

implemented toward internees and prisoners; also, they were held in the same conditions as 
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offenders who committed serious crimes, the special character of the internment was only the 

matter of the paper372. 

The second disadvantage of internment pointed out in the literature of the subject was 

the character of the treatment. It ought to be implemented until the offender presented danger 

of committing a new crime in the future, wherein practice the terms of the internment were 

automatized, the offender was transitioned to supervision outside the internment facility after 

the minimum period of internment inside the internment facility. According to the critics, the 

drawback of the internment was also embodied in the hardship of preparing reliable prognosis 

of possibility to commit a new crime, especially by the offenders who committed a serious 

crime. The consequences could be quite bitter because offenders could be treated outside the 

internment facility. All above that, the treatment provided during the internment punishment 

did not provide such an effect, which was needed. The outstanding number of individuals 

after the internment committed a new crime373.  

An additional argument against internment was that in point of fact the internment was 

a time undetermined punishment which could have two forms: treatment inside the internment 

facility (from 1974 – prison) or outside the facility under the supervision. In practice, most of 

the internments were transformed into supervision outside the internment facility. The 

supervision outside the facility was not initially decided by courts during the process of 

sentencing – it was ruled based on the opinion of the Supervision Board and the decision of 

Internment Facility. Consequently, the transition of the form of the internment was not taking 

account of the crime committed by the offender and the circumstances of committing a crime. 

Therefore, there was a risk that internment as a punishment in such an arrangement would not 

be proportionate to the crime. Notwithstanding, that the role of the court in such conditions 

was weakened374. 

The undetermined character of the internment was seen as an oppressive instrument 

toward offenders. The offender, after serving a minimum period in internment facility, was 

in practice, transferred outside the facility and put under supervision. Those offenders 

oftentimes committed the new crime during the period of supervision outside the facility and 
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were put into the internment facility with a new minimum period in internment facility, which 

could be three years. It was causing a closed circle, in which offender was again released from 

the internment facility after the minimum period of three years and during the period of 

supervision outside the facility committed crime anew and was afresh put to internment 

facility. One more rationalization raised against the internment was the effectiveness of the 

treatment inside the internment facility. Statistics portrayed that vast majority of internee’s 

committed new crime after discharge from the internment. The statistics of recidivism were 

higher juxtaposing to offenders sentenced to imprisonment. Finally, it was put forward, that 

starting from the early 70s, yearly only a few individuals were sentenced to internment; hence 

it was raised that to maintain the internment punishment, internment administration and 

divisions inside the prisons only for a handful of individuals were not efficient375. 

 

2.9. The history and contemporary state of measure of sterilization and castration in 

Sweden.  

 

2.9.1. The historical development of the measures.  

 

 The origins of the law regulating sterilization and castration in Sweden should be seen 

in Family Code from 1915, which forbade the insane individuals to get married. The extension 

of the measures in the Family Code was the Law on sterilization from 1922, instituted by the 

group with a leading figure of Alfred Petren. He presumed that sterilization would be used 

toward insane and feeble-minded individuals who were released from the mental facilities. 

The rationalization for such a regulation was that insane and feeble-minded individuals were 

not able to take care of their children; therefore, they should be sterilized. Alfred Petren also 

accentuated reasons for heredity of mental illnesses. The measures should take place when 

there was a risk of mental illness inheritance. The proposal was livelily disparaged by different 

scientific communities. The project involved the prohibition of sterilization and castration of 

mentally normal individuals, even if they accede to it. The criticism surrounding the project 

culminated in the formation of a new committee working on the project with the chairperson 

of Ragnar Bergendal. The project was adopted on the 1st January 1935. Based on the Law, 
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the feeble-minded and insane offenders could be sterilised or castrated even without their 

consent, originating in the Medical Board’s decisions376. The Law did not provide barring of 

the sterilisation of normal individuals. In 1934 the Law was implemented with the measure 

of castration and sterilisation of the sexual offenders. The new proposal was comprised of a 

solution according to which compulsory castration or sterilisation could be brought into effect 

to the individuals put down to their “disrupted mental activity”; thus, the circle of subjects of 

sterilisation was quite extensive. The measure in numbers was the following. In the period 

1941-1948, the number of sterilised individuals was 12.000 (7000 retarded persons; 900 

insane individuals; 1500 – psychopaths)377. There were voices promoting that castrations and 

sterilization of the offenders would fend them off from committing crimes anew. It was 

discerned as a more prudent option to the internment.  

 

2.9.2. The Law on castration from the 1st of July 1944.  

 

The new law on castration was enforced on the 1st of July 1944 and enabled the 

attainability of castration or sterilisation of sexual offenders. The decision on castration or 

sterilisation was laid on the shoulders of the doctors who had to weight the circumstances of 

the case. A final decision on executing the measure was issued by the Medical Board; the role 

of the Medical Board was to protect doctors from reapproval from patients or society.  

Approximately 100 sexual offenders were castrated or sterilised, 13 were castrated 

because they were sexually aggressive but did not commit a crime, 13 were castrated on their 

own will because of their sexual urge378. The law was in power till 1975 and the statistics of 

involuntarily sterilised individuals are counted in up to 63.000 people according to this law379. 

The Law on sterilisation was annulled and replaced with the new law from 1972, with 

obligatory sterilisation as an outcome of sex-change. As per this Law, the person in order to 

change sex ought to be over 18 years old, had to be sterilised and unmarried380. 
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2.9.3. The Law on the determination of sex in particular cases from 1972.  

 

Starting from the year 1972, the new act was adopted Law on the determination of sex 

in particular cases381 regulating the forced sterilisation as an outcome of sex-change 

procedures, which was effective till the year 2013. In 2013 it was amended under the 

insistence of international society, allowing individuals to determine whether they want or not 

to be sterilised. The elucidation given was that “The abolition of the requirement for 

sterilisation in the event of a change in gender affiliation means that it will be possible for 

people who have the intention to change gender affiliation to retain the possibility of self-

undergo pregnancy and childbirth or to produce sperm and to take advantage of the 

opportunity to save germ cells in order to with the help of assisted fertilisation later become 

a parent.”382. 

As for the treatment of sexual offences against minors, the system did not encompass 

any separate solutions. In the literature of the subject, one could find voices promoting that 

the treatment ought to be administered based on the Social Services Act as an alternative to 

BrB383.  

 

2.9.4. Contemporary regulations on castration of sexual offenders.  

 

 Regarding criminal law situation of sexual offenders, including paedophiles, is not 

regulated in BrB and by that does not have an institutional configuration, nevertheless can be 

a part of treatment the course of other care. Pharmacological castration has also its presence 

in Swedish law realm; still, it is emphasised that it is an intermittent practice. The repeated 

practice is treatment inside the prison and protraction outside the facility384. Concurrently, the 

emphasis is put on the fact that the Swedish system has no systematic approach to the 

treatment method of sexual offenders385. Relating to the offenders who undergo forensic 

psychiatric treatment, it can encompass psychiatric therapy, medical treatment, albeit also 

pharmacological (chemical castration) and addiction treatment. The rationale for this is the 
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fact that the person can suffer from various mental ailments, therefore the treatment should 

be complex386. The pharmacological treatment can have closed-form and also an open 

character, as an extension of in-patient care. Concomitantly, the delinquent can seek help on 

a voluntary basis387.  

In 2016 the media conferred about the programme conveyed by the Karolinska 

Institute. It endeavours to achieve an effect of reducing or excluding the risk of committing a 

sexual offence against children by the proteges of the project. The delineation of the project 

was “Pedophilia at Risk – Investigations of Treatment and Biomarkers.” (PRIOTAB)388. The 

sole aim of the project is to repurpose the drug Degarelix. In normal conditions, the drug is 

prescribed in the course of prostate treatment, as a medicine decreasing testosterone389. The 

treatment was volitional, and only delinquents who have not committed a crime could take 

part in it. The aim of the project was to prepare the effective treatment and to activate the 

individuals who have this type of problems, to be able to deal with it390. The value of this 

project lies in the fact that it draws attention to the issue and can sett the scene for the systems 

of counteraction to such behaviour and put the vantage on treatment prior to the occurrence 

of committing a sexual crime against minors.  

As it can be discerned, Sweden has come the long way from sterilization in the shadow 

of eugenics and compulsory procedures of surgical castration in the set of circumstances 

where the system of a growing problem of sexual offenders is undefined and left to the 

treatment based on LPT or LRV. Perhaps the solution to the problem is to provide help on a 

voluntary basis prior to committing a crime throughout the social campaigns, which has 

transpired in the “PRIOTAB” project.  
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2.10. The history of institutions of treatment of insane offenders. 

 

 The history of institutions taking care of the insane offenders erupted from the 

monasteries where insane offenders were oftentimes held. The patients of such an institution 

were individuals suffering from leprosy or analogous illnesses, crippled or senile offenders 

understood as individuals who could not take care of themselves. The first hospital for 

individuals with leprosy was founded by order of St. John around 1180 in Eskilstuna. 

Eventually, hospitals were also open in Västerås, Arboga, Skara and starting from the year 

1200 hospitals in Stockholm, Sigtuna, Enköping, Söderkpöping. Starting from the 15th 

century, there were 26 hospitals, with 8 to 20 places form patients391. 

 From 1757, the administration of the hospitals in the Kingdom was in the hands of 

hospital deputation and from 1787 by the Kings order in the hands of Seraphim Guild. In the 

17th century, such hospitals were mostly for malnourished people, which were feed there, but 

at the same time could not be put into the facility for a longer period. The hospitals were 

divided into those for care on poor people and care hospitals. The number of hospitals dating 

in the year 1753, there were 38 hospitals in Sweden392. 

 In years 1822 – 1823 Seraphim Guild sent requests to the hospitals in the Kingdom to 

deliver reports of the treatment methods they implement towards patients. The results 

depicted the crucial need for reforms, especially in smaller hospitals. At the beginning of the 

19th century, there were 26 hospitals and the reform were to replace them with six hospitals. 

In practice, eight hospitals were formed in the period of 20 years of transition. Reform from 

1823 also resulted in the employment model in the hospitals. Before the change, doctors were 

hired on part-time basis, after 1823, they were hired in those hospitals for full time. The first 

central hospital was built in Vadstena in 1826393. At that year, the first mental health hospital 

doctor was hired, it was Georg Engström. In 1832 the Danvik hospital in Stockholm was 

transformed into a mental health hospital with Carl-Ulrik Sonden as a senior physician394. 

 18th century should be seen through the works of already mentioned Carl-Ulrik 

Sonden. It was he, who first set forth that the notion of insanity, which was not connected with 
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evil spirits or punishment from God. He firmly advanced the idea that the insane offender was 

simply ill. Consequently, the insane offenders were in need of treatment in isolation in order 

to get healthy. The treatment consisted of moral treatment and work. The punishment or 

forced labour were imposed on the individuals only based on doctor’s assessments. One of 

the crucial moments was the division of various offenders into groups, e.g. male and female 

or based on types of illnesses. Still, those facilities developed into places were apart from 

insane offenders also alcohol addicts, vagrant and orphans. At the beginning of the 20th 

century, there were 14 mental hospitals. The latter facilities were based on the doctrine of 

isolation and custodial restrictions. Mental hospitals were formed of cells; still, the conditions 

in mental hospitals were better than in prisons395. 

 Another prominent name of that time was Eric Gadelius, the professor at Karolinska 

Institute, who made a huge impact on the development of the doctrine of criminal liability of 

the insane offenders. In his book from 1804 ”Handbok i medicinallagfarenheten” he stated 

that the crime would not lead to punishment when it was caused by the ”natural necessity” 

and by that, an actor did not possess control over his will396. 

 The cornerstone of the development of the treatment of insane offenders was Law on 

mental health from 1858. The vantage point of the Law was to treat the offenders in order to 

make it possible for them to return to normal life. The Law from 1858 encompassed procedure 

of examination of the individuals who committed a crime and treatment of the offenders who 

were freed from punishment by the Court397. It included two types of isolations: separation 

from the surrounding as whole and separation of the offender from his particular environment. 

The Law on mental health divided patients into two groups: individuals with a newly illicit 

mental illness who were to be assessed and individuals sent to the mental health facility by 

the court. The 1858 Law was amended in 1883. The mental hospital was secondary to the 

hospital. The patient was discharged based on the decision of the Hospital Board after an 

examination conducted by the Medical Board. In 1901, the law underwent the second wave 

of amendments where the procedures of assessment and treatment were regulated more 

extensively in 74 paragraphs398. 
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  In 1880, there were 1841 patients in 10 mental health hospitals, in 1943, in 31 

hospitals – 3837 patients. It was approximately 102 patients per doctor in 1880; the number 

increased in 1943 up to 242 patients per doctor399. 

 

2.11. Legal acts regulating mental health treatment. 

 

The long-awaited reform of hospital and mental health hospitals system was prepared 

for a long period during the 19th century and the Law from 1858 concerning treatment and 

guidance over insane offenders, making it the first law, which solely regulated the care on 

insane offenders. 

 The Law was amended in 1883 and included provisions concerning care in the 

hospitals and asylums. The latter were designed to care and detention of chronically insane 

offenders. In 1901, new amendments were enacted, which had introduced the question of 

supervision in the facilities. 

 The Lunacy Law from 1929, enforced on the 1st of March 1931, replaced the law from 

1858. It was the result of 10 years of work of the Committee with a chairperson Alfred Petrens. 

The main element of the Law was to secure the rights of the patients. The Law provided the 

obligatory examination of the offenders sent to internment or the offenders who could be 

sentenced to forced labour for more than one year for murder or arson, with the exception in 

cases when the aim of the arson was to deceive insurance company. The amendments resulted 

in a number of cases when an examination was in need; still, the number of psychiatrists were 

too low for the demand. The time of examination was prolonged up to two months, and insane 

offenders oftentimes had to wait for the place in mental hospitals400. The Law was also a result 

of many variables among which was the patient population. In order to improve the 

operational aspects of the hospitals, they were put under the governance of local 

administration401. It eliminated the terms “asylum” from the mental treatment system and 

replaced it with the term mental health hospital. The law regulated the process of treatment in 

an intricate manner in comparison to law form 1858. It was in force for 38 years and was 

amended for copious times. The first crucial amendment was adopted in 1949, constructing 
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Discharge Boards at each mental hospital. The second decisive amendment was introduced in 

1959; according to it, the individual could be voluntarily put into the facility without any 

additional formalities402. In 1954 the personnel of mental hospitals were implemented with 

new sorts of specialists such as counsellors, psychologists and work therapists. In 1954, a new 

committee was formed in order to prepare the reform of in-patient psychiatric care. In 1962, 

Committee proposed a new law on in-patient mental health care that was adopted in 1966 and 

came into force on the 1 of January 1967. The leading thought of the project was somatic 

therapy. The basic rule was that individuals in need of treatment in mental hospitals ought to 

enter the treatment on their own will based on the agreement. The second notion was, that 

mental illness was different from other illnesses in various perspectives because mentally ill 

person often-times was not aware of her state and in such a situation the patient could be put 

into the facility under compulsory treatment law. The aim of the Committee was to attach the 

rules of admission, compulsory treatment and discharge to the patient’s mental health state 

and not to institutions performing the treatment403. 

Later, in 1957, the law was amended. The work of the Mental Health Committee put 

forward in 1964 the project of the new Mental Health Law (SOU 1964:40). Based on the 

project from 1964 the new proposal was formed in 1966 with a proposal of the law concerning 

the closed psychiatric care and adopted under the name Law on the preparation of close 

psychiatric care in some cases (LSPV). The latter law was the first step toward the uniform 

Law on mental health as a ground to equal somatic and psychiatric care404. 

 From 1970 works of so-called Bexelius Committee (report on Offenders with mental 

disorders) (SOU 1977:23), works of which did not lead to the adoption of the new law405. The 

outcome of the works which started in the year 1982 was the proposal of amendment. The 

proposal encompassed that the old approach toward the compulsory treatment of patients in 

mental hospitals would be only partly preserved. The core of the proposal can be summed up 

in following points: 1) the Law would depart from the biological view at mental disorders and 

the term “mental disorder” would be replaced with the term “serious mental disorder”; 2) 

crucial question for compulsory treatment would be fact of more or less severe reason for 
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care. The aim of compulsory care would be to lift the crisis situation and to give a ground for 

an out-patient treatment; 3) the scale of implementation of compulsory care would be 

minimised by the fact of thorough examination of options to compulsory care which would 

take place at decision-making level; 4) the decision on discharge would be taken by the court 

in order to avoid arbitrariness and to secure rights of the offenders; 5) the process of 

compulsory treatment ought to focus on giving a possibility to an individual to actively 

participate in a positive environment, thereby the situation in which the patient had spent most 

of his treatment in mental hospitals could not take place; 6) the law should secure the control 

of different groups of patients in mental hospitals by providing separate regulation for 

separate groups of offenders with mental disorders. In practice, there should be separate 

regulation for age dementia and offenders with particular mental disorders406. 

 Separate laws would replace the Law on preparation on closed psychiatric care in 

certain cases. First of them the Law on acute compulsory psychiatric care, which would 

regulate compulsory treatment aim of which would be to allow the patient to function on his 

own and to give ground for out-patient treatment. The decision on compulsory treatment 

would be issued by the court for the period two month with a possibility of prolonging under 

certain strict conditions. Treatment of the patients against their will would be reduced to the 

situations of danger to their life and health. The decision of psychiatrists could be appealed to 

the court. The proposal also provided regulations concerning compulsory measure toward 

individuals with age dementia by providing special divisions inside the hospitals and mental 

hospitals. The state of the patient would be assessed periodically407. 

As for the treatment of the offenders with mental disorders, the project included 

amendments in punishment system of Brb. The core of the amendments was that the 

punishments would be imposed to the offenders with mental disorders in a wider range and 

as a result, the possibility for putting offenders with mental disorders under compulsory 

psychiatric care as a compulsory measure would be significantly reduced. Still, the 

punishment would be more adjusted to the type of crime and the mental state of the offender. 

One of the most important proposals was to provide the possibility of a combination of 

imprisonment and compulsory psychiatric care408. 
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 The project presented by Social Board in proposal SOU 1984:64 Psychiatry, 

compulsory and legal security divided development of hospitals in Sweden into the stages: 1) 

Hospitals before 1850 with the central place of religion in it; 2) between 1850 – 1900 first 

mental hospitals; 3) 1900-1950 the epoch of somatic approach and biological approach; 4) 

1960 change to the direction of dynamic psychological theories and therapeutic theories409. 

One of the milestones in the development of the field of mental health regulations was 

the proposal from 1991 which was based on the project prepared by the Social Board which 

among others proposed the abolition of prison – ban from Chapter 30 § 6 of Penal Code 

1963410. 

 Next weighty amendment was proposed on the 1st of July 2000. It was built around the 

works of Compulsory psychiatry Committee that were formed in 1995 and its proposal 

1999/2000:44. The proposal promoted the more efficient implementation of patients’ rights. 

The discussions concerned the rights of the patients to claim the care, stating that using 

compulsory treatment should be avoided still the regulations should be constructed in the way 

that could provide help to the individuals which are in need of care even though they do not 

understand the need. The works were continued in 1999 in the Parliamentary Psychiatric 

responsibility Committee that analysed questions of responsibility and punishments for the 

mentally ill offenders. The works of the Committee were presented in the project “Psychiatric 

disorder, crime and responsibility” SOU 2002:3. The project included that the prison-ban with 

its caveats should be annulled. The proposal embraced new execution of imprisonment. It also 

put forward the novel measure imposed on individuals who had committed very serious 

crimes – social protection measure. Next proposal was put forward in the project from the 1st 

of the July 2008 implementing amendments to LPT and LRV from the 1 of July 2000. The 

proposal form 2007/08:70 promoted the new form of psychiatric care – compulsory open 

psychiatric care in LPT and open psychiatric care in LRV. The law came into force on the 1 

of September of 2008411. The second part of the amendments was put forward in the project 

from 2007/08:97. The core of the proposal was to make the punishment system more flexible. 

The prison-ban was to be replaced with a presumption in favour of imposing other 

punishments prior to imprisonment. The amendments were adopted on the 1st of July 2008. 
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On the 1st of July 2008, works on further amendments were started with a directive to prepare 

project up to 1st of July 2010 in order to adjust Swedish law to Directive 2000:93)412. 

 

2.12. The history of procedural aspects of the compulsory measures.  

 

 What was the situation of the insane offenders from the perspective of Judicial 

Procedure Code of Sweden from 1942 (swe. Rättegångsbalken). As it was already mentioned, 

Chapter 5 § 5 provided that the crime committed by the insane offender was not punishable. 

With that, the question of prosecution in such a case was reviewed. In the literature of the 

subject prevailed opinion that indictment ought to take place in order to assess the offender’s 

mental state. On the other hand, there were voices promoting that prosecution in situations of 

“five-fives”413 was aimless, due to lack of punishment414. The endorsed solution in RB was 

that the prosecutor was not obliged to issue inducement when the circumstances of crime 

provide the high probability that the offender was insane. 

 The question was even commented by the Ombudsman for Justice, who proposed test 

according to which the indictment should not take place: 1) the insanity of the offender was 

clear and unambiguous; 2) preliminary assessment of the prosecutor was grounded on 

additional psychiatric examination415. Law on Sobriety Care from the 15th of June 1935, 

directly regulated in § 57 that the prosecutor was free to decide whether to prosecute, after 

receiving the assessment from sobriety facility416. 

 In the instruction to prosecutors from the 29th of December 1948 General Prosecutor 

put forward that in each case, the prosecutor should consider whether an actor would be taken 

into mental health hospital due to his mental illness. Had the offender committed a petty 

offence, there was no need to take him under the guard in order to prevent future crimes. 

Notwithstanding, the General Prosecutor recommended to issue an indecent even when the 

offender had committed a petty offence in order to have a possibility to put offender under 

the supervision of the specialist417. 
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3. The compulsory measures under the Penal Code from 1962.  

 

3.1. General characteristic of Penal Code form 1962. 

 

Binding Penal Code 1962418 (swe. Brottsbalken, word to word translation: code of 

crimes) embraces three categories of offenders who can be sent to the care measure: 1) 

juvenile offenders; 2) addicts; 3) mentally ill offenders419. §Chapter 31 § 1 of BrB provides 

that offender can be sentenced to forced treatment based on the Law on social care 

(1980:620)420 and Law on special care for minors. According to the Law offender who 

committed a crime before reaching 21 years and is capable of being treated in care or 

sentenced to another measure421. Before the year 1999, the courts did not have control over 

the content of the measure. The regulation was considered to be insufficient from the 

perspective of predictability, proportionality and its consequences. It provided that social care 

institutions should establish a care plan, which, according to courts ruling was a sufficient 

reaction from the perspective of character and type of crime committed by the offender. 

Starting from 1999 the new measures were introduced into the BrB, and thereby juvenile care 

was imposed alternatively to imprisonment for committing a crime by an offender who has 

not reached the age of 18. Juvenile care can last from 14 days up to four years422. 

 The courts can send an offender to special care for addicts, where the treatment was 

performed by the Social welfare service. The preconditions for this care are provided in Law 

on the care of addicts (1988:8)423. The measure can be enacted for committing a crime with 

punishment longer than one year of imprisonment. In accordance with § 4 of LVM the 

treatment can be imposed on the offender who is addicted to alcohol, drugs or volatile solvents 

and care cannot be performed in the non-custodial regime. In addition, the offender has to be 

exposed to the danger because of his physical or psychiatric health, dangerous to the society, 

                                                           
418 The translation adopted after the official translation DS 1999:36. 
419 N. Jareborg, J. Zila, Straffrättens påföljdslära, 2005 p. 50. 
420 Socialtjänstlag SOU 1980:620.  
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423 SOU 1988:8. 

http://www.notisum.se/rnp/sls/fakta/a9800620.htm
http://www.notisum.se/rnp/sls/fakta/a9800620.htm
http://www.notisum.se/rnp/sls/fakta/a9800620.htm


120 

 

or there is a risk that he could commit suicide or cause serious harm to other people424. 

Psychiatric care is regulated by the Law on psychiatric care425 furthermore this sphere it is 

also regulated by the Law on compulsory psychiatric care426 based on § 1 of the Law. 

Psychiatric care can be either imposed on an individual as a criminal sanction or as a measure, 

according to the wording of § 1. In order to sent to the treatment in psychiatric care, the 

offender had to commit a crime under the influence of severe mental disorder427. Courts can 

be sent to special release, the consequence of the mental disorder which can provide a risk of 

recidivism of severe kind. The term “serious crime” understood as a crime against life, health 

or personal safety, a gross property breach, drug crimes or spying. Special release, according 

to § 16 of LRV is enacted when the offender cannot be imposed to forced psychiatric care428. 

When the crime was committed in the result of the mental disorder, strong emotional state or 

the condition causing severe reduction of voluntary capacity over individual’s behaviour. The 

mental disorder should not be severe according to § 30:6 BrB but still it was of such a nature 

that cause decrease volitional capacity. In the doctrine and practice the most cited conditions 

causing decreased volitional capacity depression or strong excitement, extreme fatigue, high 

fever etc.429. 

 Severe mental disorder – the collective concept of mental illnesses and other mental 

abnormalities, mental disability. The notion of mental illness is regulated in § 30:6 and § 31:3. 

It corresponds with the definition in Law on psychiatric care and Law on compulsory 

psychiatric care. Examples of severe mental disorder are insanity and severe retardation. 

Moreover, the notion included such states as severe depressions, with suicidal thoughts, toxic 

psychiatric states etc. In NJA 1995 p. 48, the Supreme Court set out that severe mental 

disorder does not comprise short-term psychotic conditions. Under the older laws such a state 

if not self-inflicted would cause a lack of punishment. Chapter 30 § 6 can be combined with 

probation or conditional release. Until 2008 it was not possible to sentence the offender to 

imprisonment when the offender was in a state of severe mental disorder. Chapter 30 § 6 was 

amended and the offender can be sentenced to imprisonment, as a last resort. The 
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427 N. Jareborg, J. Zila, Straffrättens…, p. 53. 
428 Ibid. 
429 N. Jareborg, J. Zila, Straffrättens…, p. 117. 



121 

 

imprisonment could be imposed on the offender who had committed a crime under the 

influence of severe mental disorder and complies with a certain condition (severe punishment, 

limited need of psychiatric care, disorder was the result of offender’s actions)430. 

 

3.2. The self-intoxication (swe. självförvålatt rus) under the Chapter 1 § 2 part 2 of 

Penal Code from 1962. 

 

3.2.1 The theory of the institution.  

 

Chapter 1 § 2 part 2 of the Penal Code of Sweden regulates the question of 

punishability of the offender in a state of intoxication. The wording of the § 2 part 2 is the 

following: 

If the act has been committed during self-induced intoxication or if the perpetrator has in 

some other way himself brought about the temporary loss of the use of his senses, this shall 

not cause the act to be considered non-criminal. (Law 1994:458)431. 

 The basic message of the regulation is that offender would be punished for the crime 

committed in the condition of the intoxication, notwithstanding the fact that being sober, he 

would not commit a deed432. The intoxication is treated as self – induced when an offender 

willingly consumed substances causing intoxication. The state can be a result of intent or 

negligence433. The situation can occur when an individual becomes intoxicated with a small 

amount of alcohol, which causes a lack of possibility to foresee its consequences. In such a 

situation, intoxication is not deemed to be self-induced. Analogically, the set of affairs is 

similar had an individual consumed alcohol in believing that this is non-alcohol juice434.   

 The application of part 2 depends on the fact whether a court can investigate the 

existence and context of dolus or culpa. In court practice, one can decode three approaches to 

the self-intoxication of the offender. First of them is based on the notion of simulated intent, 

understood as a subjective coverage of the crime by the offender. On the other hand, court 

                                                           
430 Jareborg, Zila… 2010 p. 137. 
431 Ds 1999:36, source: http://www.government.se/government-policy/judicial-system/the-swedish-penal-code/, 

accessed 28.02.2018. 
432 S. Wennberg, Introduktion till straffrätten, Stockholm, 2014, pp. 37-38. 
433 M. Dahlström, A. Strand, G. Westerlund, Brott och påföljder: en lärobok i straffrätt om Brottsbalken, 

Stockholm, 2014, p. 19. 
434 I. Strahl, Straffansvar vid rus, SvJT 1965, p. 389. 
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can choose to construct a hypothetical test embodied in question whether an offender would 

commit the same crime hasn’t he been intoxicated. The third approach present in the practice 

of the courts is that the question of intent would be solved on a regular basis, treating the 

offender, as he would be sober435. The viewpoint is that despite the fact of the intoxication, 

the offender will act with intent even though he would not commit a crime being sober436. 

The courts ought to presume that an offender acted with intent under the condition that 

intoxication was self-induced, and the lack of intent is ascribed to the condition of the 

offender437.  

In general, the standing point in the literature is that self-inflicted state of intoxication 

is a consequence of the negligence. The negligence was present in the fact that offender 

consumed alcohol or other substances, and by that, it was harder for the offender to follow 

the law438. 

 In the doctrine, the subject of the discussions was the correlation between intoxication 

and an omission. When the person is obliged to act in a proper way, he or she will cause the 

possibility of fulfilling his duties in an inappropriate way because of self-induced intoxication. 

Additionally, the sole fact that the offender has not anticipated that he or she would be a 

guarantor he would be found liable based on part 2, if he would commit a crime by omission 

because of self-intoxication. In order to find that the offender could be found liable for the 

omission, he ought to be obliged to a particular behaviour. Due to the fact of prior 

intoxication, he made it impossible or strenuous to react in a proper way or to react at all439. 

 The state, which is included in part 2, is the self-induced state of loss of the use of the 

senses by the offender. The state comprises conditions of lightheadedness, delirium and 

personality disorders440.  

 Swedish criminal law presents the position that the offender would not be covered by 

part 2 when a self-intoxication stems from the temporary indisposition causing intoxication 

even by the small amount of, e.g. alcohol. Consequently, the state did not occur because of 

the offender’s guilt. Chapter 1 § 1 part 2 also encompasses the situation of culpa when an 

                                                           
435 Leijonhufvud M., Träskman P.O., Wennberg S., Brottsbalken. En kommentar, Kap. 1 – 12, Stockholm 2016, 

Supplement, Januari 2013, p. 17.  
436 I. Strahl, Kommentar till Brottsbalken I, Stockholm 1968, p. 35. 
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439 I Strahl, Kommentar…, p. 36. 
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actor could fulfil the requisites of omission; the result was the state of intoxication caused 

decreased possibility to behave in a wanted manner441. Additionally, the offender is not seen 

through the perspective of part 2 when his state of intoxication was a result of medical 

procedure. The precondition is that medical procedure causing intoxication was prescribed by 

the doctor442. It is put forward in the literature of the criminal law that defiance of the mindful 

intoxication by the offender would not be punished443. The practice is that even if offender 

overdosed the medicine prescribed by the doctor but not significantly, he would not be seen 

at negligence; therefore part 2 would not apply444.  

 The doctrine also scrutinised the question of punishability of the crime committed by 

the offender in the state of pathological intoxication. The ground for criminal responsibility 

of the offender was that despite the intoxication, the requisites of the crime were met, thereby 

offender acted with dolus or culpa. In the situation where the offender has a pathological 

intoxication which was self-induced, but the offender was aware of the fact that even, e.g. 

small dosage of alcohol can cause pathological intoxication he would be punished based on 

part 2. An individual in such a situation acted with negligence445. 

 The separate discussions concerned the topic of the intoxication and the specific type 

of intent such as dolus directus. The perspective is that the offender has to comply with the 

criteria of direct intent. As a representative can be given the situation of unsuccessful, attempt 

to commit a crime when the offender decided not to fulfil the remaining actions. Moreover, 

an unsuccessful attempt has a qualified feature in the form of intentional decision not to 

continue his actions aimed at committing a crime. The court has to analyse whether the form 

of intent was suitable446. 

 The perception of the self-intoxicated offenders in the realm of Penal Code 1962 was 

formed by the ruling NJA 1973 s. 590, which formed the doctrine of implementation of 

Chapter 1 § 1 part 2. The ruling was influenced by the ideas of I. Strahl; for the Author finds 

it appropriate to describe his idea shortly. He promoted that the requisite of guilt would be 

present even when a crime was committed by the intoxicated offender. In order to find such 
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an offender liable, Chapter 1 § 1 part 2 has to be enacted. On the other hand, part 2 cannot be 

applied when doing was committed without one’s guilt447. The state of the self-intoxicated 

offender, thereby higher aggressiveness, etc. should not be taken into account; therefore, he 

should be treated as a sober offender. He was of the opinion that guilt of intoxicated offender 

lies not in fact of intoxication but in the act of consumption of the alcohol448.  

 Professor Strahl also scrutinized the question of intent by stating that it has a minor 

role in the cases of self-induced intoxication. The explanation was that an intoxicated offender 

does not perceive reality in a normal way; wherefore, he does not realize whether he fulfils 

the requisites of the crime or not. Notwithstanding, I. Strahl pointed out that intent could be 

taken into account, even though in the state of intoxication, there is a doubt whether it is 

formed; although each action of the self-esteemed intoxication is accompanied by the bodily 

movement. The attention of I. Strahl was directed to the offenders who willingly intoxicated 

themselves with an intent to commit a crime. He stated that in such a situation the crime was 

committed with dolus and he used himself as an instrument of committing a crime, therefore 

juxtaposing to using other means such as e.g. dog is not different449. As for the omission, if 

an offender is a guarantor, he will be punished for negligence if self-intoxication deprived 

him of possibility to perform his duties450.  

 

3.2.2. The court practice.  

 

3.2.2.1. The older court practice.  

 

One can start with an older case from the practice of the Supreme Court of Sweden 

where the Court was analyzing criminal liability of the two offenders who had taken a taxi 

being intoxicated after they reached the destination both individuals did not pay the fee. The 

Court stated that they did commit a crime of fraud. The Court perused whether the stated of 

intoxication, which resulted in a lack of payment to the taxi driver, should cause a lack of 

punishment. Nevertheless, the offender was punished based on the wording of Chapter 1 § 2 
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part 2451. In yet another case, the offender tried to commit suicide and took pills, in the state 

of intoxication, he tried to kick the police officer. The court sentenced the actor for attempted 

assault against a police officer. The Appellate Court based his ruling on the test that the 

offender would kick a policeman in a sober state, therefore based on Chapter 1 § 2 part 2, the 

offender is punishable452.  

 

3.2.2.2. NJA 1973 s. 590. – ”stroller case”. 

 

One of the most influential cases in the topic of the criminal law status of an offender 

who committed a crime in a state of self-induced intoxication is the case called ”stroller case” 

453. It has set the viewpoint on the self-intoxication for many years. The case concerned the 

differences between subjective attitude toward the crime of theft and the requisite of steeling, 

which differs by the form of intent directed to acquire someone’s property. In case NJA 1973 

s. 590 the intoxicated individual took a baby 

 carriage being convinced that the stroller belonged to him. He was sentenced for 

committing a crime of theft by the courts of first and second instances. The Supreme Court 

explained that the state of intoxication under which offender mistakenly thought that the 

stroller was his, did not cause a lack of punishment. The question was whether the delusion 

caused by the intoxication would be covered by Chapter 1 § 1 part 2. The question also raised 

whether the qualified intent of acquiring one’s property was present. The Supreme Court put 

forward that the fact that offender mistakenly thought that particular stroller belonged to him 

did not mean freedom from punishment. Still, the Court stated that the qualified intent in the 

form of intent to acquire someone’s property was not fulfilled. Consequently, the court ruled 

that the offender would be punished not for the theft but for the arbitrary conduct (the crime 

of taking property without the consent of the owner)454.  
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3.2.2.3. NJA 2011 s. 563.  

 

 The case which departed from the guideline set by the NJA 1973 s. 590, is the case 

before the Supreme Court of Sweden, with a signature of NJA 2011 s. 563455. 

The circumstances of the case were following. M.H. lived with I.K. for four years and 

were experiencing problems with the relationship. I.K. was a former neighbour with I.J. I.K., 

and S.M. had agreed to go out together on the evening of October 2010. Both of them met at 

I.J.’s apartment. The idea was that M.H. would stay with I.K.’s dog and have the company of 

I.J. while waiting for I.K. coming back to the apartment. M.H. and I.J. consumed a lot of 

alcohol throughout the evening. Before the midnight, I.K. and S.M. returned. S.M. went to 

her apartment, while I.K. and M.H. stayed overnight. I.J. slept on the sofa, M.H. and I.K. slept 

in the bedroom. I.K. and M.H. experienced certain setbacks in their relationship in the near 

past; therefore, I.K. did not want to get intimate with M.H on that night. She was awakened 

by the M.H. at 4 o’clock in the morning when he laid next to her. She tried to wake him in 

order to move from the bed. Her efforts were unsuccessful; therefore, she woke up I.J. and 

asked him to help her to wake up M.H. M.H. woke up irritated and went to the bathroom then 

headed to the kitchen where he took a kitchen knife. Thereafter he went to the living room, 

firstly attacked I.K., and then I.J. with the knife causing numerous cut wounds in the area of 

face, throat, shoulder and hands. I.K. and I.J. ran out of the apartment and went for help. M.H. 

remained in the apartment trying to contact his parents and sister, finally also contacting with 

police through the SOS-number. He informed the dispatcher that he had killed I.K. and I.J. 

M.H. testified that he has some memories of being in a bathroom with a knife in his back 

pocket. He recalled the moment of hitting both I.K and I.J. with a knife. M.H. added that 

earlier that day, in the evening, he had taken medicine Tegretol and Setralin. I.K. testified that 

M.H. was ”obviously awaken” while attacking them with a knife456.  

 The forensic physician stated in his report that injuries were numerous, but they did 

not present any direct danger to the life of the victims, maybe only indirectly through the 

infection risk457.  
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 He was sentenced by the court of first and second instances for the attempted murder. 

In the substantiation, the Appellate Court put forward that had M. H. been sober; he would be 

aware of the fact that his actions would lead to the death of two people458.  

 The Supreme Court endeavoured to give an answer whether there still was a reason to 

maintain the attitude build by the ruling NJA 1973 s. 590 - the requirement for intent or 

negligence present at the self-induced intoxication. The Supreme Court proffered that in 

practice, the ruling from 1973 introduced the idea of general exemption from the principle of 

guilt in the cases concerning self-induced intoxication. The Supreme Court promoted that the 

latter approach was under the influence of the old ideas, which were not up to the time. The 

Court added that numerous amendments introduced into Swedish law made the approach 

outdated. The ruling put forward that according to Chapter 29 § 1 part 2459 the court should 

take into consideration inter alia damage caused by the crime, danger caused by the criminal 

act and additionally the circumstances which offender realised or should have realised. Thus, 

circumstances not covered by the offender’s intent or negligence should not be taken into 

account. The court also underscored that Chapter 1 § 1 part 2 was amended 1994 with the 

leading thought of strengthening the principle of legality through the explicit prohibition of 

the analogy in the Swedish criminal law. Albeit, the interpretation proposed by the NJA 1973 

s. 560 is not compatible with the new wording of Chapter 1 § 1 part 2 and with the sole 

purpose of the intent460.  

 The Supreme Court promoted that the state of intoxication, so the state characterised 

with aggressiveness, indifference, impulsivity and negligence, does not exclude the 

possibility of ascribing intent or negligence. In summary, the Court divulged the approach 

that general rules of intent and negligence have a bearing on the offenders with self-esteemed 

intoxication461.  

 The Supreme Court sentenced M.H. for the crime of gross assault. The Court relied 

the ruling on the factual settings of the deed. The circumstances of the crime, according to the 
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ruling, depicted that it was the actor’s intent to cause injuries and pain. He was sentenced to 

imprisonment462 based on Chapter 3 § 6 part 1463.  

The ruling NJA 2011 s. 593 was criticized for the hardship of its implementation in 

practice. Of the first magnitude, it bears certain hardship to reconstruct the intent in the 

indictment by the prosecutors, owing to the fact that intent ought to be reconstructed in the 

situation of an intoxicated offender. The starting point is that even intoxicated offenders can 

have the intent, but on the other hand, intoxicated offenders struggle to understand his deed 

or even a picture of it in his memories464. In practice, the relevant state of intoxication in such 

a case is gross intoxication. It is explained by the fact that minor intoxication causes no 

problems with investigating an intent. As for the gross intoxication, the courts have to 

reconstruct it from the memory of the offender, witnesses and other evidential traces. The aim 

of such an investigation is to obtain an answer for the question of the level of awareness of 

the offender465, to be more precise which circumstances were mirrored in his mind and which 

were not. An additional problem exists with so-called indifference intent (swe. 

likgiltighetsuppsåt) which presuppose that offender suspects the consequence of his action; 

nevertheless, he commits a crime indifferently to the consequence. In practice, it would be 

extremely hard to identify this way of thinking in the situation where an offender is in a state 

of gross intoxication466.  

 M. Leijonhufvud voiced that the significance of the aforementioned ruling lies in the 

fact that it allows to sentence offenders who committed serious crimes for the less serious 

crimes and the ground for it is hidden in the Supreme Court’s decision, not in legal acts issued 
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 A person who inflicts bodily injury, illness or pain upon another or renders him or her powerless or in a similar 

helpless state, shall be sentenced for assault to imprisonment for at most two years or, if the crime is petty, to a fine or 

imprisonment for at most six months.  

 § 6 

 If the crime referred to in Section 5 is considered gross, the sentence for gross assault shall be imprisonment for 

at least one and at most 6 years. In assessing if the crime is gross special consideration shall be given to whether the act 

constituted a mortal danger or whether the offender inflicted grievous bodily harm or severe illness or otherwise displayed 

particular ruthlessness or brutality.  

 Is the crime peculiarly gross, the sentence shall be imprisonment for at least four and at most 10 years. In 

assessing if the crime is peculiarly, gross special consideration shall be given to whether the act constituted a mortal 

danger or whether the offender inflicted peculiarly grievous bodily harm or severe illness or otherwise displayed peculiar 

ruthlessness or brutality.  
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by the parliament467. As a counter-argument, it was stated by P. Asp and M. Ulväng that the 

practice of the sentencing in cases, where the offender was self-intoxicated, the latter were 

sentenced based on their intent; therefore, the exception from NJA 1973 was not applied. 

Thereby, to sentence offender based on his or her intent is a logical practice and does not 

change the practice of sentencing468.  

 

3.2.2.4. NJA 2012 s. 45 - “samurai case”. 

 

 In yet another case NJA 2012 s. 45 called “samurai case” K.H. was sentenced for 

gross assault. He carried the wounds to his girlfriend by the 95 cm samurai sword that weighed 

850 grams. She suffered numerous injuries into her head and all over her body. K. H. was 

heavily intoxicated and could neither deny nor admit whether he caused the injuries. M.E. 

remembered only some fragments of the doing at its final stage469. The investigation depicted 

that offender at the night of the deed had 2.12 promile of alcohol in his blood. He was not 

angry with his girlfriend M.E. at night, and there were no indications that he wanted to hurt 

her. K.H. fell asleep on the couch, and M.E. came to wake him up. When he woke up, he 

grabbed sword injured her470.  

He was primarily sentenced for the attempted murder, whereby the Supreme Court 

changed the sentence to the gross assault. The Supreme Court stated that the offender had 

control over his actions due to the fact that injuries were caused to the upper part of the body, 

so they were specifically directed at that part of the body471. The forensic psychiatrist stated 

in her assessment that offender was in a state of stress reaction being resulted by the 

consumption of alcohol accompanied with temporary confusion; notwithstanding, the 

character of the state did not exclude sanity in such a degree which would be covered by 

Chapter 30 § 6. The forensic psychiatrist stated that his awareness of the deed was reduced; 

nonetheless, K.H. at a certain level understood the character of his actions472. The Supreme 
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Court in substantiation stated that K.H. did not have an intent to kill M.E. K.H. and M.E. as 

a couple did not experience any major problems in the past, therefore were not enemies at the 

time of the event. All above that, the Court considered the argument that K.H. did not act with 

an intent to kill M.E. The latter testified that while attacking her K.H. was non-responsive and 

had “glass eyes”473. The Supreme Court also discussed the question of indifferent intent. The 

Court analyzes whether K.H. while attacking M.E. was apathetic to the possible result of the 

death of his girlfriend. The Court wrote that in situations of indifferent intent, it is crucial for 

the offender to be aware of the possible outcome of his actions. The factual background, 

according to substantiation, indicated that has understood that his actions could be fatal for 

M.E. The Supreme Court deliberated that despite the state of befuddlement of K.H., the latter 

understood that each stroke with a sword could lead to death of M.E. The Court concluded 

that the death of M.E. was not relevant for K.H. The wound caused by the sword could be 

fatal for the victim without proper treatment due to possibility of infections. The wounds were 

not deep, and vital organs were untouched. Still, the Court stated that the state of confusion 

of K.H. made it almost impossible to reconstruct whether the offender realized that the risk 

of fatal outcome was high. Therefore, one cannot state that he acted with indifferent intent474.  

The Supreme Court sentenced K.H. for gross assault despite the state of intoxication 

based on Chapter 1 § 1 part 2475. The Supreme Court ruled that offender had reduced 

punishment, because of reduced volitional capacity, which based on Chapter 29 § 3 part 3476 

is a mitigating circumstance and Chapter 29 § 3 part 5477 concerning situations of self-defence 

without being freed from criminal responsibility. K. H. was sentenced for five years of 

imprisonment478.  

 

 

 

                                                           
473  Ibid.  
474  Ibid.  
475 Leijonhufvud M., Träskman P.O., Wennberg S., Brottsbalken…, p. 21-22. 
476  In assessing penal value, the following mitigating circumstances shall be given special consideration in addition 

to what is prescribed elsewhere, if, in a particular case: 

 … 

 2. the accused, in consequence of a mental disturbance or emotional excitement, or for some other cause, had a 

markedly diminished capacity to control his actions, source: Ds 1999 :36. 
477  … the act, without being free from criminal responsibility, was such as is covered by Chapter 24, source: Ds 

1999 :36. 
478  NJA 2012 s. 45. 



131 

 

3.2.2.5. RH 2003:65. 

 

One of the cases depicting the conditions excluding the application of Chapter 1 § 2 

part 2 is the case RH 2003:65, before the Court of Appeal of Lower Norrland479. The 

proceeding concerned Å.E. who committed an assault in a state of temporary loss of the use 

of her senses. On the night of the event, she was having dinner at home with her sister and 

drunk some wine, to be more precise, they had opened one bottle of wine. Afterwards, they 

went for a dance to the restaurant. From the restaurant, she went home, and her state changed 

drastically. She suffered from diabetes. In the state of intoxication, she had bitten her spouse 

M.N. The question was whether Chapter 1 § 2 part 2 would apply to the set of circumstances. 

Å.E. was in a state of lack of use of her senses. Nevertheless, she was aware of the fact that 

she could not consume wine. She stated that it was the first time that year she has drunk wine. 

The offender voiced that the doctor instructed her to eat and drink normally. She was aware 

of the fact that the consumption of alcohol will lower blood sugar; still, it can be counteracted 

by eating sugar. On the day of the event, as it was already mentioned, she drunk some wine 

with her sister. Earlier she took an antidepressant pill. After dinner, she went out with her 

sister to dance at the restaurant. Before leaving her apartment, she checked her blood for the 

level of sugar, and it was normal. After the restaurant, she went home and experienced a 

memory loss, the only thing she could remember was the hospital where she had woken up 

after the event480. The victim and witnesses testified that Å.E. was visibly not in her sane 

while acting. The Court of Appeal in Lower Norrland summed up that there was no reason to 

disbelieve the Å.E. that she had consumed only one bottle of wine with her sister. Court also 

put forward that the explanation of Å.E. comprising the action of checking the glucose level 

in her blood spoke in her favour. Thereby, Court ruled that her state was not caused by the 

mixture of alcohol and diabetes, that is why the reason for her actions was of other nature. 

The Court came to the conclusion that the state of Å.E. was not self-intoxicated – she was in 

a state of temporary loss of the use of her senses without her guilt, thus was not aware of her 

actions and that there was no intent for her to assault the spouse. The Court of Appeals 

dismissed the case481. 
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3.3. The mental state of the offender as the mitigating circumstances – diminished 

responsibility.  

 

3.3.1. The theoretical part of the institution. 

 

In the second half of XXth century, when the Penal Code 1962 was in force the 

question of reduced punishment for the offenders with the certain mental deficiencies was 

regulated in Chapter 33 § 4 part 1 second sentence along with the matters dealing with the 

ground for reduced punishment for young offenders. The wording of Chapter 33 § 4 part 1 

second sentence was the following: 

The milder punishment may be imposed on has special circumstances would be met, a 

person who committed a crime under the influence of a mental abnormality482.  

The wording of this notion is a representative of the former Chapter 5 § 6 of the Penal 

Law 1962. § 4 sentence 2 puts forward the ground for the milder criminal reaction comparing 

to regular punishment. BrB adopted outlook according to which reduced punishment will be 

imposed only under specific conditions. The premise for the lessen punishment was the 

mental state of the offender depicted by the term “mental abnormality”, which validated the 

possibility of sentencing the offender to the reduced punishment. During the works on the 

Penal Code 1962, it was stated that one general ground for reduced punishment would suffice. 

At the same moment, it proffered that its utilisation should be cautious due to the far-reaching 

outcome embodied in much lower punishment483.  

In 1988, the regimen of rules concerning the process of selection of the punishment 

and the circumstances determining the value of the punishment was methodised by the Law 

1988:942. The mitigating and aggravating circumstances were shifted to Chapters 28 and 29. 

The mental state of the offender as a mitigating circumstance was also taken from Chapter 33 

§ 4 part 1 sentence 2 to Chapter 29 § 3 point 2. In the prop. 1988/88:120 it was uttered that 

Chapter 29 § 3 takes in only the illustrative mitigating circumstances484. The reform 
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introduced into Swedish criminal law, the first consistent system of the sentencing with 

aggravating and mitigating circumstances put in one place485.  

Penal Code 1962 regulates the question of offenders who committed a crime in a state 

of mental disturbance or mental disability, or judgement deficiency. Those are regulated in 

Chapter 29 § 3 parts 2 and 3486. The wording of Chapter 29 § 3 points 2 and 3 is the following:  

 

In assessing penal value, the following mitigating circumstances shall be given special 

consideration in addition to what is prescribed elsewhere, if, in a particular case: 

... 

2. the accused, in consequence of a severe mental disturbance, had reduced the ability to 

realize the meaning of the act or to adjust his actions after such insight or otherwise as a 

result of a mental disturbance, emotional movement or for some other reason had a reduced 

ability to control his or her action 

3. the actions of the accused were connected with his manifestly deficient development, 

experience or capacity for judgement, 

... 

The sentence imposed on may be less severe than that prescribed for the crime in question if 

this is called for having regard to the penal value of the crime (Law 2010:370)487.  

 

 Substantially, Chapter 29 sets the principles of the proportionality for the punishment. 

It deals with instrument allowing to adjust the punishment to the severity of the crime and 

makes allowance to the personal features of the offender and circumstances of the crime, 

which can affect the punishment488. It is enacted when the court, despite the fact of serious 

mental disturbance imposes on the offender the punishment of imprisonment. The mental 

state of the offender would give ground to lower punishment489.  

 In the earlier version of point 2, the state of the offender ought to have a qualified form, 

which emphasized by the word „strong” describing the degree lack of volitional capability of 

                                                           
485 M. Borgeke, Påföljdsval och straffmätning — nytt vin i gamla läglar?, SvJT 2004, p. 887. 
486 Prop 2007/08:97, p. 30.  
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the offender. Therefore the ability to have control over one’s actions was strongly decreased. 

The locution was erased from the text in the year 2010. As for strong emotions, they can be a 

result of provocation, which is mainly subsumed by the § 3 point 1490 or had someone 

committed a crime, because of emotional excitement or short-term depression491. The aim of 

the amendments was to amplify the use of Chapter 29 § 3. The terms “strong” or “obvious” 

reduced the scope of offenders to whom the ground of reducing the punishment due to 

mitigating circumstance was limited492.  

 In 2008, the regulation was amended with the phrasing that concerned besides the 

offenders who had a reduced ability to control his action due to mental disturbance or 

emotional movement; also, the reduced ability to discern the character of his actions and 

volitional capacity as a result of severe mental disturbance had. It was seen as incumbent to 

amend the wording of Chapter 29 § 3. The mentioned change coalesced with an amendment 

of Chapter 30 § 6, which will be perused later on this work. The substance of the amendment 

of Chapter 29 emerged in the proposal 2007/08:97493. The desired result of the proposal was 

to introduce the more adaptable methodology of sentencing and what was even more – “the 

space for the principle of proportionality”494. The designation “severe mental disturbance” 

will be a subject of more thorough analyses495.   

 The ensuing condition mentioned in Chapter 29 § 3 part 2 is a mental disturbance 

which replaced the notion of ”personal abnormality” (swe. själslig abnormitet). The use of 

the different term was a corollary of an amendment of wording used to describe the situation 

of the offenders with mental disturbances who committed a crime496. This notion included, in 

addition, such states as mental retardation and similar conditions concerning decreased 

intellectual capabilities. The type of disturbance was not pertinent; the question is in which 

                                                           
490  …the crime was occasioned by the grossly offensive behavior of some other person; 
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way the mental disturbance influenced an offender, thereby whether it could be appreciated 

as a mitigating occurrence in a particular case497.  

 The third category of mitigating circumstances is understood in both theory and 

practice as a condition of extreme fatigue, high fever and physical exhaustion. Nevertheless, 

each of the conditions is analysed by the court and collated with the particulars of the case498.  

 Going further, an additional question which should be perused is point 3 of the § 3, 

which regulates mitigating circumstance embodied in the offender’s lack of development, 

experience or discernment. The state of lack of development is usually ascribed to the juvenile 

offender; however, it is stated that adult offenders could also be in such a state. In the previous 

phrasing of point 3, the lack of development has to be salient. The idea under the previous 

wording was that plain lack of development would not suffice as a mitigating circumstance. 

In the proposal 1987/88:120 the explanation for using the qualifying factor embodied in 

term ”manifest” (swe. uppenbart) in order to lessen the circle of the individuals to whom 

point 3 could pertain. The idea was that if truth to be told the majority of the offenders could 

be ascribed with a deficient development, experience or capacity for judgement, therefore the 

conditions of the qualified state of deficient development, experience or capacity for 

judgement – manifest499. Chapter 29 § 3 point 3 was also juxtaposed to the criminal law status 

of the senile offenders. In the proposal 1987/88:120, the viewpoint was that lack of judgement 

encompasses such a state as reduced sensorial properties or sound mind properties, which 

oftentimes occur at a certain age500. Once again, it can cause a variance between point three 

and Chapter 29 § 5 point 2.  

In older commentaries, the viewpoint was that in fact, point 3 supplemented § 7501. The 

base for the application of point 3 is the connection between the conditions enumerated in 

point 3 and crime502.  

 The question of the relationship between point 3 and § 7 was a subject of analyses of 

the Supreme Court of Sweden and the doctrine of Swedish Criminal Law. The range of 
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situations covered by point 3 is not reduced only to the status of young offenders, moreover 

of adult offenders503. Certainly, one should say that a crucial role in the discussion concerning 

the correlation of point 3 and § 7 has the ruling of the Supreme Court of Sweden NJA 2000 

s. 314, which will be given proper attention in part dealing with the court practice.  

Nils Jareborg adopted the approach that when a court faces the question of the 

implementation of point 3 or § 7, the court should give an advantage to the latter and ignore 

point 3. He pointed out that young offenders are more vulnerable and deserve more chances 

to improve; therefore, should be treated on better conditions juxtaposing to adult offenders504. 

On the other hand, there were voices stating that the route of the sentencing of such offender 

should consist of few steps, first of which is survey whether point 3 can be applied and only 

after the court should consider § 7505. This approach seems to be in line with a Prop. 

1987/88:120, which presented a standpoint that point 3 has a mere supplementary role when 

talking about punishing the young offenders506. The proposal 2009/10:147 promoted that 

young offenders would be sentenced in the scope of the § 7, nevertheless the Chapter 29 § 3 

point 3 could be enacted when a young offender is in a state of lack of development, 

experience or capacity comparing to normal individuals of that age. Additionally, there should 

be a causal link between the condition of the young offender and a committed crime507. 

 

3.3.2. The court practice.  

 

3.3.2.1. NJA 2013 s. 376. 

 

  One of the cases, which is frequently cited, is ruling of the Supreme Court NJA 2013 

s. 376.  

The factual ground of the case was the following. C. S. has on 2012, stabbed C.M. with 

a bayonet causing wounds of chest and stomach. The children of C.M. and C.S. witnessed the 

whole scene. The offender confessed that he killed C.M. as a result of an impulse, thereby not 
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an outcome of a prior ploy to kill C.M. C.S. reflected that he wanted to show her bayonet and 

then to throw it away. C.S. testified that his state could be an outcome of the medicine he was 

taking, based on the prescription of a doctor. Notwithstanding, the prosecutor submitted that 

C.S. planned to kill C.M., therefore ought to be sentenced to life imprisonment508.  

 Offender and victim lived together in a house with their children L. and A., 

respectively six and three years old. C. S. was a very well-organised person who performed 

his work with due diligence and behaved habitually. He had served in Bosnia as a part of 

United Nations troops in the rank of a maintenance officer. He was described as a temperate 

person who sometimes had been irritated by small things, still never exhibited any tendencies 

to violence. The Court found out that he was frugal and assertive toward C.M. On the other 

hand, C.M. was portrayed as calm and silent, avoiding conflicts. C.M. wanted a divorce from 

C.S. in 2010; nevertheless, instead, she chose family counselling. In 2011 C.M. wanted to 

divorce C.S., regardless she decided on a separation. She moved out. C.S. struggled with her 

decision; he thought that she was in another amorous entanglement. More so, he followed her 

to prove he was right; thereby, he let slide his work duties and was fired. On the 25th of 

October 2011, C.M. came to their house, to pick up her belongings. When she entered the 

house, C.S. overpowered her and put handcuffs on her hands. C.M. was arrested the next day 

and put into custody until the main hearing on the 23rd of November 2011. He was sentenced 

to one year of imprisonment. C.M. had got restraining order towards C.S.509.  

 Mother of C.S. testified that the latter called her while being in prison and mentioned 

that he was planning to kill himself and C.M., but did not have the courage to do so. He was 

treated by the doctor and got the help of a curator. His state recuperated; however, he was 

obsessed with C.S. despite the fact that he was aware that their relationship was in the past; 

in spite of that, it was his idea that at least she should not be in a new relationship510.  

 On the 16th of February, C.S. became aware of the fact that C.M. is moving to another 

city, thereby he would not be able to locate her. On the same day, he went to work and was 

in a very good mood. He parked the car near the place where C.M. lived with their children 

and remained there until he spotted her together with children. He approached her and showed 

the bayonet, only to scare her and then threw it away to manifest that he was not dangerous, 
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in spite of that, he stabbed her two times in stomach and chest. He set out that he killed her 

under the impulse511. 

 The case went to the Supreme Court took into account Chapter 29 § 3, giving 

consideration to the fact whether the offender was in a state of severe mental disturbance 

mentioned in point 2.  

 The starting point of the Supreme Court substantiation was whether the offender had 

committed manslaughter or not. His deed was discerned as murder with a punishment of 

imprisonment for fourteen years512. 

 At the same time, the Supreme Court took perused the state of mental health of C.S. 

The Court explained that the factual background denoted the personality disorder, which can 

be ascribed to the offender. The family situation triggered a depression which recast his life. 

In the opinion of the forensic-psychiatrist, C.S. did not commit the crime under the influence 

of a serious mental disorder. Notwithstanding, he had narcissistic personality disorder and 

depression, which were partially cured due to medical treatment. The forensic psychiatrist 

opinioned that antidepressants could result in C.S. being more effective and impeded. 

However, his perception of reality while committing a crime was stock. The assessment did 

not survey whether the offender’s state could be regarded as a mitigating circumstance. On 

the other hand, in the second opinion inferred that C.S. did not suffer from a narcissistic 

personality disorder; instead, he was afflicted by moderate depression with pronounced 

suicide risk, what indicated a severe mental disorder513.  

 The Supreme Court concluded that in the light of the assessments it was justified that 

offender due to the mental disorder had a reduced volitional capability and ought to be 

sentenced to reduced punishment of 17 years of imprisonment514. 

 

3.3.2.1. NJA 2012 s. 247. 

 

 In another case before the Supreme Court under the signature NJA 2012 s. 247 the 

Court probed the application of Chapter 29 § 3 point 2. In the case, H.S. was charged with 
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committing gross accounting crime and aggravation of tax control. H.S. was a member of the 

management board of the company. She was responsible for effectuating accounting. At some 

point of time, she did not meet the duties concerning accounting records, among which were 

not listing all business transaction, writing wrong wages of the employees, tax rates and 

incorrect amounts of social contributions. By her actions, H.S. intentionally or with gross 

negligence caused danger to the tax controlling activities of the country and obstructed 

collection of taxes515.   

In the beginning, the accused hired an external company to take care of the firm’s 

accounting. Still, it was too costly for her, and she decided to employ a different person. She 

testified that after that, the state of affairs went worse. She put a lot of her private money, 

which she acquired as house collateral, into the business. Additionally, M.S. moved to another 

city to be closer to the man she had met. He was diagnosed with cancer, and she wanted to 

nurse him. Subsequently, on May 2005, the accused decided to hire an accounting firm, which 

took over companies accounting. She sent them all the data she had.  

The actor contacted the accounting company and asked to send a report. The company 

questioned certain financial operations made by the perpetrator and asked her for additional 

information. In one week, the financial reports for the year 2006 were prepared. They stated 

that M.S. owed the company a substantial amount of money516.  

 The case was adjudicated before the Supreme Court, which scrutinized the influence 

of her health conditions and life standing from the frame of reference of Chapter 29, § 3 points 

2 and 3 of Penal Code 1962. The Supreme Court made it intelligible that the interpretation of 

Chapter 29 § 3 must be extensive due to the history of the amendments of the provision and 

due to the fact that court should give consideration to not only circumstances which are 

expressly stated in points 2 and 3. Point 2 deals with situations when an offender committed 

a crime in a state of mental disorder which significantly affected the latter’s behaviour; in 

spite of the fact that effect cannot be at first connected with a reduced volitional capacity. The 

investigation in the case showed that M.S. lived under strong psychological pressure for a 

prolonged time, which began already in 2005. In each case, she has committed some of the 

alleged deeds under the influence of a mental disorder, which restricted her ability to cope 
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with the difficulties that arose in her actions. This relationship was taken into consideration 

int the light of Chapter 29 § 3 point 2517. 

 The Court wrote in substantiation that H.S. committed her deeds under the influence 

of a mental disorder. Her mental state resulted in the reduced ability to cope with the life 

challenges, which appeared through the analyzed period. Therefore, the mitigating 

circumstance regulated in Chapter 29, § 3 point 2 of Penal Code 1962 was taken into 

consideration while evaluating H.S.’s actions518.  

 

3.3.2.2. NJA 2012 s. 45 - “samurai case”. 

 

 The topic of the reduction of the punishment based on Chapter 29 § 3 point 2 was 

scrutinized in already mentioned “samurai case”519. In that case, the assessment of the forensic 

psychiatrist adopted the viewpoint according to which the stress reaction which was a result 

of consumption of alcohol, leading to temporary confusion of psychological but not of a 

psychotic character. The Supreme Court placed reliance on the assessment of the forensic 

psychiatrist, who has opinioned that K.H. had a reduced ability to understand the meaning of 

his deed and reduced volitional capacity. The state was caused by alcohol. Nevertheless, 

hitherto an offender did not experience such a state after the consumption of alcohol. Hence, 

the Supreme Court ruled to take the state of the offender into account while assessing the 

penalty. Consequently, K.H. was sentenced to five years of imprisonment520.  

 

3.3.2.4. NJA 1995 s. 48 – “Flink case”. 

 

  One of the most known cases of implementation of Chapter 29 § 3 point 2 was so-

called the “Flink case”521.  

On 11 June 1994, police in the city of Falun received alarming signals indicating a 

shooting in the city area. Simultaneously, there was woman E. reporting abuse and threatening 

by the army officer in the evening prior to the event. The police patrol was sent to investigate 
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the information about the shooting. When the officers arrived, they located three dead and 

three wounded victims. The police officer discovered another dead sufferer not far from the 

place of shooting. Two police officers stopped at the Promenade and spotted an individual in 

a military uniform. They endeavoured to stop the offender and were shooting at the M.F., who 

fired back at the police officers from the AK5 automatic machine gun. M.F. was wounded 

and arrested. It was stated that he had 1,59 promil of alcohol in his blood522. 

 M.F. was a military officer who served his service exemplary. He had met E. in the 

fall of 1993, and they were dating on a regular basis. M.F. thought that E. was his girlfriend; 

nonetheless, E. was of a different meaning. They diverged, M.F. was well organised, where 

E.’s attitude was living from hand to mouth. In the April of the year 1994 he had dissensions 

with E. Once, after drinking alcohol, according to the E.’s testimony, he gripped her. His 

friends placated him. He met with her after the incident and promised E. not to drink alcohol 

anymore. A few weeks later, he again consumed alcohol and had a fight with his comrade523.  

His friends escorted him to his apartment. He was yelling and menacing to shoot each 

of them. In the middle of May, M.F. turned to a psychologist and went to him on a regular 

basis. In June, E. took a nursing exam and received a degree. M.F. and E. were not a couple, 

notwithstanding he went to the graduation ceremony and gave her flowers. He told her that 

he was on a secret mission to Stockholm, which was a simple figment. Afterwards, he went 

home and changed into civilian clothes. He consumed some alcohol with A.B.. They moved 

towards the city centre. In one of the restaurants, M.F. had met E. and misbehaved. E. asked 

him to leave the establishment. M.F. left the restaurant under the escort of the guard. 

Subsequently, he has met her in one of the shopping malls in Falun. He tried to grab her. M.F. 

told her that he is immortal, and that the city belonged to him. He was taken by his friend and 

E. left. The offender tried to ask her out. On the other occasion, he spotted her in the restaurant 

with another man sitting on her knee. M.F. approached the man, punched him in his face, left 

the restaurant and went home. He changed his civil clothes to military uniform and headed to 

the regiment. The actor took five magazines with 30 bullets to AK5 and left the regiment. He 

was holding AK5 in his hand, stumbled across some people and opened fire at them. Then he 

spotted a car and fired a series at it. He killed five people by giving 49 shots. Afterwards, he 
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headed to the construction site and settled for some time on a crane. He discerned a police car 

with open doors and felt that the bullet reached him. An investigation showed that M.F. 

wanted to kill seven people with direct intent, as per the police officers - he had indifferent 

intent524.  

  M.F. asserted that before he was shot in his hip, he felt like he was standing over his 

shoulder. Only being wounded stirred him up. He did not know why he fired at people, why 

he climbed up a crane, whether he wanted to commit suicide or not525.  

 Forensic psychiatric assessment put forward that M.F. starting from 1994 undergone 

life crisis. Spring was the period when intemperate and aggressive behaviour came into sight. 

The opinion stated that M.F. had a narcissistic personality disorder. Expert’s frame of 

reference was that offender had signs of immaturity and mental anguish, struggled with 

relational dependency, linked to dysphoric pathway and hypersensitivity526. Nevertheless, the 

opinion issued by the Health Board was of a different direction. It stated that he had a 

narcissistic personality of such intensity and strength that it should be reckoned with. The 

other opinion promoted that M.F. at the moment of the crime suffered from a moderate degree 

of depression and psychotic decompensation. The stress he experienced led to psychosis 

alloyed with delusions527.  

 It was stated that neurotic personality disorder did not constitute a serious mental 

disorder due to the fact that M.F. could live a normal life. The cease of relations with E. 

triggered a strong emotional reaction of M.F., which could be attributed to his narcissistic 

personality disorder. His response to life struggles was emphasised by the problems with 

alcohol528.  

 The Supreme Court analysed the question of Chapter 29 § 3 point 2 in part concerning 

the significantly reduced volitional ability. It was stated that M.F. suffered from mental 

disorder at the moment of the deed. The fact that the character of the mental disorder was not 

perceived as serious and resulted from self-inflicted alcohol consumption does not prevent 

the Court from taking this factor into account.  
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 He was sentenced by the court of the first instance to 14 years of imprisonment. The 

Court of Appeals converted 14 years of imprisonment into live imprisonment. The Supreme 

Court sustained the Court of Appeals verdict. Nevertheless, the Supreme Court wrote in 

substantiation that the fact that M.F. The fact that M.F. as a result of the psychosocial 

condition experienced a significantly reduced ability to control his actions, which according 

to Chapter 29 § 3 point 2 of the Penal Code 1962 is considered as a mitigating circumstance 

causing reduced punishment, the circumstances of the case lead to an outcome that the only 

possible punishment for M.F. was life imprisonment529. 

 

3.3.2.5. NJA 2000 s. 314. 

 

In the sentence issued by the Supreme Court NJA 2000 s. 314. the court perused point 3 

and § 7 gaving advantage to the § 7. The lack of development was also taken into account 

during the process of sentencing530.  

 In the case, F.F., 20-year-old male, was accused of unlawful threats, threatening 

officials, unlawful coercion, unlawful detention and crime of violence against other people. 

On the 28th of January 1999, F.F. lifted a signal pistol against many people and menaced to 

shoot them. All of the victims were in fear for their life and health. He also threatened to mow 

down visitors and staff of the social administration. F.F. forced M.S. to open the door to the 

office of a social welfare department. F.F. closed the door of the cabinet with him and B.G.W. 

inside531.  

 F. F. gave an explanation of his actions. The whole state of affair was manifest. F.F. 

thrived on showing that social services did not fulfil their role. His friend wanted to commit 

suicide. He quested after the help, but there was no place for him. F.F. thought to do something 

drastic in order to make a statement and reach out to a wider audience by involving television. 

The day before he was presented with a starting gun. The offender took it with him and went 

straight from school to social services building. F.F. sat in the waiting room for someone with 

a magnetic card to enter the personnel area. He used the moment when receptionist entered 

the waiting room. The offender pulled out the pistol, waved it directing at the ceiling. The 
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offender testified that it was not his intention to hurt anyone. He just wanted to draw the 

attention of TV532.   

 The case went before the Supreme Court. The adjudicating panel wrote in the 

substantiation that Chapter 29 § 3 point 2 gives ground to sentence offender to the reduced 

punishment. The Court stressed out that most of the circumstances provided in the provision 

are of a subjective character and do not concern the sole fact of committing a crime. According 

to the Chapter 29 29 § 3 point 3 the punishment could be reduced based on mitigating 

circumstance embodied in the connection of accused’s actions with his obvious deficient 

development, experience or capacity for judgement. The Supreme Court laid down in the 

substantiation that the provision is mainly used to young offenders. The Court added that it 

was rarely discussed due to the fact that BrB provided specific consideration, in practice the 

punishment was assessed based on the provision regulated in Chapter 29 § 7, so by taking 

into consideration the age of the young offender. The provision gave ground to establish the 

connection between the level of maturity of the offender and its influence on the crime 

committed533. It was summed up in the substantiation that the psychiatric opinion 

encompassed viewpoint that the crime committed by the F.F. was of an unusual character and 

corresponding with his personality. The factual background depicted deficiencies in 

perpetrator's maturity. Granted that, F.F. was 20 years old at the time of committing a crime 

and could assess the meaning of his actions. The Supreme Court averred that Chapter 29 § 7 

enjoins to impose lower punishments to the young offenders comparing to adult; therefore, 

the F.F. ought to be sentenced to a reduced punishment.534.  

 The case was highly discussed in the doctrine, due to the fact that it provided one of 

the solutions of the collision of point 3 and § 7.  

 

3.3.2.3. NJA 1995 s. 106. 

 

 In another case before Supreme Court with a signature NJA 1995 s. 106 the question 

of the execution of Chapter 29 § 2 point was discussed. In the case, H.L. was dispensing the 

amount of 3000 tablets of drugs on prescription to the wide range of people illegally. His 
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doing was categorised as gross crime regulated in the § 3 and § 1 of the Drag abuse law 

(1968:64)535.  

 H.L. suffered from thrombus of a leg, which was operated. The surgery caused certain 

complications accompanied by a shooting pain. H.L. was prescribed to take two painkillers 

with morphine as the main component. Owing to the fact that both of the medicaments are 

based on morphine, they are highly addictive536. 

 In early 1993, the actor came together with drug addicts in the city of Falun, one of 

which was K.N. who began to sell mentioned drugs to the drug abusers. The web of their 

clients consisted of at least 21 clients. The offender gave drugs to other people for money or 

for free. He came to be recognised as a person who can provide people with drugs. H.L. 

realised that it was hard for him to cease the business because more and more drug-addicts 

advanced toward him537.  

In the opinion of the forensic psychiatrist, mentioned drugs were highly addictive. The 

results of permanent use of above-mentioned drugs would lead to serious intoxication and 

delirious conditions. K.N. and B.P. exerted a pressure on H.L. to acquire more drugs. 

 In the substantiation, it was perused that H.L. might misuse the trust of the doctors. 

Even though he did not get income from the dealings and to particular extent was forced to 

provide individuals with drugs it was found that he committed a crime. Assessment of the 

H.L. envisioned manifest lack of prudence, what can be seen as a mitigating circumstance 

from Chapter 29 § 3 point 3538. The perpetrator gave away the drugs mostly without any profit 

and was force to supply more substances. Therefore, it is visible that he did not understand 

the real character of his activity539.  

 The Supreme Court also scrutinised the question of the possibility of the reduction of 

the punishment based on Chapter 29 § 5 point 6540 (in up to date version of the Penal Code 

Chapter 29 § 5 point 2). Essentially, it furnishes the ground for taking into account the bad 
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health of the offender, which in coalescence with sanction would be an unjustifiably harsh 

consequence of the criminal doing. Among others, this notion encompasses paralysis, life-

threatening conditions and even mental illnesses, under the condition that another particular 

law has not considered it541.  

The Court attention also was directed to Chapter 29 § 5 point 2542 (in the binding 

version of Penal Code 1962 Chapter 29 § 5 point 4), dealing with the fact that offender 

attempted to end up the dealings543.  

 The Supreme Court emphasised in concluding remarks that according to the 

circumstances of the case, H.L. suffered from a serious and invalidating decease. Corollary, 

he was sentenced to one year and six months of imprisonment544, comparing to possible seven 

years of imprisonment, which could be imposed based on § 3 of Drug Abuse Law.  

 

3.3.2.6. NJA 2015 s. 948. 

 

 The third case concerning Chapter 29 § 3 point 3, is the ruling of the Supreme Court 

NJA 2015 s. 948. Prosecutor issued an indictment against D.K.N. for the rape of the minor. 

D.K.N. had sexual intercourse with the victim who was 14 years old. Prosecutor General put 

forward that the doing was intentional, therefore the offender was aware of the fact that the 

victim was under the age of 15545.  

 D.K.N. met in person with the sufferer in the summer of 2014. The encounter was 

accompanied by a previous textual communication through the internet. The history of 

contacts was restored only to a limited degree. According to the victim’s words, she was a 

member of the group formed in summer 2014. Each of the members of the gathering was 

aware of the age of other’s with the exception of D.K.N. and her, who were not apprised of 

their length of life. A. was her good friend and R. was her boyfriend, nevertheless in summer 

period she began to like D.K.N more than R. They used to drive around in D.K.N.’s car. In 
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autumn, school period began, and the group naturally vanished. Time has passed, sufferer 

heard rumours that D.K.N. told everyone that they had sexual intercourse. She wrote to him 

being angry asking why he said such things. She wanted their relationship to develop into 

something serious. Eventually, they agreed to meet with each other. D.K.N. asked her what 

she wanted to do. The victim answered that she wanted to kiss and hug and then asked him 

what was that he wanted to do. His answer was that they could plan to kiss, hug and to have 

sex if she would not mind. She was shocked and told him that she thought their relationship 

would develop into something stable. D.K.N. asked her whether he could bring condoms; she 

answered positively546.  

 Eventually, they have met. He picked her up in his car and took her to a quieter place. 

When they stopped, they were hugging and kissing. The victim stated that she did not want 

sex but was too scared or too shy to say it to him. It was her opinion that he ought to 

understand that she did not want to have intercourse due to her messages, indicating that she 

wanted a serious relationship. Afterwards, during the journey back, both of them were 

quite547.  

 The victim witnessed that she suffered from pain in the abdomen and that experience 

of intercourse was somewhat traumatic for her because she did not enter it willing fully548.  

The case went to the Supreme Court. The adjudicating panel worded in the 

substantiation that in order to reduce the punishment based on Chapter 29 § 3 point 3 there 

should be a link between offender’s actions and the state of lack of development, experience 

or judgement. The Court wrote that D.K.N. underwent nine years of preliminary school, and 

at the time of occurrence he attended upper secondary school. The psychiatric in the medical 

assessment ordered by the Court opinioned that D.K.N. had a mild underdevelopment 

disorder. Therefore, the Supreme Court deduced that the doing was connected with the lack 

of development of the accused. The Supreme Court perused the question of application of 

Chapter 29 § 7 and came to the conclusion that it was applicable due to the fact that the 

offender was 19 years old. That being so, the court stated that “it is the age which is to be 

considered, not the young person’s development” and that in the view of the age of the 

offender the lack of development and personal features were additional conditions to be taken 
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into account in this case. The Supreme Court imposed a conditional sentence of imprisonment 

for six months compounded with 160 hours of the social service on D.K.N. 549.  

 

3.4. Offenders with mental disorders in Penal Code 1962 – “insane offenders”. 

 

3.4.1. Original version of Penal Code 1962.  

 

In the earliest version of BrB, the question of offenders with mental health hurdles was 

regulated in Chapter 33 § 2, which was in the commentaries titled as “an abnormality” notion 

(swe. abnormitet). The content of this article was the following: 

For a crime committed under the influence of insanity, mental deficiency or other 

mental abnormality of nature, which equates with the insanity, will not be sentenced to 

another sanction than special care, or in the situation indicated in part 2, to fines or 

probation. 

A person would be sentenced to fines when it will be effective to prevent committing a 

new crime in future. A person would be sentenced to probation, when this sanction, based on 

the circumstances of the case will be more preferable than special care; in this case, the 

punishment cannot be prescribed based on Chapter 28 § 3.  

If the abovementioned punishment isn’t enacted, the individual will be found free from 

punishment550.  

Chapter 33 § 2 conveyed the state of insanity, mental deficiency and the state of mental 

abnormality of such a profound character that equates to the insanity. Mentioned conditions 

were free-standing elements of the crime, contrary to the solutions adopted in the Penal Law 

1864551.  

The vantage point, which was brought with the coming of Penal Code from 1962, was 

precisely propounded by prof. I. Strahl. He ventured that new criminal law erased the division 

on accountable and unaccountable offenders which were adopted in Penal Law 1864; 

therefore it tendered the solution according to which people are different, so more or less able 
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to behave in a proper way. Professor stressed that delineation of the insane and sane 

individuals are beyond the bounds of possibility. All this precipitated that BrB eliminated the 

notion of accountability552. Consequently, Penal Law 1864 endorsed slant according to which 

accountability was the ground of criminal responsibility, whereas BrB adopted outlook 

commensurate with which an individual was always accountable, the disparity was in the 

process of sentencing, where the range of punishments was finite to particular punishments553.   

Penal Code 1962 provided that the reaction to the crime will be sanction embodied in 

criminal care (imprisonment) and psychiatric care, whereby the role of the court was to weight 

the changeable of the crime in the reasoning554.  

The § 2 was the counterpart of Chapter 5 § 5 of the Penal Law 1864. In order to be 

enacted Chapter 33 § 2 conveyed that there should be a crime; hence, the action or omission 

should fulfil all objective and subjective requisites of the crime provided in BrB. In older 

commentaries, it was stated that the questions of intent when talking about insane offenders 

was treated on the same basis as normal offenders. When the offender was in a state of 

paranoia which led to certain actions, was also not understood, as he did not have intent. 

Nevertheless, in other situations of lack of proper perception of reality, the offender could not 

be ascribed with an intent. The example given was the situation where an outcome of a 

delinquent’s state was the lack of possibility to state a difference between what did belong to 

him and what was not at his disposal. In consequence, he could not be sentenced for stealing 

because the intent to steal someone’s property was not formulated555. The state of mental 

abnormality was also named as a state, excluding the possibility to comply with law556. 

 As for the question of negligent intent and a crime committed by the insane offender, 

it was stated that it is unlikely to occur in practice. The explanation was that it had a burden 

of hardship to locate it when the offender was abnormal. It was even more perplexing in which 

situations the defect of sanity or volitional capacity would lead to a lack of the punishment557. 

The general approach to the negligence was that in each case there should be constructed 
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subjective negligence, which ought to subsume all the individual features of the actor among 

which also the intelligence, physical foibles, mental illnesses, emotional milieu, confusion, 

anaesthesia, fatigue, et cetera558.  

 The approach that was espoused in BrB, was a certain fiction of possibility to form 

intent by the mentally abnormal offender. All the prerequisites of crime ought to be met and 

the Court was building a sentence on that fiction559.  

 In order to depict the following route of thinking, the author will present a brief 

description of often-cited cases depicting the process of the sentencing of offenders based on 

Chapter 33 § 2.  

In the case before the Supreme Court of Sweden NJA 1968 s. 471 the Court 

summarised that an actor was in a state of pathological intoxication. He was sentenced for 

committing gross negligence in traffic and gross injury leading to one’s death. It stated that 

based on gathered evidence the offender was aware of his doing in such an extent that it could 

be said that he had committed a crime with intent560. In a different case before the Supreme 

Court of Sweden NJA 1969 s. 401 an individual suffering from diabetes committed a crime 

of assault. In the substantiation, it was written that the investigation did not envisage that an 

offender was aware of his actions; nevertheless, he was sentenced for assault. Following, the 

Court reckoned with his conditions and categorised it as a mental abnormality equates to 

insanity based on Chapter 33 § 2. The majority of the adjudicating panel found him free from 

punishment, whereas in the dissenting opinion it was voiced that his level of awareness was 

so high that he could be ascribed with intent and sentenced to probation561. 

 The cases of committing a crime by the mentally abnormal offender were infrequent. 

One of the cases mentioned by I. Strahl, was the case of a car driver suffering from epilepsy. 

The actor experienced frequent seizures, which influenced him vastly. Notwithstanding, he 

drove a car. The Swedish Court of Appeal sentenced him for negligence in traffic. It was 
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written in the substantiation that an offender was aware of the fact that he could experience 

an epileptic attack; therefore, it was negligent of him to drive a car562.  

 The subject of the analysis was also the question of self-defence of the abnormal 

offender. The starting point was the perception of the state of affairs by the abnormal offender. 

In the situation wheere the actions of the offender were led by the delusion, nevertheless, he 

caused corporal harm to another person in the delusional of the self-defence, he would be 

treated as a normal person563.  

 The notion of insanity in the primary wording of BrB was interrelated with the term 

psychosis used in the literature of psychiatry564. The locution was understood as a state of 

alternated personality combined with a more or less altered perception of the reality. The 

typical conditions conveyed by the term psychosis were schizophrenia, paranoia, manic-

depressive psychosis and delirium tremens565.  

The term insanity was also regulated in the laws regulating closed psychiatric care in 

particular cases from 16 of June 1966. § 1 voiced that the term insanity encompassed all types 

of illnesses with psychotic symptoms, regardless of the origin of the condition566. Even so, 

the treatment in the psychiatric facilities was possible when there was a need of such a 

treatment, which was assessed based on the type and degree of the mental illness. More 

advanced states could be designated to a group of insanity or state which equated the insanity. 

The viewpoint was that the delimitation between states relevant from the perspective of this 

notion was liquid since it relied upon medical and legal variables. This outlook was aimed to 

construct flexible frames of the notion of insanity567. With time, the term psychosis was 

replaced with the conception of mental illness, which was much wider than term insanity. It 

incorporated all the types of conditions with the symptoms of the mental ailment568. 

 The concept of insanity incorporated also mental conditions of exogenic nature as an 

example were given psychosis caused by alcohol such as hallucinations, paranoias; caused by 
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drugs; caused by hypnosis or states driven by the encephalitis or mechanic harm to the brain; 

mental conditions such as, i.e. severe depression, paranoias and hysteric reactions resulted by 

particular social environment or conflicts569. 

 Additional conditions, which were beyond the scope of the previous states, were a 

neurosis. It was explicated that neurosis, in comparison to psychosis changes the personality 

of the individual only to a certain degree. Nevertheless, in particular set of circumstances, the 

neurosis can cause the state of insanity570. On the same conditions, the authors of that time 

distinguished states of abnormality. The reason for their separate place was the fact that they 

could be treated up to full recovery of the individual or when the mental illness remained; 

nevertheless, its symptoms are not enacted or even be of chronic character. As an example of 

such a state, the Authors of that time put forward schizophrenia571. Mentioned law on closed 

psychiatric care regulated mental abnormality, which was not understood as a mental illness. 

The term insanity and psychosis did not comprise neurosis, whereas the notion of mental 

illness also subsumed the state of neurosis572. 

 The locution „mental deficiency” in the Penal Code 1962 encompassed the different 

levels of the state of the mental disability. The retardation was divided into three categories 

of individuals: idiots, imbeciles and morons. In one of the first commentaries to the Penal 

Code 1962, it was inscribed, that the state of retardation was a reason for specific hardship in 

practice. It was caused by the fact that assessment of such offenders relied on the willingness 

of the offender to answer the question thoroughly, therefore could be contaminated by the 

lack of will of the individual to solve particular test et cetera. Hence, the most appropriate 

way of thinking in case of mental disability was to heed not only the result of the psychiatric 

examination, but also the circumstances of the life of the offender573.  

 The last category of the conditions regulated in Chapter 33 § 2 was the state of mental 

abnormality, which was of such a profound character (swe. djupgående natur) that it could 

be equated with the insanity. Neither legislator nor doctrine of criminal law ventured to 

propose a definition of the term. On that account, it was built of particular conditions which 
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combined with especial set of factors can be ascribed with a feature of “profound 

character”574.  

It was asserted in the literature of the criminal law that the reason for such a category 

of mental states was the fact that they were already present in a strain of court decisions. The 

crux of the category was embodied in the fact that those states could not constitute insanity; 

nonetheless, the character of the condition was of such a profound character that can be 

compared to insanity575. In practice, the mental abnormality equated to insanity subsumed the 

severe form of psychopathy and severe forms of neurosis576. State of psychopathy, which was 

not severe, could not be seen as state equated to insanity577.  

In addition, this category incorporated the states of deviation of character or 

characterological anomalies that were so obvious and severe that could be juxtaposed to 

insanity. Additionally, the practice envisaged that the category of the mental abnormality 

included the states of insanity, which could not be properly diagnosed. This category also 

incorporated the post-insanity states of assorted character, post-encephalitic conditions, 

shortcomings caused by the head injuries and the state precipitated by the age senility, which 

could not be categorized as insanity578. In the peak of the extensive interpretation of the 

notion, it embraced over above such conditions as narcotism579.  

To present an instance from the practice, one can name the case NJA 1975 s. 471. In 

the case, a perpetrator had a severe addiction to drugs, which drove him to commit a crime in 

order to obtain morphine and heroin. The Supreme Court of Sweden considered his state as a 

mental abnormality of such a profound character that it could be equated to insanity. The 

offender was sent to closed psychiatric care580. In yet another case before the Supreme Court 

of Sweden under the signature NJA 1974 s. 152, the offender was convicted of an attempt to 

smuggle drugs. An actor was hitherto treated in closed psychiatric care and then discharged. 

The forensic psychiatrist opinioned that an offender had cyclic psychosis. The Mental Health 

Board’s outlook was that an actor required psychiatric care. Separate forensic psychiatrist 
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pointed out that he did not require psychiatric care because his mental state was normal at the 

end of the deed. The Supreme Court of Sweden summarized that the accused was in a state 

of mental abnormality of such a profound nature that was equal to insanity. He was sentenced 

to probation amalgamated with psychiatric care581. 

 The last category of conditions was criticized due to its extensive interpretation, that 

allowed, in fact, to widen the notion of insanity and contradicted the understanding of insanity 

not only from a medical point of view but also from a level of elementary definition insanity. 

The voices from psychiatrists were that the result of the understanding endorsed in BrB leads 

to the fact that psychopaths with the so-called rapid insertion of reactive symptoms to whom 

the social programs were not effective could be placed under treatment together with insane 

offenders582. 

 Following the wording of Chapter 33 § 2 the states regulated in it had to transpire for 

the moment of the crime, thereby crime ought to be committed “under the influence of” (swe. 

under inflytande av) the mental ailment named in the regulation. Hence, the state of insanity, 

mental deficiency or mental abnormality equate to the insanity that materialized after the 

criminal deed was not referred to583.  

 The next pace of the instruction embodied in Chapter 33 § 2 was the selection of the 

sanction to the offender who was concretized in a particular state named in the § 2. The 

wording of the § 2 excluded the possibility of sentencing an actor to the suspended sentence, 

in favour of probation584.  

The first choice was in-patient psychiatric care or special mental hospital for mentally 

developmentally disabled offenders585. In order to send an offender to the in-patient 

psychiatric care he ought to commit a crime, and the assessment of a forensic psychiatrist or 

by the Social Board indicated the need place an offender to the psychiatric care. 

Notwithstanding, the court was not bound by the opinion and was free to decide on the frames 

of Chapter 33 § 2586.  
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Outpatient psychiatric care was heeded when an offender had committed a crime in 

one of the conditions enumerated in Chapter 33 § 2, though the closed psychiatric care was 

not apposite measure587.  

What is engrossing, both open and closed psychiatric care could be imposed on the 

individual who was not insane, still was in a condition of such a profound character that can 

equates with insanity588.  

The perpetrator could be sentenced to probation when the incidents of the case 

indicated that it would be more effective than special care. In view of the fact that such an 

offender was in a state of widely understood mental illness, the probation could be paired with 

psychiatric care589. It was underscored that the difference between probation combined with 

psychiatric supervision and the open psychiatric care was that an actor was in a case of 

probation put under the supervision of separate institutions or organizations. The sanction of 

probation enabled the possibility of imposing on other reactions to crime than those 

particularized in Chapter 33 § 2. The § 2 precludes the possibility of amalgamation of the 

sanction of probation with the institutional treatment, under which also was understood the 

imprisonment590.  

Based on Chapter 33 § 2 the offender could be sent to special care. The phrasing 

“special care” embraced closed psychiatric care as an obvious selection, just the same open 

psychiatric care, sobriety care and childcare591.   

 Rearmost sanction listed in Chapter 33 § 2 were fines. The possibility of a sentencing 

offender to fines was rooted in the psychiatric assessment voicing that the sanction of fines 

would suffice. On the other hand, the fines were imposed on offenders who had committed a 

petty offence, thereby he or she was regarded as a normal actor, and the sanction of fines 

would fulfil preventive functions both general and individual. In the literature of the subject, 

the standpoint was presented that fines could be imposed on a perpetrator who had committed 

a serious crime such as e.g. defamatory opinions toward other individuals, which could be 

prevented in future by sentencing an actor to fines592. The inclination of imposing fines on 
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perpetrator was, depending on the set of circumstances, not to activate psychiatric assessment 

and psychiatric for committing a petty offence crime593.  

 The unique perspective was adopted when talking about the criminal record registry. 

The outlook was that an actor sentenced to probation was listed in the register. When the 

sanction imposed on an offender were fines, the court disclosed in the reasoning that in case 

if the offender would not pay the fine, the sanction could not be transformed into the 

imprisonment and an offender’s name was not put into the registry594.  

 The third part of Chapter 33 § 2 administered that an offender who was not sentenced 

to any of the sanctions enumerated in the § 2 would be free from punishment. The situation 

usually arose when an actor committed a crime in a condition particularised in § 2 then 

regained his or her health, and the need for special care or probation was no longer in 

existence. The fines would not be imposed on if it would not be relevant for individual 

prevention595. 

With regard to the procedural aspects, I. Strahl conjectured that in each case the 

prosecutor ought to file an indictment, seeing that it was court’s role to determine whether an 

individual was mentally ill or not. The antecedent inclination was that once the mental illness 

of the individual was perceptible, the prosecutor could not file an indictment596.  

Primarily BrB excluded the possibility of sentencing an offender meeting conditions 

named in Chapter 33 § 2 to imprisonment, conditional sentence, juvenile imprisonment, 

internment, disciplinary punishment, military arrest etc. Thereby an individual being in the 

state described in Chapter 33 § 2 at the moment of committing a crime, but who recovered 

before the sentence was issued, would not be punished. The court should state that an offender 

had committed a crime; nevertheless, he will not be punished597.  
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3.4.2. The Penal Code after the 80s of the 20th century.  

 

 At the end of the 80s, Chapter 33 § 2 was relocated into the new Chapter 30 § 6 

commensurate with the Proposal 1987/88:120. As it was mentioned beforehand, the aim of 

the proposal was to catalogue the question of imposing on the punishment. The phrasing of 

the § 2 remained unchanged. The alternation of the notion was instigated by the ensuing 

redrafting of the question of a legal picture of an offender with mental health problems598.  

 Starting from the year 1991, the wording of Chapter 30 § 6 was reformed599. The main 

reason for the amendment was to react to wrongdoing committed by the offender in a 

particular mental state in more humanize manner. The wording of Chapter 30 § 6 was the 

following: 

A person who commits a crime under the influence of a severe mental disorder cannot be 

sentenced to imprisonment. If in such a case, the court also considers that no other sanction 

should be imposed on the accused shall go free from sanction600. 

Reform from, 1991 which came into force on the 1st of January 1992 introduced a new 

approach to care - measures imposed on mentally ill offenders and amendments to the law 

regulating psychiatric care. The most critical novelty instigated by the proposal was the 

redrafting of the wording ”insanity, mental deficiency or the mental abnormality of such a 

profound nature that is equal to insanity”. 1991 project replaced it with the term ”serious 

mental disorder”. The same approach was adopted in the law regulating the compulsory 

psychiatric treatment and the wording ”serious mental disorder” was a substitute to the 

phrasing ”mental illness and thereby abnormality of such a profound nature equal to 

insanity”601. 

 The substantiation in the proposal elaborated, that in Swedish law one can find so-

called ”prison-ban” regulated in Chapter 30 § 6. When analyzing the notion ”severe mental 

disorder”, the works from 1991 promoted that juxtaposing to the term “mental illness”, the 

notion of the serious mental disorder should be considered as narrower. As an illustration of 

severe mental disorder following conditions were enumerated: psychotic character, the 
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condition with disturbing reality and with symptoms of delusions, hallucination and 

confusion, dementia as a result of heart stroke et cetera.602. Apart from the latter, the proposal 

itemized also a severe depression with suicidal thoughts, neurosis and personality disorders, 

alcoholic psychosis such as delirium tremens, hallucinations and dementia, drug addiction. 

The catalogue was open, hence the situations when the offender was in a severe state of 

delirium and there was a danger for health or life, consequently the forced care could be 

imposed603. 

 The notion of severe disorder was illustrated through the type of the disorder and its 

degree. Certain mental disorders are both severe and of a certain degree, but such as 

schizophrenia which is severe mental disorder still not necessarily of a necessary level. 

Examination of a patient should take into consideration changes in the state and the risk of 

recidivism. The disorder was perceived as of high degree as long as the palpable risk of 

returning of the symptoms is present604. 

 The new wording instigated certain changes, notwithstanding the starting point of the 

notion was that there should be a crime, thereby all requisites of objective and subjective parts 

of the crime ought to be met. Furthermore, the ground for exemption from criminal 

responsibility such as e.g. self-defence would be applicable conventionally605. The same 

question pertains to an institution of intent. Under the amended locution, the person suffering 

from mental disorder could have an intent to commit a crime on the same basis as the average 

offender. The viewpoint of committing a crime through negligence was the same as under the 

wording before the amendments606. The critics of a view that intent is present when an 

offender is in a state regulated in Chapter 30 § 6. Firstly, the possibility of reconstructing is 

only fragmentary in course of an investigation. Courts are forced to contend with the choice 

between the dismissal of the prosecution ascribed to the shortness of the requisite of intent, 

hence to cause the risk of lack of treatment of an individual, because of the fact that a court 

would not has control over the further fate of the individual. On the other hand, a court chooses 

to reconstruct weakening image of an intent in order to open the door to the possibility of 
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sending an offender to the psychiatric treatment. Therefore, the voices stemming to reinvent 

in Swedish criminal law the notion of accountability were and are appearing607. 

Rationalization of this approach was that the concept of accountability is more humane, and 

the work of courts will be much easier608. Opponents of the notion of accountability submit 

the fact that it will lead to [articular stigmatization of actors in a certain mental set up and 

consequently will deprive them of the plenitude of rights comparing to the normal 

individuals609. From the position of psychiatry lack of accountability, thereby an approach 

according to which ascription of a particular crime is fruitful for future treatment of the 

offender610. 

 Substantially, the reinvigorated version of Chapter 30 § 6 eliminated from BrB the 

notion of accountability, so starting from this point an individual was committing a crime, 

though put down to the mental state of an offender, the latter could not be punished to 

imprisonment611. Thereby, generally accepted construction of ascribing the guilt as a ground 

for accountability was not adopted in Swedish criminal law and is not regulated in Swedish 

criminal law. The vantage point was that offender was found liable to criminal law and could 

be punished, that said an offender could not be sentenced to imprisonment612. The question 

of accountability was eliminated from the perspective of Chapter 30 § 6; still, it reappeared 

at the stage of sentencing in Chapter 31 § 3613. Once again, an individual in a particular mental 

state commits each time crime and the divergence surfaces in the range and process of 

sentencing614.  

 The novelty, which had a notable outcome on the system, was an introduction of the 

term “mental disorder” (swe. psykiskt störning). It was interconnected with analogous 

amendments in the laws concerning psychiatric detention. The wording incorporated all types 

of mental illnesses and mental abnormalities, thereby equally development disorders. As a 

qualifying circumstance was used the word “severe mental disorder”. The aim of such a 

manoeuver was to coalesce the terminology employed to describe the condition of the 
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offender covered by Chapter 30 § 6 with the terminology used in administrative laws. It was 

presented as a denomination, which was more comprehensive then insanity and mental 

illness, thus also encompassed other conditions615. The term mental disorder was introduced 

by the Bexelius Committee in the proposal SOU 1977:23 as a universal term containing all 

the mental conditions of an individual616.  

The Minister of Justice voiced in the proposal that the state of mental health of the 

offender can be of such a severe character that an individual cannot be sentenced to 

imprisonment; thus, that sort of punishment ought to be excluded. The prison ban, according 

to Minister words, would be enacted when the mental disorder of the offender was connected 

with the crime committed617. In other words, there should be a causal link between the mental 

shape and the deed618. The amended version of Chapter 30 § 6 bestows the possibility of 

sentencing an offender to the sanction of a conditional release619.  

 As was already mentioned, the locution mental disorder was primarily introduced in 

the proposal SOU 1977:23. It provided that the aforementioned wording was sufficient. The 

outlook was that term incorporated not only biological but also sociological and psychological 

origins620. The mental disorder ought to discern as severe based on the type of disorder ance 

and its degree. The new wording of Chapter 30 § 6 subsumed the states of psychosis, which 

could be delineated by the delusions, hallucinations or confusion etc. What is more, the state 

could be associated with the brain damage causing severe reduction of mental capabilities. 

The term also outlined the state of senility. The term mental disorder, according to the project, 

also sabsumed the state of depression with suicidal thoughts, personality disorders, neurosis 

and personality disorders with criminal behaviour. The project conveyed that newly 

introduced designation also contains the state of alcohol psychosis such as delirium tremens, 

alcoholic hallucinations, state of dementia and psychosis caused by drug abuse621.  
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 The severe mental disorder is the sort of particular mental ailment and the degree of 

the disorder was based on the influence of mental disorder on the offender’s personality. Such 

states as schizophrenia are perceived as severe; nevertheless, it is not always of severe 

degree622. The feature of “severity” is present pending the risk of remission of the symptoms 

of the mental disorder. On the other hand, it was presented in the proposal 1990:58 that the 

state of depression is not always seen as severe both from the perspective of its level and sort. 

Leaving aside the questions of sort and level of the mental disorder the mental condition of 

the offender should also be assessed from the perspective of the probability of committing 

crime anew due to the mental disorder, contingent on the need for particular treatment623.  

 The locution “insanity” and the term mental abnormality, which were used in the 

preceding version of Chapter 30 § 6 and the state of personal abnormality equate to insanity 

were erased from BrB. The viewpoint was that one of the positive outcomes of the amendment 

was the lack of the demand for the category of the states of mental abnormality equates to the 

insanity, which was criticized due to the outspread interpretation of the notion624. Thus, it 

became obvious that the term mental disorder would not cover certain types of conditions, 

which were previously grouped to the personal abnormalities comparable to insanity625.  

 Similarly, to the preceding version, there should be a causal link between the condition 

of the mental disorder and the committed crime. In consequence, the deed ought to be 

committed under the influence of mental disorder. When the crime was committed under the 

influence of the mental disorder, an actor could be found free from sanction or the sanction 

can be reduced. The parallel between criminal act and the mental disorder is seen as 

theoretical and practical. Theoretical side leads to the conclusion that a perpetrator would be 

free from a sanction and practical stems from the fact that offender would be sentenced to the 

particular type of sanctions except for imprisonment626. The Minister of Justice opinioned that 

the causal link between mental disorder and the crime would be present when the deed was 
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influenced by the mental disorder of the offender627. A critical point in answering the question 

of whether there was a causal link between the offender’s state, and the crime was the moment 

of the normalisation or occurrence of the mental health of the offender. In the first set of 

affairs, a perpetrator commits a crime in a state of severe mental disorder and after the 

indictment was issued, an actor was continuously in a state of mental disorder. In the second 

instance, an individual’s mental fitness could ameliorate or normalize. Penultimate, the state 

of a person deteriorates between the criminal doing and the court proceedings. Lastly, the 

state of mental disorder transpired subsequent to the sentencing. Nonetheless, the only 

relevant recourse from the perspective of Chapter 30 § 6 will be the fact that severe mental 

disorder was present at the instance of the doing628.  

 Analogously to Chapter 33 § 2, the new wording dealt with the situation where an 

offender was found free from punishment. When an actor cannot be sentenced to either of the 

sanctions permitted, the person will be found free from punishment. In other standings, the 

offender would be treated under Chapter 31 § 3629.  

 The reform of Chapter 30 § 6 was particularly visible in the remoulding of the system 

of the punishments, which could be imposed on the offenders who had committed crime in 

the state of severe mental disorder. The regulation factored out the possibility of meeting an 

actor out to the sanction of imprisonment. It was also implicated that juvenile imprisonment 

was subsumed by prison prohibition630. Thus, the offender could be sent to special care or 

social care. An individual could be sentenced to the probation, under the proviso that he would 

meet the preconditions named in Chapter 30 § 9631 which were for the moment of the 
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amendments following: 1) the state of the offender indicated the improvement of personal 

and social situation; 2) the offender is undergoing treatment for misuse of substances which 

can be the reason of committing a crime; 3) the state of addiction from certain substances 

intricates that offender should be treated in a special facilities and the latter agreed to behave 

in accordance with a plan of treatment; 4) an actor acceded to serve probation together with 

a community service, and that a community service burden is apt to the general 

characterization of the accused. In the state of affairs, when probation is a sanction chosen 

based on Chapter 30 § 6, it could be melded with psychiatric treatment or contract care632.  

 The common feature of probation and conditional release, when imposed on an 

offender based on Chapter 30 § 6, was that they could not be transformed into the custodial 

punishment. Concurrently, the prop. 1990\91:58 presented outlook according to which 

probation and conditional release could not be transposed to fines633.  

 The sanction of fines can be imposed on an offender, bearing in mind the content of 

Chapter 29 § 3 point 2, which was discussed in the earlier subchapter. In that situation, the 

fine would be reduced under the minimum amount. Analogously to the previous regulation, 

an actor sentenced to probation or conditional release based on Chapter 30 § 6 would be 

registered into the criminal record. Additionally, it is imperative that the court would 

underline that an offender sentenced to fines could not be sent to prison in the event of lack 

of repayment of fines634.  

The separate point of issue was whether a delinquent could be sent to the community 

service punishment. The solution was that this type of sanction could not be imposed on an 

offender when Chapter 30 § 6 was enacted. The rationale for such an elucidation was that in 

fact, it was a surrogate for the sanction of imprisonment. The frame of mind was similar when 

talking about contract care as an alternative to imprisonment635.  

An actor who was not punished with any of the permitted sanctions would be found 

free from punishment by the court. Under the new variant of Chapter 30 § 6 the reason for 

this state of affairs could be unerring as in the previous version of the § 6; hence, the state of 
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the offender ameliorated. The reasoning was that perpetrator had committed a crime, 

notwithstanding he was freed from punishment636.  

 

3.4.3. The criticism of prison-prohibition. 

 

  One of the critical points of the proposal was the so-called ”prison-ban” regulated in 

Chapter 30 § 6. The struggles with above-mentioned rule emerged in the case where an 

offender was in a state of severe mental disorder while committing a crime, but during the 

court proceedings, his state was standard; therefore, the need of psychiatric care was no longer 

present. As a result, the court faced the situation, in which the adjustment of punishment was 

difficult or close to impossible637. In reality, this state of affairs gave a court a possibility to 

impose on such offender probation. The problem was materialized in the case of M. Flink, 

which was already discussed in previous parts of this work and will be taken under the lupe 

also in this part of work. 

 The other predicament with prison-ban was the lack of the notion of accountability. It 

was exemplified in the prop. SOU 2002:3 by the case in which an individual suffered from 

depression with suicidal thoughts and had committed a very serious crime. The state of the 

offender ought to be perceived as a serious mental disorder still, it is not causing delusions 

(swe. vanföreställning), thereby offender’s state was not causing lack of volitional capacity 

and lack of understanding of the character of the doing. The result of such an approach was 

that acute psychotic perception of reality differed; nonetheless, the offender; still, can be 

found liable as per a general rule adopted in Chapter 30 § 6. The offender would, e.g. think 

that he is part of a battle and simultaneously understood that he is attacking people. As a 

result, his state would give a ground to impose on him or her care or security measure638. In 

the project, the notion of accountability was reintroduced; as a result, the offender was aware 

that he was shooting to people, consequently had the intent to act, but thought that he is in 

war actions. His perception of reality differs rapidly from reality; thereby, he would be free 

from punishment639. 
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 The third drawback of the prison – ban was mentioned in the proposal SOU 2002:3. It 

voiced that the court was not allowed to send offender with mental disorder to probation or 

conditional release combined with community service, because the alternative to those 

measures was imprisonment. The parallel situation took place when probation was combined 

with contract care. It led to the situation in which probation would not be successful as the 

alternative to imprisonment and thereby could not be imposed on a wrongdoer. The same 

situation was with electronic monitoring with the use of electronic bracelet, since it is a form 

of execution of the imprisonment640. 

 The additional downside was the question of a notion of intent and offenders with 

mental disorders. Courts adopted an approach that the notion of intent was hard to assess 

when the crime was committed by the offender with a mental disorder641. 

 

3.4.4. Chapter 30 § 6 after the amendments in 2008.  

 

 The prison-ban was regulated in the system up to the year 2008. Starting from 1st of 

July 2008 the prison ban was transformed into the presumption of another sanction but 

imprisonment – presumption against imprisonment. Therefore, imprisonment was not 

forbidden punishment to the category of actors who committed a crime under the state of 

severe mental disorder. The new phraseology of Chapter 30 § 6 is upcoming:  

A person who commits a crime under the influence of a severe mental disorder shall in the 

first place be sentenced to another sanction than imprisonment. The right to sentence a 

person to imprisonment only if there are special reasons. When assessing whether such a 

reason exist, such a ground shall be taken into account 

1. when the crime has a high penal value; 

2. when a person is not in demand or is in a limited need of psychiatric care; 

3. when a person in connection with the crime has caused himself the state of intoxication 

or caused another similar state, as well 

4. other circumstances in general. 

The possibility to impose on imprisonment is closed if the person as 
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 a result of severe mental disorder has a reduced ability to realise the meaning of the deed 

or to adjust his or her actions after his will. However, this does not apply, if a person has 

self-induced lack of ability described in point 3. 

If the court in sett of affair referred to in first and second parts finds that none of the 

sanctions will be imposed on, an individual shall be found free from punishment.  

SFS 2008:320. 

 The main reason for the amendment was to give a wider range of instruments for the 

court to enliven the proportionality principle642.  

 It is worth to emphasise that Chapter 30 § 6 in the variant adopted in the year 2008 

puts a question of committing a crime as a starting point. An offender who committed a crime 

in the state of severe mental disorder can commit a crime. So, in order to apply the 

aforementioned provision, he has to commit a crime, which meets preconditions of subjective 

and objective sides of the crime. Notwithstanding, the grounds, which exclude the criminal 

character of the doing, should not arise. Having been so, an individual can be ministered to 

the psychiatric care under the law on compulsory psychiatric care SOU 1991:1128, which 

would be analysed conscientiously in the next part of this work. The novelty colligating to 

earlier solutions regulating that not only objective but also subjective part ought to be present, 

thereby when the requisites of the subjective part will not be present, an actor would be found 

free from punishment643.  

 The question of intent and the person in a condition of severe mental disorder is treated 

in an identical way as in preceding variations of Chapter 30 § 6. Thus, the latter individual 

could act with intent. The mental state, in which offender under the influence of hallucinations 

or delusions committed a crime does not exclude the ability to form an intent. As an instance, 

an offender with schizophrenia can intentionally cause death to another person, however the 

fact that he was due to mental illness unable to understand the character of his doing or/and 

did not possess volitional capacity644. An actor took certain actions in the realm, which was 

not real; nevertheless, he formed an intent to act in a specific way. As an instance, the case in 

which an offender cannot say a difference between what belongs to him and what is a property 

                                                           
642  SOU 2007/08:97, p. 14.  
643  N. O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., 

Stockholm, Supplement 8, may 2012, Capter 30 § 6 p. 2. 
644  N. Jareborg, J. Zila, Straffrättens påföjldslära, Stockholm 2010, p. 1 



167 

 

of other people. In such a circumstance, an intent could not be formed when setting comparing 

with an average person; thus, Swedish criminal law would adopt a standpoint according to 

which he would be found as acting with intent645.  

 It is also practicable that an individual can commit a crime with negligence in a state 

of severe mental disorder. Though, in the literature of the subject, it is voiced that such a 

situation is sparse because it is perplexing to imagine a person with severe mental disorder 

having a mental process in which he or she is calculating whether an outcome of his behaviour 

will be embodied in a particular result. To paraphrase, his or her capability to judge will not 

suffice646. 

 Following condition, of application of Chapter 30 § 6 is the fact of committing a crime 

under severe mental disorder. As was already mentioned, the notion of “severe mental 

disorder” was narrower in comparison to the terms “mental illness” and “insanity”. 

Concurrently, particular groups of mental states were precluded from the sphere of severe 

mental disorder. It was comprised of a notion of insanity and severe mental disability, a state 

of psychotic character with an unrealistic perception of reality, symptoms of hallucinations, 

delusions and confusion. The severe mental disorder also encompasses the brain injury, which 

causes dementia, disrupted the perception of reality and lack of ability to orientate in the 

space, psychotic states, which stem from the abuse of substances intoxicating an offender647. 

The locution “severe mental disorder” additionally embrace states of severe depression with 

suicidal thoughts, severe personality disorders. The notion additionally deals with alcohol 

psychosis envisaged in delirium tremens, alcoholic hallucinations and senility, psychosis 

caused by the drug abuse. The use of Chapter 30 § 6 is also allowed in situations when an 

individual committed a crime in a state of delirium, leading to obvious danger to an 

individual’s physical health or life. The condition of abstinence from the alcohol of acute 

character can also fulfil the prerequisite of a severe mental disorder. Analogously, an 

individual with grave senility can constitute a severe mental disorder. The auxiliary states 

subsumed by the notion of severe mental disorder is mental disability and permanent mental 
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disability caused by brain injury, which appears by reason of external violence or bodily 

disease. Moreover, the interpretation given in the proposal of the law was that sanction of 

imprisonment should be brought into effect to mentally disabled perpetrators with extreme 

heedfulness648.  

 The severity of the mental disorder consistis of the type and degree of the disorder. 

This category is mantled, e.g. schizophrenia, which is of a severe type and can be of severe 

degree, but not always. Depression is an ailment, which is not of severe type; even so, the 

degree of the depression can be severe. The “severity” requisite is perceived through the 

changes in the condition of the person and the risk of recidivism. The specification of severity 

is active until there is a likeliness that symptoms of mental disorder will reoccur649.  

 The third condition of applying Chapter 30 § 6 is the fact that an individual committed 

a crime under the impact of severe mental disorder, which supplanted the wording “under the 

influence of”. It implies that the severe mental disorder exists at the moment of the committing 

crime; consequently, an accused can be in a normal mental health condition when the 

indictment is issued. Has a severe mental disorder emerge after the crime had been committed 

person is not seen through the wording of Chapter 30 § 6650. In short, the criminal law in 

Sweden adopted the frame of the reference according to which there should be a causal link 

between the state of the offender, severe mental disorder and crime. It is accepted that this 

standpoint is an emanation of the notion of accountability651, which was analysed in part of 

this work dealing with Penal Law 1864. Identically to the previous version of Chapter 30 § 6, 

the role of the causal link is both practical and theoretical aspects.   

 The innovativeness of Chapter 30 § 6 after the amendments from was imprisonment 

as a sanction of a last resort. The prison-ban was firstly undermined in the prop. SOU 

1986:185, which was not adopted. The second attempt was made in 2002 in the proposal SOU 

2002:3 which as well was not adopted.  

 The amendment from the year 2008 provided conditions which, if achieved, give 

ground to the application of Chapter 30 § 6. From now on, the Penal Code 1962 includes a 
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set of alternative sanctions to which he can be exposed. One of the most severe alternatives 

is a sanction of imprisonment. The imprisonment is a choice, which builds a core of 

alternativeness, based on thinking that when there is no ground to impose on other sanction 

than imprisonment; the court is free to sentence an offender to the imprisonment652. The 

standpoint presented in the proposal was that the primary reaction to the crime based on 

Chapter 30 § 6, shall be a particular type of care. Therefore, it can be deduced that there is a 

presumption of other sanction but imprisonment653. In order to activate to sanction of 

imprisonment, there should be a special set of circumstances, which should occur. The 

locution “special circumstances”, according to the outlook of the proposal, should be 

interpreted restrictively and through the analysis of the set of circumstances, which can 

influence a decision whether special circumstances emerged in a particular case654. Modus 

operandi of the court should be whether other punishment than imprisonment can be enacted. 

The court has to scrutinize the question if a perpetrator is in need of psychiatric care. When 

the reaction to the deed of the person is a care with an obligation of confirmation of discharge. 

The fact that offender who committed a crime under the impact of the severe mental disorder 

does not mean that an actor is automatically sentenced to imprisonment. The court can also 

issue ruling according to which an actor will be put under protective supervision amalgamated 

with particular care. Probation was in place when the need of care was already fulfilled in the 

field of psychiatry; in consequence detailed plan of treatment was framed or social help plan 

is already set. According to the proposal, such a set of affairs opens the possibility to reason 

whether an individual can be sent to prison.  

 The first proviso is that crime should have a high penal value. It is, gives or take, a 

very severe crime that is committed under the impact of a brisk mental disorder. There is no 

peculiar penalty value, which should be labelled as “high penal value”, imprinted in Chapter 

30 § 6. The proposal stated that an offender who has committed a crime in a state of severe 

mental disorder could be sentenced to imprisonment based on the fact that a deed was of a 

serious character. The criminal value of the deed is significant indicator of whether the 

sanction of imprisonment is an open possibility. Thus, if the value of the crime is mild, an 

individual can be sentenced to non-custodial punishment. The outlook of the proposal was 
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that criminal value of the act or omission is one of the cornerstones of the freshened § 6 

because imprisonment as a punishment is permissible when the wrongdoing is of high 

criminal value. It is not an accident that Chapter 30 § 6 does not pertain to exact numbers of 

the criminal doing, which is reckoned to be of high criminal value. At the same time, the 

proposal revealed that the question of imprisonment as a possible reaction to crime comes 

into action when the punishment for the peculiar crime does not exceed four years. The 

reasoning of choosing the threshold of four years was not decoded in the project. It was voiced 

that the limen seems to be well balanced. It was noted that the value of four years is not a 

strict delamination standard point. The final answer should have its origins in the overall 

assessment of the totality of the circumstances of the case. An example of the situation where 

a perpetrator can be sent to prison for the crime punished for less than four years is the instance 

where offender caused the state of severe mental disorder by himself655.  

The second precondition is the situation, in which the offender committed a crime 

under the impact of the severe mental disorder; therefore, there should be an open possibility 

to send an offender to the psychiatric care or another type of care. The core idea of the 

proposal was that the advantage would be given to all sanctions but imprisonment. The first 

step of the court is to investigate whether there is a need for whichever care. Hence, the 

imprisonment is taking into account when there is no need for the treatment under psychiatric 

care, or the latter is limited to a short time. The illustration of the attitude was the situation in 

which an offender had committed a crime undear the impact of the severe mental disorder, 

but the state of the offender indicates no neediness of the psychiatric care at the time of 

proceedings before a court. The court has to come to conclusion that the mental fitness of an 

actor during the trial indicates that he is not in need of psychiatric care, which can be 

embodied in fact that an individual was in a state of severe mental disorder at the moment of 

the crime but later his condition normalized in such a magnitude that he does not call for 

psychiatric care. The result can be based on the assessment of forensic psychiatrist. One of 

the occurrences indicating a possibility of employing the punishment of imprisonment is the 

reason for the state of severe mental disorder – once it was caused by a person by themselves. 
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As was already mentioned this state of affairs could give ground to sentence an offender to 

the imprisonment, although the punishment for the crime is lower than four years656.  

An offender in such a situation cannot be sentenced to imprisonment. Hence, a 

perpetrator could be sentenced to the probation attributable to the fact that the latter committed 

a crime in the state of severe mental distorder but for the time of the court proceedings, his 

ailment is not of a severe character; therefore, there is no need for psychiatric care. 

Symmetrically, the conditional release can be imposed when there is no need for psychiatric 

care657. The accused can be sentenced to imprisonment if he is not in need of psychiatric care 

or the hindmost is decreased. An actor will be assessed at the time of the court proceedings. 

The rationale is that the offender is not in need of psychiatric care or the call for psychiatric 

care is low. Has the state of a perpetrator been self-induced and the state comparable to severe 

mental disorder, an individual can be sentenced to imprisonment658.  

 The next prerequisite which, enabled the possibility to impose on the delinquent the 

punishment of imprisonment is, according to the proposal, the absence of the state according 

to which an offender was not aware of the character of his action and did not possess the 

volitional capability. The opinion presented in the proposal was that in a situation when an 

offender is in a state, which is approximate to the lack of awareness of his actions or lacks the 

volitional capacity, they cannot be sentenced to imprisonment. On the other hand, has the 

latter state being “relatively mild”, it opens the possibility to sentence an individual to the 

imprisonment659.  

 The “prognosis of recidivism” is a condition, which is also minded when talking about 

sentencing an offender to the imprisonment. It is understood as a patent of the behaviour of 

an actor after he had committed an offence660. In case if there are the prognosis of recidivism, 

they speak in favour of the imprisonment661.  

 If the requirements of high penalty value and the need for psychiatric care is reduced 

or non-exciting an individual shall not be sentenced to the punishment if he had a reduced 
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ability to realize the meaning of the deed or to adjust his or her actions after his will662. An 

individual is in this state when his ability of assessment is significantly decreased and cannot 

correlate with the surrounding. An example provided in commentaries is a condition of acute 

psychosis or comparable states, which induce hallucinations or delusions663. In instances 

where an offender was aware of the character of the wrongful act; nonetheless, he or she 

cannot adjust their actions after own will. A representative case is when an offender suffered 

from schizophrenia and voices in his head ordered him to commit a crime664.  

 The punishment of imprisonment cannot be imposed on an offender when his or her 

reduced ability to realize the meaning of the act or to adjust actions after their own will, will 

be incorporated in the examination of the forensic psychiatrist. The ending part of the § 6 is 

that an actor will be free from punishment because there were no grounds to implement other 

sanctions665. In the proposal, the state mentioned above was called “most severe mental 

disorder” (swe. mest allvarligt psykiskt störda). It was also stressed that in such a situation, 

the perception of the reality by a perpetrator is so reduced that from the point of view of guilt, 

the latter cannot be punished. An example of such a state was the condition in which a person 

due to obsession struggles with having control over their actions. Therefore, an offender in 

such a state cannot be sentenced to imprisonment666. Separate courts put forward that a 

perpetrator in this set of circumstances can be sentenced to probation or conditional release667.  

The state mentioned in Chapter 30 § 6 part 3 is the state of acute psychosis or analogous 

ailment, which triggers the state of lack of understanding of the character of the act put down 

to lack of awareness or confusion. On the other hand, an offender also can understand the 

character of his action but lacks volitional capacity668. The general opinion presented in the 

proposal was that this category of the offender could commit a crime with intent or 

negligence, despite being in such a state. The question of intent or negligence would be taken 

into consideration when issuing a sentence. Contrary to the antecedent variation of § 6, an 
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offender can be sentenced to all types of sanctions and even to imprisonment. The first natural 

choice is sending an individual to psychiatric care, social services care, or to care for addicts 

if the state of an actor would indicate the necessity of such treatment669.  

 A sanction of probation is imposed on offender based on general rules and contract 

care670. Still, it will be not combined with imprisonment, but can be merged with psychiatric 

care671. An amendment from 1992, as it was already broached, opened a possibility to impose 

a sanction of conditional sentence on an offender who committed a crime in a state conveyed 

in Chapter 30 § 6672.  

 The sanction of fines is also among the criminal consequences of the doing committed 

by an offender in the state of severe mental disorder. The quantity of fines can be reduced 

based on Chapter 29 § 3. The context of § 22 part 1673 of law on execution of fines674 is 

applicable to the state of affairs described in Chapter 30 § 6. For that reason, one can deduce 

that despite the fact of the abolishment of prison-ban it is still binding under § 22 part 1675.  

 In procedural part concerning sentencing of an offender under Chapter 30 § 6, a court 

should mention in substantiation applicability of Chapter 30 § 6 plus the additional sanction, 

if applicable. When imposing fines on offender court should mark lack of the possibility of 

converting it into imprisonment676. 

 Finally, Chapter 30 § 6 part 4 stipulates the situation in which an individual was not 

sentenced to either of sanctions provided in BrB. In such a set of affairs, an individual will be 

found free from punishment. An instant depicted in the literature of the subject is the same as 

under predeceasing variation of Chapter 30 § 6. The viewpoint is that founding a person free 

from punishment should not be confused with the exemption from punishment regulated in 
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Chapter 29 § 6. Having said that, a perpetrator’s state of a severe mental disorder can also be 

a precondition of exemption from sanction677.   

 

3.4.5. Court practice. 

 

3.4.5.1. Introduction.  

 

 The court practice in the area of implementation of Chapter 30 § 6 is in author’s 

opinion one of the most crucial parts of the work allowing to present the whole picture of the 

realm of the practical application of Chapter 30 § 6. The author of this work will analyse more 

scrupulously the number of cases dealing with the different versions of Chapter 30 § 6, 

starting from the 90s up to the present times. The selection of the time periods is explicated 

by the fact that there is a strain of connection between each of the versions, thereby to 

understand the practice of use of present-day regulations, the author should peruse the most 

influential cases illustrating how the theory clashes the reality.  

 

 

                                                           
677  Section 5 In determining the appropriate punishment, the court shall, besides the penal value of the crime, give 

reasonable consideration to:  

 1. whether the accused has suffered severe bodily harm as a result of the crime,  

 2. whether the accused, in consequence of advanced age or ill health, would suffer unreasonable hardship by a 

punishment imposed in accordance with the penal value of the crime,  

 3. whether, having regard to the nature of the crime, an unusually long time has elapsed since its commission 

or  

 4. whether the accused to the best of his ability has attempted to prevent, remedy or limit the harmful 

consequences of the crime,  

 5. whether the accused gave himself up or provided information which is crucial to the investigation of the crime, 

 6. whether the accused will be expelled from kingdom due to the crime,  

 7. whether the accused, as a result of the crime, has suffered, or there is good reason to suppose that he will 

suffer, dismissal from, or termination of, employment, or will encounter any other obstacle or special difficulty in the 

pursuit of his occupation or business,  

 8. if sanction calculated according to the criminal value of the crime shall be disproportionately strict with 

regard to other sanctions resulting from the crime; or 

 9. whether there exists any other circumstance that calls for a lesser punishment than that warranted by the 

penal value of the crime.  

 If any circumstance covered by the first paragraph exists, the court may, if there are special grounds for so 

doing, impose a less severe punishment than that prescribed for the crime. Law (2015:78). 

 

 § 6 If, in view of a circumstance described in Section 5 it is manifestly unreasonable to impose a sanction, the 

court shall grant exemption from sanction 

 The translation is based on DS 1999:30 and edited by the Author in accordance with amendment of the Section 

5. 
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3.4.5.2. NJA 1995 s. 48 – “Flink case”. 

 

The first case, which will be scrutinised, would be a case of M. Flink, which was 

already mentioned in the foregoing part of the work, where one can also find a factual 

background of the case.  

As for the part of the court’s elucidation concerning Chapter 30 § 6, the first assessment 

in the case voiced, that offender had not committed a crime in a state of severe mental 

disorder; consequently, the prison prohibition regulated in Chapter 30 § 6 could not be enacted 

to the case678. The forensic psychiatrist in an examination wrote that M. was depressed, 

notwithstanding his state could not be juxtaposed to depression. The abridgement of the 

psychiatric assessment was that Flink had personality disorder not otherwise specified, 

combined with narcissistic and sensitivity tendencies. Therefore, the mental condition of M. 

could not be described as a severe mental disorder for the moment of committing a crime and 

for the time of court proceedings679.  

 In yet another assessment, it was written that perpetrator, at night of the occurrence 

was functioning properly in sociological, physical and intellectual aspects. While committing 

a crime, he was under stress caused by a mixture of work and troublesome relationship. Flink 

sustained atypical reaction to the alcohol with simultaneous prolonged high consumption of 

alcohol.680.  

The additional assessment comprised of the opinion that he had experienced an in-

depth unprocessed relational dependency issue, possibly linked to a dysphoric pathway. M.F's 

mental functioning diagnostically corresponds to an unspecified personality disorder with 

some sensitive-suspicious and narcissistic conditions. M.’s state was described as a 

personality disorder not otherwise specified combined with high sensitivity and narcissistic 

inclinations. The mental state of an individual for the moment of crime was diagnosed as a 

psychotically disrupted perception of reality681. 

 Furthermore, an opinion was issued by the National Board of Health. The summary of 

the assessment was that the delinquent committed a crime in a state of severe mental 
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disorder682. An examination concentrated on the state of the offender in the break of spring 

and summer of the year 1994 caused by the amorous entanglement. The symptoms of his 

condition were restlessness, anxiety and insomnia, which lead to disappointment, still not of 

such a profound character that can constitute depression683.  

Regarding the mental state of the offender after committing a crime, the National 

Board of Health summed up that the psychotic state was no longer present. Narcissistic 

personality disorder was still extant. The mental health of M. after committing a crime in 

combination with the risk of suicide gave a ground to send Flink to psychiatric care for a 

prolonged period684.  

The question, which has to be retorted was whether the transient psychotic state 

proceeding from the collapse of the narcissistic defence of F.’s mental integrity was 

tantamount to the state of severe mental disorder. The setting not being in favour of the 

offender was his state of intoxication, which conducive to the wrongdoing685.  

The case went before the Supreme Court. The adjudicating panel had to appraise 

whether deeds were committed in a state of severe mental disorder. The Supreme Court 

obtained additional data according to which an offender was in a condition of personality 

disorder, cardiac dysfunction and depression. The Supreme Court adopted an outlook that the 

short – term psychosis should not constitute the severe mental disturbance provided in 

Chapter 30 § 6, thereby the state of the offender did not indicate the need of psychiatric care. 

Consequently, Flink should be punished with imprisonment686. 

The Flink case was and is a milestone in the area of implementation of Chapter 30 § 

6. The Supreme Court of Sweden ruled that short-term mental disturbance cannot constitute 

the prison-ban rule. Notwithstanding, the adjudicating panel dealt only with the short-term 

mental disturbance which takes its origins in a self-intoxication combined with previous 

abnormal reactions to the alcohol. An offender on earlier occasions reacted aggressively to 

the alcohol by assaulting other people, detaining his former girlfriend et cetera. The 

conclusion has to be that the state, which was cast away from the range of Chapter 30 § 6, 
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was a state of the short–term mental disturbance which was self-induced, and a perpetrator 

had a history of pathological reactions to the intoxicants such as spirits.  

 

3.4.5.3. NJA 2001 s. 899. 

 

In another case before the Supreme Court of Sweden under the signature NJA 2001 s. 

899, the adjudicating panel was anwering the question of whether Chapter 30 § 6 incorporates 

the instances of a psychotic state which was self-induced by an offender687.  

In the case, K.N. was accused of committing a crime of unlawful threats, attempted 

abuse and ill-treatment. On the morning of the 28th of October 2000, K.N. behaved ruthlessly 

against G.F by grabbing her costume and dragging her against her will to his house. 

Additionally, he punched R.N. with his fist into the left cheek, while the latter was trying to 

save G.F. The actor went to his apartment located on the 3rd floor of the building located at 

the same street and picked up a knife. Afterwards, he was searching for G.F. and R.N. who 

were on the sidewalk adjacent to the property of K.N.; he threatened to harm them by making 

moves with the knife toward their bodies and shout out loud that he would kill R.N. An 

attempt to commit assault had failed688.  

In the morning, on the28th of October 2000, K.N. assaulted T.J. by striking him with a 

knife several times, causing a wound to the left thigh. The crime was seen as gross because 

K.N. was ruthless and cruel at the deed. At the same instance, K.N. threatened to kill T.J., 

which resulted in T.J.’s fear for her life689.  

K.N. in the same morning visited I.P. in her residence and raised a knife against her, 

making her feel frightened for her life.  

K.N. was accused of breaking into the nursing room. He encountered an employee of 

the facility A. when she was alone in the personnel room. Threatening her with a knife, which 

he put to her chest, the delinquent forced her to take off her clothes, and throw her on a bed 

forcing to intercourse with him, while holding the knife against her chest. A work colleague 

of A., B. was looking for her and entered the room in which K.N. was holding A. The 

perpetrator pointed a knife at her throat. Not long after, K.N. forced A. and B. to accompany 
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him to the exit. Both A. and B. managed to escape through the window on the route to an 

exit690.  

K.N. stated that he finished his shift at work early in the morning and returned to the 

home at 6 o’clock. An hour later, he went to bed. When he woke up, he went to the store to 

buy eight bottles of beer and one bottle of stranger alcohol bevarrage and was drinking with 

different people till the early morning. From the night of the occurrence he recalled that 

someone tried to take his jacket of him and then he had images of going to his apartment. He 

was bereft of any memory of assaulting anyone, nonetheless he had wounds over his nose. 

Next thing he recalled, was a moment when police approached him, and he dropped the knife 

which was in his jacket. He did not comprehend the reason for his arrest. It was no first 

juncture when he suffered memory loss after consumption of great amounts of alcohol still, it 

was the first time when he became aggressive and violent691. 

The assessment made by the forensic psychiatrist concluded that K.N. did not commit 

crimes in the state of severe mental disturbance; thereby there was no ground for sending an 

offender to a psychiatric care. An additional assessment was issued by the National Board of 

Health, promoting that K.N. had never experienced psychotic reaction to an intoxication, 

therefore was not able to predict such an outcome. Consequently, he was in a state of the 

reactive depressive disorders as a reaction to his wrongdoings, on that account he had to be 

sentenced to probation with an obligation to abstain from alcohol combined with outpatient 

psychiatric care692.   

The Supreme Court was scrutinizing the issue whether K.N. committed the crime 

under the influence of severe mental disorder. The Supreme Court analyzed the case NJA 

1995 s. 48. The Court, in this case, adopted standpoint according to which, as it was 

mentioned, had the legislator meant to incorporate short-time psychosis resulted by the self-

induced intoxication, it would be written in the proposal from 1991 amending Chapter 30 § 

6. The Supreme Court pointed out that the cornerstone question was whether a fact that the 

perpetrator had not previously shown a violent behaviour short after consumption of alcohol 
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and was not in a psychotic state, consequently whether he could have anticipated the reaction 

to alcohol693.  

The investigation provided data according to which K.N. had not hitherto endured the 

fact that reaction to alcohol was atypical, hence K.N. had no reason to expect that his alcohol 

intoxication would lead to short-term psychotic disturbance and the state could not be self-

induced. Chapter 30 § 6 would be opposite in the case of K.N.; for that reason, he could not 

be sentenced to prison694.  

 The Supreme Court ruled in the case that the evidence confirm that K.N. could not 

anticipate that consumption of alcohol would be shown by short-term severe mental disorder; 

therefore, the state was not self-induced. Concomitant, K.N. committed deeds in the state of 

severe mental disorder and could not be sentenced to sanction of imprisonment695.  

 The factual background of the case resembles the background of the case of M. Flink. 

Still, the minor differences built a vantage point in favour of the K.N. The core of the problem 

was whether an offender could predict his reaction to alcohol resulting in amnesia and violent 

behaviour. The Court gave negating answer. To juxtapose M.F. and K.N., the differences 

were in the awareness of the fact that alcohol transforms an offender into a violent individual. 

M.F.’s preceding experience of violent conduct after consumption of spirits was well known 

to himself, whereas K.N. did not possess such a record. However, one can hesitate whether 

memory loss which K.N. underwent after an intoxication, could be characterised as those 

obliging him to circumvent from alcohol and exclude the use of a prison-prohibition principle 

in his case.  

 

3.4.5.4. NJA 2004 s. 702. 

 

 The following case, which concerns the topic of this chapter was widely publicised 

incident of murder of a prominent politician, Minister of Foreign Affairs of Sweden - A.L. 

The case was trialled before the Supreme Court of Sweden under the signature NJA 2004 s. 

702. 
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 On the day of September 2003, the Minister of Foreign Affairs A.L. left her workplace 

in Stockholm to meet with her friend E.F. and headed to the mall in the central part of 

Stockholm. On the second floor of the store, in a clothing boutique, she was stabbed by M.M. 

in the abdomen, chest and arms. Spears were the cause of severe injuries, and A.L. was 

transported to the hospital. Despite a surgery, A.L. drew her last breath next morning696.  

 M.M. was accused of murder. He acknowledged that he had attacked A.L. with a knife; 

as a result, his actions triggered injuries leading to the passing of A.L. Notwithstanding, he 

negated the intent to kill her and claimed that the rightful crime he had committed should be 

manslaughter697. The perpetrators divulged that starting from September 2003 he vainly 

sought his doctor in a psychiatric emergency. 

The reason for seeking psychiatric help was that he felt worried and heard voices, could 

not sleep etc. The source of his ill-being was not clear to him, and he did not commit to 

memory what thoughts haunted him back then. Formerly, the mentioned mental pictures 

concentrated around a particular woman or group of women. Seven nights before the crime 

M.M. experienced troubles with asleep. He could not reminiscence about the morning on a 

fatal day, but he recalls he felt indisposed, bearing in mind that he had taken his medicine the 

night before and it gave no result. Hence, because of his ill-being, the delinquent decided to 

leave the apartment. The actor picked up the knife, for the first time since a long time. M.M. 

explained that he had felt endangered, and a knife gave him a feeling of protection. Among 

his belongings, one could also find a bulletproof vest; nevertheless, he did not put it on him 

on the day of the occurrence698.  

 A wrongdoer left his flat in order to catch a train from his place to the city centre. He 

felt uneasy and terrified and wonderded around the shoping mall. An actor was recorded by 

the cameras, confirming his words. For the period of 15 minutes, he disappeared from the 

security cameras range. M.M. did not recall what he was doing during that period. When he 

reappeared, he took the wrong stairwell, which was going down and he wanted to go on a 

higher floor. The perpetrator was not familiar with the place; thus, he did not know way out 

of the mall. The actor explained that he was touring around. He has memory blanks as for the 

period he wandered around the department store, but he was lost and found himself on the 
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first floor699. The voices in his head instructed him to strike at A.L. They were very strong, 

and the perpetrator could not take a stand against him. He promoted that the voices directed 

his attention to a random person, not particularly to A.L. The actor was few meters from the 

victim when he took out the knife and pathed people on his way. The sole assail was so rapid 

that he could not reminisce about it. M.M. did not speak to the sufferer, but he recalls people 

around screaming. The offender stabbed A.L. but could not recollect how many stabs were 

there. After the criminal deed, he ran out from the mall in trepidation. M.M. recollect taking 

a taxi to take him to his apartment. The taxi driver spoke to him about the accident, but M.M. 

voiced during the investigation that at the moment he did not feel anything. When he entered 

the apartment, he told his mother what he had done. M.M. took a bag and packed in a hurry 

some of his clothes. The taxi driver waited for him. M.M. paid him for the first course and 

asked to ride to another part of the city. When they reached a destination, he paid the taxi 

driver and went to the forest, changed his garments. He attempted to burn clothes he was 

wearing while the occurrence in the mall, but it was raining, and it would not burn. M.M. hid 

his clothes under the rocks. The perpetrator testified that his intent was not to get rid of traces 

of the crime. He called his friend to pick him up. They were watching television set, and the 

information about the attack on A.L. was widely commented. M.M. brought trimmer to his 

friend and asked him to make him a new haircut. M.M. was not having a haircut for a long 

time, nor was he displeased with his haircut. He told to his friend what he had done700. The 

perpetrator stayed with his friend for a couple of days. Few days later the offender went with 

his mother to the forest where he had concealed his clothes in order to burn the grey sweater 

he was wearing while attacking A.L. Subsequently, he turned to the hospital where he was 

admitted and stayed for a few days. The offender received a prescription for the medicine. 

Following that, he came again to his home, watched television and video until he was arrested 

for a few days after701.  

 The case went to the Supreme Court of Sweden. The questions, which Supreme Court 

was to answer, were whether the crime was executed with an intent, hence whether it was 
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murder or manslaughter. Following was M.M. in a state of a severe mental disturbance at the 

moment of the crime, consequently was he in need of psychiatric treatment702.  

 The adjudication panel marked down that there was no doubt that M.M. stabbed A.L. 

to death. The Court inscribed that an offender with mental disturbance is capable of 

committing an intentional crime; nevertheless, to asses it in such a category of cases causes 

hardship. The Court analysed the possibility of application of Chapter 30 § 6 in the case and 

the question of sending M.M. to psychiatric care703.  

 The Supreme Court scrutinised the question of a psychiatric assessment. The Court 

promoted that according to the practice of the Court when issuing a decision whether the 

mental state of the offender was severe or not. When the Court asked for an opinion of the 

National Board of Health, it should be considered more reliable compared to the first forensic 

psychiatric assessment. Still, the adjudicating panel should go through the process of 

juxtaposing assessments704.  

 The Supreme Court obtained an additional assessment from the psychiatrist from the 

mental hospital where M.M. was taken after committing a crime, for the period between of 

the stay at the proceedings705.  

During the stay at the remand prison, M.M. was examined for numerous occasions. 

The facility employees were also asked to present their observations concerning M.M., which 

were that patient exhibited signs of psychotic functioning, severe compulsion, confusion and 

disrupted the perception of the reality, which indicate the personality disorder with a 

narcissistic nature706.   

 The Supreme Court received additional examination stating that M.M. had increasing 

insomnia, voice apparitions and severe anxiety707.    

 The Supreme Court concluded that factual data obtained during the investigation did 

not provide sufficient data proving that M.M. suffered from a severe mental disturbance at 

the moment of crime and in the course of court proceedings708. M. was aware of the fact that 

he was attacking A.L., thereby the attack was conveyed with an intent. The Court analysed 
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that the perpetrator’s behaviour after the deed supported the thesis. The question was whether 

M.M. had an intent to kill A.L. Even though M.M. could be in a state of mental disturbance, 

he could predict the significant risk that stabbing with a knife could cause fatal injuries. M.M.s 

doing envisaged that he had been indifferent to the outcome, thereby the Supreme Court ruled 

that M.M. carried out strikes with intent to cease a life of A.L., thereby M.M. committed a 

murder. Albeit, there were no grounds to send M.M. to psychiatric care; consequently, M.M. 

can be subjected to imprisonment. Despite the state of reduced volitional capability, the 

Supreme Court sentenced M.M. to life imprisonment709.  

 The case of M.M. is appealing in various aspects. First, it portrays the set of affairs 

in which the court is to choose between numerous assessments, which are dissimilar. The 

other detail worth mentioning is an example of the employment of an indifferent intent in 

order to reconstruct the subjective part of the crime in the case. To subsume the facts of the 

case to the construct of an indifferent intent – M.M. knifed A.L., according to his words, with 

no intent to cause cessation of life functions, notwithstanding, from the way he carried out the 

strokes the Supreme Court came to conclusion that M.M. was indifferent to whether A.L. 

would die.  

 

3.4.5.5. NJA 2007 s. 180.  

 

 In yet another case before the Supreme Court, NJA 2007 s. 180, the R.J. was accused 

of gross fraud. R.J. for a lasting period was an owner and director of the companies. One of 

them was Vepab, which specialised in selling office supplies. He purchased shares in Vepab 

in 1986, and operated it until bankruptcy in 2004, with one-year intermission. In 1999, Vepab 

concluded a loan contract with the bank. Starting from 2003, Vepab had liquidity problems 

due to the change in the market of office supplies. R.J. employed auditor L.A. who would be 

responsible for financial operations in Vepab. The perpetrator took actions to sell the company 

or at least its parts, yet he had failed. Starting from 2003, the delinquent began to use the 

process of issuing incorrect invoices. R.J. assumed that he would sell the company and repay 

the debts to the bank. The money he obtained were used to pay suppliers and employees in 

order to keep the company operating. R.J. claimed that he did not use the money for his private 
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purposes. In 2004, he began negotiations with another clientele interested in his company. By 

that instant, R.J. was in a very bad mental condition due to the stress he had undergone. The 

actor contacted the psychiatric department and was ascribed with a medicine710. 

 The shares of Vepab were purchased, and money was transferred in 2005 in a few 

tranches. R.J. informed the bank about vending operations and was of the opinion that 

agreement was profitable for the bank. The purchaser’s company made an inventory of Vepab 

without R.J.’s knowledge. Next day the offender attempted suicide, leading to putting him 

under in-patient psychiatric care. He gave the authorization to his family to sign the amended 

agreement with the obtaining company. The bank requested an annual report for the year 2003 

from R.J.. In July, R.J. attempted to take away his own life for the second time. He was sent 

to the mental hospital. The offender’s family initiated an insolvency procedure, taking the 

advice of the bank711.  

 R.J. testified that he had no objective to deceive the bank. It was his plan to sell Vepab 

and return the debt to the bank. The perpetrator wired his personal funds to the company in 

2003. In 2004, he enjoined L.A. to prepare a financial report for the year 2003712.  

 The company was bankrupt on the 19th of July 2004. In July 2004 R.J. disposed of a 

significant part of Vepab’s operations and the  company filed for bankruptcy in a little while. 

According to the trustee, the reasons for insolvency were to be seen in view of the fact that 

the operating margins were not sufficient to bear the costs that the company was obliged to 

pay. The duty to formulate the balance of payments obligated Vepab balance together during 

the spring of 2004. The functioning of the company was based on the invoices with payment 

period from 15 to 60 days. Vepab took a bank loan, guaranteed by the customer invoices. The 

last contract of the company was from 2003 according to which Vepab was to transfer a 

customer invoice to the bank, which had paid 80% of the invoices to Vepab. The rest of the 

sum was to be wired when the customer paid the invoice payment to the bank. The number 

of customers in invoices was sent to the bank through the internet713. 

 R.J. testified that the situation in the company was chaotic and an offender was ailing, 

therefore was not cognizant of what he was doing. The perpetrator could not apprehend why 
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he did not claim funds from clients or spoke to the bank. All this time, R.J. had suicidal 

thoughts, and in February 2004, he decided to kill himself714. 

 An investigation provided that R.J. as director of the Vepab, issued falsified customer 

invoices. Those invoices were not back up by the existing customers and were prepared to 

send to the bank. The amount of the receivables stemming from forged invoices was 21 3988 

25 SEK715.  

 R.J. denied the fact of committing gross fraud, alleging that it was not of his intention 

to cause damage to the bank716.  

 The case was trialled before the Supreme Court. The adjudicating panel wrote that the 

examination received by the District Court stated that R.J. was not suffering from the severe 

mental disturbance for the moment of court proceedings. The question to answer by the 

Supreme Court was whether R.J. had carried out the deed in a state of the severe mental 

disturbance717. The second examination envisaged that R.J. in the course of the actions 

suffered from a deep depression. At the beginning of the year 2004, he had depression with 

suicidal thoughts. Later this year, he underwent depression with suicidal attempts. Initial two 

suicide attempts were considered to be very dangerous to R.J. Expert voiced that R.J.’s mental 

fitness in 2004 profoundly influenced R.J.’s thinking and perception; nonetheless, he was not 

psychotic. The suicidal thoughts indicate that R.J. when conducting first suicide attempt was 

not in a state of the severe mental disorder, thereby when he committed a crime for the first 

time, he was not in a state of severe mental disorder718.  

 The Supreme Court cited the preamble of the Prop.1990/91 concerning depression. The 

Court wrote in substantiation that depression could not be seen as a severe mental disturbance 

at each occasion. The court should decide whether the depression could be of a severe 

character in each individual case719. As for the causal link between the severe mental 

disturbance and the crime committed – it was not strenuous to determine. The severe mental 

disorder ought to have a decisive influence on the offender. The link should be established at 
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each individual case based on the factual background, not only through the perspective of 

forensic psychiatric examination720.  

 The Supreme Code concluded that R.J. was in a state of the severe mental disorder at 

least at the concluding phase of his criminal activity. As for the causal link between the state 

of R.J. and the crime, the Supreme Court stand on the position that R.J.’s actions throughout 

the time of the deeds were carried out in a rational manner, adequately and the individual had 

the volitional capacity. The interval of the course of R.J.’s actions was of considerable length, 

and the whole process of forging of the invoices was convoluted. The ruling was that there 

was no causal link between the mental state of R.J. and the deed he committed. The Supreme 

Court sustained the sentence of the Svea Court of Appeals721.  

 What was interesting there was one dissenting opinion of the member of the adjudication 

panel. The judge conveyed different reasoning by stating the following. Chapter 30 § 6 

regulated prohibition of imprisonment when the crime was committed under the influence of 

severe mental disorder. He stated in short that the state of severe depression could not justify 

the use of Chapter 30 § 6; nevertheless the severe depression could be taken into account as 

a ground for reduction of punishment based on Chapter 29 § 3 point 2722.  

 The case was particularly interesting because it depicts the attitude toward the state of 

depression with suicidal thoughts and the use of Chapter 30 § 6 of the Penal Code 1962. The 

practice adopted was that courts in cases of depression could not automatically catalogue it 

as a severe mental disorder. The mental ailment of depression has to be assessed from case to 

case and can constitute a severe mental disorder only when it had established degrees of the 

severity. 

 The curious aspect is also the way of thinking of the Court while having two 

contradictory opinions. The Court is than oblige to assess both the data provided in each case 

and juxtapose it with the factual background.   

 The last key point of the ruling was that the Court excluded the use of Chapter 30 § 6 

although offender was in a state of severe mental disturbance during the crime; nevertheless, 

the condition was not influencing the offender, so the state was not a crucial requisite of a 

crime. The act was carried out in a rational and planned manner; therefore, the coincidence 
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between the mental fitness of the actor and the crime was not present. It once again proves 

that in order to exclude Chapter 30 § 6 an offender should be in the state of severe mental 

disorder at the moment of the crime, and there should be a causal link between severe mental 

disturbance and the deed.  

 

3.4.5.6. RH 2009:14.  

 

 The next case was a representative for the transition from the system of prison-ban to 

the system of a presumption against imprisonment. The case was judged by the Court of 

Appeals under signature RH 2009:14.  

 The actor S.A. was accused of committing numerous crimes such as attempted 

maltreatment, unlawful compulsion, gross theft, deprivation of property, illegal driving and 

drug offences. S.A was assessed by the forensic psychiatrist, with no trait of mental 

disturbance723.  

 The case was appealed. The Court of Appeals obtained an assessment, which 

incorporated the opinion that S.A. suffered from a severe mental disorder. What was even 

more interesting, the examination conveyed that S.A. was in a state of severe mental disorder 

for the moment of a crime; thereby, S.A. could not be sentenced to imprisonment. The opinion 

incorporated a standpoint according to which S.A. was in a condition of a mental disorder 

during the court proceeding; nonetheless, the prerequisite of “severity” was not in place, 

consequently, the perpetrator was not in need of psychiatric care. The S.A. had a very well 

documented mental disturbance embodied in bipolar affective disorder with manic and 

depressive symptoms. The offender had a prescription for stabilizing drugs since 2003. The 

examined individual had periods of recession after which the state of hypomania reappeared. 

The expert opinioned that while committing a crime S.A. was in a state of hypomanic 

condition, with sleep deprivation, impaired judgment, lack of volitional capacity, the 

aggression of moderate-intensity and a lack of ability of sound judgment. The causal link 

between the mental condition and the carried-out acts was emphasised by the fact that S.A. 

was not taking prescribed medicine for at least several months. S.A. for the period of a 

wrongful act was under the influence of alcohol and amphetamine, which intensified the state 
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of S.A. The assessment depicted that for the moment of a crime, the perpetrator was in a state 

of bipolar affective disease in its hypomanic phase. The condition was assessed as a severe 

mental disorder. What also was underlined, that despite the need for treatment, delinquent did 

not take medicine and even more – consumed alcohol and drugs. Having undergone apt 

treatment, the mental health condition of S.A. improved; therefore, there was no longer in 

need of psychiatric treatment. The conclusion of the psychiatric examination as for the further 

treatment was the need for outpatient psychiatric care combined with an obligation to refrain 

from the alcohol and duty to take medicine724.  

 The Court had to scrutinise the question of application of a new law, which was enforced 

on the 1st of July 2008. Most of the crimes were committed by the S.A. after the mentioned 

date; one of the acts was committed when old law was still in force. The new slant was that 

there was a presumption against imprisonment in favour of other sanctions if the crime was 

committed under the influence of a severe mental disorder, under the conditions imprinted in 

Chapter 30 § 6. The factual background of the case led to the conclusion that the state of the 

offender was self-induced since it could be foreseen as a result of the discontinuation of the 

medication. The Court pointed out that the goal of the reform from 2008, was to introduce a 

more flexible system of sentencing and foreground the proportionality principle725.  

 The Court of Appeals promoted that the crime was committed under the influence of a 

severe mental disorder; notwithstanding, the psychiatric care was not in need. The Court of 

Appeals, summarised that S.A. discontinued medication as a result of mental disorder, so the 

state could not be classified as self-induced. More so, alcohol and amphetamine did not cause 

the state of severe mental disorder, because the perpetrator was already in that state. The Court 

did not find ground for sentencing an offender to the imprisonment. The Court of Appeals 

wrote in substantiation that S.A. was in need of supervision amalgamated with psychiatric 

care with telephone consultation in order to avoid recurrence in crime. This type of 

supervision was a measure, which the Court of Appeals imposed on S.A.726  

 The analysed case is an illustration of the presumption against the imprisonment was 

perceived as a solution allowing the Court to adjust punishment to each individual. The case 

also depicted the instance where the court was staler in stating that the offender was in a state 
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of severe mental disorder for the moment of a crime even despite the fact of two contradictory 

psychiatric assessment.  

 Over and above that, the Court analysed a set of affairs in which offender caused the 

state of a severe mental disorder by not taking medicine, abusing alcohol and drug, was not 

seen as self–induced state, because the reason of not taking medicine was another mental 

disturbance of the offender. Whereas, the alcohol and amphetamine were not the reasons for 

S.A.’s state, because the condition of severe mental disorder was already developing.  

 

3.4.5.7. NJA 2013 s. 1090. 

 

 A further case to be mentioned in this work is ruling of the Supreme Court of Sweden 

under the signature NJA 2013 s. 1090.  

 In the case, E.A. was accused of violence against an official by kicking police person 

into the hand and arm and threatening to deprive the latter of the life, violence against civil 

servant and detention of a civil official727. 

 E.A. assaulted and stalked K.D. on numerous occasions by contacting K.D. for 37 times 

on the social network Facebook against victim’s will. Starting from 1 October, 2011 up to the 

summer period of 2012 E.A. seek to contact K.D. with use of phone and SMS for at least 30 

instants. The offender approached K.D. at her workplace, at cafes and other places, loitered 

outside her workplace and was pursuing contact with K.D.728 

  E.A. had met K.D. while attending the restaurant, where the latter was working and 

organizing poetry evenings. E.A. was a frequent attendee of the establishment. The 

perpetrator was forbidden to come to the café because of impropriating remarks she made 

toward the employees. She wanted to have contact with K.D. on private occasions. K.D. 

removed her from Facebook in order to avoid it. Despite that, E.A. was writing to her for as 

long as three years, with short periods of silence, which were replaced sometimes with 

attempts to get in touch with K.D. in another way. With time, the victim felt afraid for her 

safety because she did not know what to expect from E.A. K.D. had to change certain aspects 

of her life in order to protect herself from E.A. She purchased a new phone number, had to 
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leave her work at café, decreased her activity on social media and terminated some of the 

contacts729.   

 The E.A. went to the Church on 7th of June 2012 and left not asking to meet with 

someone from the church. The pastor working there sent her an e-mail inviting her to come 

to the Church between 16:00 and 17:00 the same day. E.A. responded through the e-mail. The 

content of the e-mail were threats to kill or cause harm to the victim. What is more, E.A. on 

the 11th of June 2012 sent e-mails to A.B., which comprised threats of causing harm or death 

to A.B. On the 13th of June 2012 E.A. infringed guard A.M. 730. 

 On the other occasion on the 3rd of July 2012, E.A. punched A.J. several times into her 

face. A.J. was a social worker. She was alone on this day in the building of social services. 

E.A. called the social services and asked whether she can talk with B. who was absent on that 

day. Later, E.A. came to the office and attacked A.J. hitting in her mouth and nose, as an 

answer to A.J. words that she was busy that day and entreated her to go to the social office 

cabinet in the area where the offender resided731.  

 E.A. had also committed a crime of unlawful threats against employees of the police 

department on the 17th of July 2012 and threatened to kill or injure social service workers. 

The threats were also made with the help of e-mails, which the offender had sent on the 25th 

of July 2012732.  

 The factual background of the case was that the police received a call stating that 

somebody is shouting in the flat. The person screaming in the flat was E.A. The police officers 

strived to calm E.A. and urged her to go to the psychiatric facility voluntarily. However, the 

actor was not willing to go to the psychiatric facility. When the left the apartment, E.A. opened 

the door and howled that she will one day kill the police officers. The officers of the law gave 

her a chance to repudiate the words; in spite of that, E.A. answered that it was what she meant 

to say. The law enforcement officers pursued the delinquent to the fire stairs, whereupon E.A 

turned to one of the officers of the law and punched her into the face. Afterwards, she was put 

down on the floor, and in return, she responded with kicking officer into stomach and leg733. 
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 The officers were ordered to escort E.A. to the hospital, where the decision was made 

to put an individual under psychiatric care. On the way to the hospital, E.A. was aggressive 

and vocalized that she would rather kill the police officers, rather than let her being driven to 

the hospital. When going out of the car, one of the officers of the law put a hand on her 

shoulder. E.A. became violent and hit the latter in his face734.   

 The offender explained that her reactions were founded on the fact that she was afraid 

to be hospitalized because her condition did not improve from the last time being there735. 

 The case went to the Supreme Court of Sweden underlined that the forensic psychiatric 

assessment in its core was not obvious and comprised arguments both for and against the 

diagnosis that E.A. was in a state of severe mental disturbance736.  

 Because of being in a state of severe mental disorder at the moment of the deeds, for the 

time of court proceedings and ascribed to a risk of recidivism, Chapter 30 § 6 was applicable 

in the situation, and the rightful reaction to the wrongdoings committed by the E.A. was the 

psychiatric treatment737.  

 In the forensic psychiatric assessment, it was stated that the risk of committing a crime 

by E.A. afresh was at least medium. While testifying before the Supreme Court, the expert 

K.B. promoted that the condition of E.A. improved in such a manner that the risk of recidivism 

ought to be labelled as low. K.B. opinioned that the actions relevant from the point of view 

of criminal law were carried out by E.A. because of the fact that she was homeless and did 

not have employment. The question was here whether there was a sufficient ground for 

psychiatric care with an obligation of discharge to be approved. The Supreme Court 

considered whether a medium risk of recurrence constitutes the ground care with an obligation 

to approve a discharge. The adjudication panel came to the conclusion that the mental ailment 

of E.A. and circumstances of the case did not constitute the qualified form of psychiatric care. 

Consequently, the Supreme Court ruled that the crime was committed under the influence of 

a severe mental disturbance, nonetheless as an addition, the Supreme Court ruled that the need 

of psychiatric care was no longer in place and thereby E.A. could be treated in an outpatient 

form of psychiatric care738.  
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 The analysed case was a typical example of the application of Chapter 30 § 6 after the 

amendments. It depicted the variables, which ought to be weighted by the Court each time the 

risk of committing a crime under the influence of severe mental disturbance was in place. The 

modus operandi is to analyse which type of crime was committed, to obtain the forensic 

psychiatric opinion and then to shed light on a question whether the crime was committed in 

a state of severe mental disturbance and is a perpetrator still in this state of a severe mental 

disorder during the court proceedings. Following, is there a need for psychiatric care, if not 

whether there is a possibility to impose other sanction or imprisonment sanction on the 

offender or finally, whether there is no ground to punish an offender at all.  

 The case at hand was a rare exemplar of situation in which the delinquent was at the 

primary part of the proceeding in need of psychiatric care, where after lapse of certain period 

and in-patient psychiatric care, the mental fitness of a patient improved in such a manner that 

the need of further treatment was no longer needed. The Supreme Court found the offender 

free from punishment based on the improvement of the state of the offender, for the reason 

that the risk of recidivism was equally low.  

 

3.5. Protective measures of medical nature in Penal Code 1962. 

 

3.5.1. Introduction.  

 

 This part of the work will appertain to the topic of particular protective measures (swe. 

skyddsåtgärder) in Swedish criminal law, their selection and execution in the legal acts of 

administrative character scattered throughout the Swedish legal realm. The author uses the 

term “protective measures” ascribe to the fact that the word “ett skydd” in translation means 

no more no less than “a protection” and an adjective will be consequently “protective”. In 

Swedish Dictionary, the definition of the word is “device that prevents harmful effects of an 

undesired phenomenon”739. The nomenclature is of a great vantage, because it produces, by 

and large, the character of the institution. It is important to signal at this part of the thesis that 

the terminology used in Polish criminal law to designate the institution is “security” or 

“protective” measures (pl. środki zabezpieczające). An accurate juxtaposing of the 
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terminology will be conveyed in the last chapter of this work, endeavouring to proffer whether 

the terminological divergences are mirrored by the sole nature of the measures.  

 Protective measures are crucial elements of the Swedish system ascribable to the fact 

that those measures form a deviation from the rule of voluntary treatment of a person 

imprinted in laws regulating health care in Sweden740. 

 Protective measures in BrB underwent profusion of amendments, and the goal of 

providing an understandable picture of the institution clamours for the description of each 

level of its functioning in the criminal law act.  

 In the earliest version of the BrB the protective measures were regulated in 

Chapter 31 titled “On Placement Under Special Care” (swe. Om överlämnande till särskild 

vård) and identified as sanctions. The Chapter was comprised of four sanctions: 1) the care 

under the law on juvenile care, 2) the care under the law on sobriety care, 3) the closed 

psychiatric care and 4) the open psychiatric care741.  

Using the term “sanction” (swe. brottspåföljd) when talking about measures regulated 

in Chapter 31 was and still is called into question. There are voices in the literature that 

measures regulated in Chapter 31 do not in genere fit the system of sanctions and by that the 

term “sanction”. Hence, one can find opinions that the proper term used to describe 

abovementioned measures should be “an alternative to criminal sanctions” or “measures 

imposed on offender instead of criminal sanctions”. The reason presented in favour of the 

division, are firstly the specificity of the measures embodied in the fact that the maximum 

period of each of the measures is oftentimes exceeding the periods of imprisonment. On the 

other hand, when talking about the measure regulated in Chapter 31 § 3 in case of recidivism, 

there is a possibility of combining forensic psychiatric care with fines, probation or 

conditional sentence742. 

 

 

 

 

                                                           
740  E. Rynning, Samtycke till medicinsk vård och behandling, Uppsala, 1994, p. 356; B. Wennergren, Lagen om 

beredande av sluten psykiatriskt vård i vissa fall med kommentar, Stockholm, 1974, p. 7.  
741  B. Brinck, O. Nyquist, B. Ohlson, Straffrätt. Grundläggande lärobok i allmän straffrätt enligt Brottsbalken, 

Stockholm 1985, p. 410.  
742  N. Jareborg, Straffrättsideologiska fragment, Uppsala, 1992, p. 168. 
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3.5.2. Protective measures in original version of Penal Code 1962.  

 

 The first three measures were described explicitly in separate acts named unofficially 

as “social care laws” (swe. socialrättsliga vårdlagar743). These were, Social care of children 

and young offenders Act from 29th of April 1960, Sobriety care Act from 27th of July 1954 

Closed psychiatric care in particular cases Act from the 16th June 1966744. It should be 

mentioned, that starting from the 1st of January 1967 the old Mental Health Act from 1929 

was replaced by the Health Care Act from 1962. It was main law which also regulated the 

treatment of individuals with various mental disorders, with lex specialis materialised in 

already mentioned Closed psychiatric care in particular cases Act from the 16th June 1966 

pertinent in cases of compulsory mental treatment745.  

 The Author will omit the question of the care of juvenile offenders, what can be 

explicated by the fact that the measure surpasses the scope of the work. Nevertheless, the 

attention will be given to the sobriety care, open psychiatric care and closed psychiatric care.  

 

3.5.2.1. The sobriety care measure.  

 

3.5.2.1.1. The measure of sobriety care in Penal Code 1962.  

 

 The first measure, which will be decomposed into the prime factors, is the sobriety 

care.  

It was regulated in the § 2 of Chapter 31. The wording of the paragraph was the 

following: 

 The person who committed a criminal deed can be the object of a care under the 

Sobriety care Act through the supervision or compulsory admission in care facility after the 

hearing of sobriety committee or after moving such a motion to the board of such a facility, 

or after the submission of the board or admittance to the care. 

                                                           
743  Exact translation: ”social legal care laws”. 
744  N. Beckman, B. Hult, C. Holmberg, I. Strahl, Kommentar till Brottsbalken. Band III Påföljder m.m., 

Stockholm 1967, p. 168. 
745 L. Lindberg, J. F. Liber, Rätt och psykiatri, Lund, 1985, p. 82.  
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 Is the sanction for crime higher than six months of imprisonment, a person will be put 

under the care according to Sobriety care Act under special conditions746.  

 The sobriety care was a novelty in the BrB. Until then, the sobriety care could be 

enacted as a part of probation with concurrent visits to the sobriety care facility or alcohol 

abusers could be sent to the facility for alcohol abusers (swe. alkoholistanstalt), also it was in 

courts power to send an individual to the prison facility for a limited period747. The incentive 

for introducing this measure was a brisk increase of crimes committed under the influence of 

alcohol such as f.e. drink and driving (swe. rattonnykterhet), which in practice was the crime 

set the scene for sobriety care748. The emphasis should be placed on the fact that had an 

offender committed a crime and voluntary asked to undergo care for alcoholics, he or she 

could not be sentenced to compulsory sobriety care. The possibility of imposing on a sanction 

of compulsory care was almost not existing in practice since in most of the cases, only 

perpetrators who committed milder crimes were placed compulsory under the sobriety care749.  

 According to the regulation, the court had the recourse of sending a delinquent to the 

care under the Sobriety care Act from the 27th of July 1954750. Under the locution “sobriety 

committee” was understood the communal sobriety committee and county sobriety care 

committees751. Sobriety care could take two forms: probation or compulsory treatment in the 

care facility. The first option, probation, was decided by the court with a simultaneous 

constraint of restraining from alcohol and obligation of undergoing treatment in the form of 

regular visits to the sobriety care facilities. The supervisor could be provided for the patient 

during the period of probation. The latter was a person appointed among the staff of the 

sobriety care facility752.  

 The foremost prerequisite of the sobriety care was the fact of committing a crime, 

thereby the doing which met the requisites of objective and subjective parts of the crime. 

                                                           
746  Brottsbalken 1962:700. 
747  G. Rylander, Samhället och dem psykiskt avvikande, Stockholm, 1973, p. 49.  
748  I. Strahl, Den svenska kriminal politiken, Stockholm 1970, pp 153 -154.  
749  G. Rylander, Samhället och dem psykiskt avvikande, Stockholm, 1973, p. 50. 
750  I. Strahl, Den svenska kriminal politiken, Stockholm 1970, pp 153 -154. 
751  A. Nelson, Brott och pofåljd, Lund 1965, p. 85. 
752  I. Strahl, Kompendium i straffrättens allmänna del enligt brottsbalken, Uppsala 1967, p. 160; I. Strahl, Den 

svenska kriminal politiken, Stockholm 1970, p. 156. 
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According to § 2 part. 2 of sobriety care act, sobriety care could not take place when an 

individual had committed a serious crime753.  

 Next to first, was meeting the conditions of sobriety care in the form of aiding or 

compulsory placement in the care facility for alcohol abusers. Thereby, it did not suffice that 

the offender was abusing spirits, moreover that he or she would envisage the features needed 

to put him or her under the supervision or to the compulsory sobriety treatment. The role of 

the court was to probe whether the preconditions were extant. In order to do so, it was courts 

role not to rely only on the opinion of the sobriety committees, equally to rely on overall 

information provided by the investigation754.  

 Further, not without meaning was the severity of a crime committed by the delinquent. 

The sanction for the crime ought to be higher than six months of imprisonment755. As the 

reason for such a solution was declared the need of general prevention and the number of 

places in the facilities carrying out the sobriety care except for crime committed by the 

juvenile offender and an offender committing a crime in a state of insanity. Notwithstanding, 

one could find voices in the literature of the subject, that long-term sobriety care with its 

conditions can be compared to the imprisonment and the division in that matter was 

pointless756.  

In general, the measure was designed for adult offenders; however, there was also an 

option of sending juvenile offenders to sobriety care. The conditions were the same as in cases 

of adult perpetrators. The practice of sobriety care for juvenile offenders was very 

infrequent757. 

 Had an actor committed multiple crimes, each of them was taken into account and 

waged in order to deliver the answer to the question of whether the threshold of punishment 

was met. The allowance was made to the recidivism as an indication of sending to the 

compulsory sobriety care. The minimum margin was not in existence; therefore, an offender 

                                                           
753  B. Brinck, O. Nyquist, B. Ohlson, Straffrätt. Grundläggande lärobok i allmän straffrätt enligt Brottsbalken, 

Stockholm, 1965, p. 399.  
754  N. Beckman, B. Hult, C. Holmberg, I. Strahl, Kommentar till…, p. 201. 
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sentenced to the sanction of fines could also be sent to compulsory sobriety care. What is even 

more, an individual who was not punished at all could be sent to compulsory sobriety care758.  

 Following proviso, a person in order to be placed under sobriety care ought to undergo 

a hearing before the sobriety committee759. Additionally, the court should obtain an 

assessment of the accused based on the § 2 of the assessment of the individual in criminal 

cases Act from 29 of June 1962; consequently, the option of sending an individual to the 

sobriety care without the assessment was not possible760. The assessment of the individual 

ought to be processed by the diligent institutions such as sobriety committee or by the board 

of a particular facility761. As it was already written, courts were not bound by the opinions of 

the abovementioned facilities and had to base its ruling on the overall material of the case. 

 

3.5.2.1.2. Measures regulated in Sobriety care Act.  

 

 According to sobriety care Act the measures applied under the frame of the law were 

help measures based on § 14, placement under the supervision according to the § 15 and 

finally as specified by § 18 the compulsory care into the facility for alcohol abusers762.  

 The first type of the measure, was based on the willingness of the delinquent to 

participate in the treatment and was built of opinion stating the character of an abuse of 

alcohol, in order to answer the question which insight should be provided to the individual in 

order to deal with an alcohol dependency and in order to help to take valid steps to cope with 

the alcohol abuse. An instance of such aid was the obligatory contact of the patient with either 

committee or with an appointed person. Such help could last for at most one year. Yet another 

example, could be succour in finding employment763.  

 The supervision was the second type of a sobriety care measure in the process of which 

the patient was compelled to abstain from alcohol and supervised in order to comply with the 
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constraint. This kind of sobriety care was carried out up to one year764. It was not understood 

as an aiding measure in light of the Sobriety care Act765. 

 The compulsory placement into the sobriety care facility was the last variety of 

sobriety care. It could continue up to one year and in exceptional cases for up to two years. 

As it was promoted in the literature, the real-time of the care was considerably shorter and 

differed at each sobriety care facility766.  

 

3.5.2.1.3. Discharge from sobriety care.  

 

 The decision on the ceasing of care was conditional and was carried out by the county 

institutions, sobriety care committee or board of the sobriety facility. An individual who was 

discharged from the compulsory sobriety care was put under the supervision. A delinquent 

under the supervision was given guidance concerning his employment, domicile et cetera. 

The question of releasing from the sobriety care was determined before the lapse of the 

maximum period of the care. It originated in the fact that a person sent to care was in a fit 

state indicating sobriety. The acquitting from the facility was, in most situations, conditional; 

consequently, an individual could be subjected to particular duties, as mentioned already 

mentioned767.  

 

3.5.2.1.4. The procedural aspects of sobriety care. 

 

3.5.2.1.4.1. Prosecution.  

 

 A separate question was a need of issuing an indictment by the prosecution. The 

prosecutor could resign of issuing an indictment based on § 57768. There were two possible 

instances when the prosecution could be waived. The first set of affairs was when an offender 
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committed a crime punished for the period of six or fewer months of imprisonment, and the 

crime was committed before an actor was placed under the compulsory sobriety care. The 

prosecutor could waive a prosecution, ascribable to the fact that a crime had been committed 

in a state of self-intoxication and there was a likelihood that a perpetrator would be sent to the 

compulsory sobriety care, albeit the prosecution in this set of circumstances was futile769.  

On the other hand, a similar viewpoint was adopted when an individual was freshly 

discharged. The fact that an individual already underwent certain isolation for the period of a 

year, six or fewer months of compulsory sobriety care. The slant was that the sanction 

imposed on a delinquent would not be needed770.  

 

3.5.2.1.4.2. A process of sentencing to sobriety care by the court.  

 

 The court each time when facing the situation of sending an offender to sobriety care 

either in the form of aid, supervision or compulsory placement under the sobriety care should 

scrutinise whether at least one of the preconditions would occur. In practice, the measure of 

aiding was not imposed as a sanction. Supervision discerned as a type of sobriety care was 

considered by courts comparable to the protective supervision named in BrB. The compulsory 

placement under sobriety care was compared to imprisonment771.  

 The courts were not compelled by the opinion provided by the sobriety facility. The 

decision on the sobriety careought to be based on the overall factual background of the case, 

the realm of general prevention. Still, the opinion was one of the cornerstones of the decision. 

The attention of the court had to be directed in addition to the resources of the sobriety 

facility772. Courts were required to make allowance for the questions of general prevention 

while talking about the placement under the sobriety care. Thus, Chapter 1 § 7 was enacted 

in such a situation, which incorporated the set of rules taking into account while sentencing 

an individual. The application of the above-mentioned paragraph was determined by the fact 

that sobriety care was a sanction and all the web of regulations concerning sanctions was 
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applicable773. It regulated that court while sentencing had to make allowance to general and 

individual prevention. In practice Chapter 1 § 7 was a guide to the court, which type of 

sanction to settle on and how severe the sanction should be when talking about f.e. 

internment774. The essential aim of Chapter 1 § 7 was to make it possible for the court to 

adjust a sanction in a way that would secure the adjustment of the offender to the society and 

by that to select, i.e. one of the measures regulated in Chapter 31775.  

On the execution part, when the capacity of the sobriety care facilities was limited, the 

court sentence offender to probation with the synchronous onus to participate in sobriety 

treatment in cooperation with sobriety care institutions776.  

 The sobriety care could be booted towards individuals who committed a crime in a 

state of insanity or pathological intoxication. In those cases, sobriety care could transpire after 

the treatment under psychiatric care777. 

 The court did not touch upon the question of a particular category of sobriety treatment. 

The latter simply stated that offender was found guilty of committing a separate crime and 

the state of offender filled the requirements of sobriety care, leaving the details to the 

communal or county sobriety care committees, which brought to bear the sobriety care act778.  

 When an offender was put under the sobriety care, ambience of the care was much as 

the conditions of a custodial punishment; still, the care of the offender was prepared after the 

acceptation to the sobriety care facilities in order to tune them to each particular patient. In 

practice, the time of the stay in the facility was one year and a usual procedure was that after 

discharge from the facility a delinquent was under probation and duties connected with 

preceding care with an option of placement in sobriety care facility anew779. 

 Besides, the sobriety care could take the formation of an outpatient treatment 

envisaged in probation with a measure, which secures a restraining from alcohol780.  
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3.5.2.2. Closed psychiatric care. 

 

3.5.2.2.1. Closed psychiatric care unde Penal Code 1962.  

 

The second measure imprinted into Chapter 31 in § 3 of BrB was psychiatric care. It 

was concomitantly regulated in the administrative acts and could take two different forms. 

First of them wad regulated in the general laws on health care. The distinct feature of this 

psychiatric care was that in order to occur, there ought to be the consent of a patient. On the 

other hand, there was a possibility of psychiatric treatment without the patient’s agreement 

based on LSPV781.  

The wording of Chapter 31 § 3 of BrB, which regulates the measure was as below: 

 A person committing a criminal doing, can, according to what is written in the medical 

examination, be sent to the closed psychiatric care based on the closed psychiatric care act, 

stating that there is a need of such a care, after the court order that an individual will be 

placed under the closed psychiatric care. If the deed was not committed under the influence 

of the insanity, mental deficiency or other mental abnormality of such a profound nature that 

it must be equated to sanity, such a placement would take place when there are particular 

reasons for this782.   

 The measure of closed psychiatric care was a newness for the criminal law of Sweden. 

The criminal law situation of the perpetrators committing crimes in a state of insanity 

deteriorated compared to the antecedent solutions. In Penal Law 1864, an actor who 

committed wrongdoing in a state of insanity was found free from punishment. BrB adopted a 

different standpoint. The offender carrying out the deed under the influence of insanity, 

mental disorder or other mental abnormality of such a profound nature that equates to the 

insanity is sentenced to the punishment. Thereby, an individual had to be sentenced to closed 

psychiatric care based on the closed psychiatric care Act from 16th of June 1966 together with 

particular regulations of the Health Care Act from 1962. 
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 Commensurate with BrB, the court had a recourse of sending an individual to the 

closed psychiatric care, to a special hospital for mentally disabled offenders and finally to the 

open psychiatric care783. 

 An offender could be placed under closed psychiatric care when one of the states 

enumerated in Chapter 33 § 2 transpired during the court proceedings, hence after he or she 

had committed a crime. The rules of action in the state of affairs should be the same as when 

an individual committed a crime in one of the conditions from Chapter 33 § 2. One of the 

explications of such an alternative was that the criminal proceedings could cause immense 

stress on the accused and by that lead to the mentioned states. In reality, in this category of 

cases, the proceeding was suspended and resumed when the closed psychiatric care was no 

longer in need784.  

From the emergence of the Act, it was disparaged for numerous reasons. As one of the 

arguments was a hardship with over formalised procedures of admittance to the care facility. 

There were also voices that the sole form of care was not well adjusted to the needs of a 

patient, what was an ascribed to the fact that LSPV was not orientated on the progress in the 

field of psychiatry. Other critics concerned a question of bodily ill delinquents who 

simultaneously had problems with mental health. They were admitted to mental hospitals, 

which were not prepared for the treatment of physical illnesses785. 

 

3.5.2.2.1.1. Preconditions of closed psychiatric care in BrB. 

 

BrB encompassed the conditions of the placement of the wrongdoer into the closed 

psychiatric facility. The first prerequisite was the fact of committing a criminal act; 

consequently, the prerequisites of objective and subjective parts of the crime ought to be 

present in the act committed by the offender, and the grounds excluding criminal character of 

the crime should not occur. As a result, the crime committed by the offender with insanity 

was perceived as valid from the perspective of Chapter 33 § 3. The difference was that an 

individual under the influence of insanity, mental disability or in a state of abnormality of 

                                                           
783  I. Strahl, Den svenska kriminal politiken, Stockholm 1970, p. 177. 
784  I. Strahl, Kompendium i straffrättens allmänna del enligt brottsbalken, Uppsala 1967, p. 170. 
785  J. Freese, L. Lidberg, J. Thorén, Rättspsykiatri, Lund, 1973, p. 101. 



203 

 

such a profound character that could be equated to the insanity could not be sentenced to the 

custodial punishment786.  

The next precondition regulated in BrB was the need for assessment issued by an 

expert promoting that a perpetrator was in the necessity for closed psychiatric care. The 

assessment was prepared based on the § 3 of the Law from 16th of June 1966 on psychiatric 

assessment in criminal cases. The condition was obligatory in order to open the possibility to 

place an individual under closed psychiatric care787. From the viewpoint of a mentioned 

LSPV, the assessment took place when there was a reasonable ground for it. The fact 

indicating the need of assessment was decoded from various circumstances788. Additionally, 

the other facet of the assessment was whether the crime was committed with intent or 

negligence; hence, whether the deed carried out by the individual was a crime789.  

According to the § 4 of LRPU, the assessment could last up to six weeks counting from 

the day when a decision on the need of a forensic psychiatric assessment was received by the 

facility where an expert preparing assessment was employed. Besides, the law permitted 

elongation of a period of preparation of forensic psychiatric assessment based on a decision 

of a Medical Board when the state of an individual constituted a ground to such a 

prolongation790.  

Respecting the form of forensic psychiatric assessment, Lars Lindberg described it as 

“essayistic” put down to the fact that for a long time there was no particular form it solely 

rested on the psychiatrists who devised it791.  

Notwithstanding, one could name the peculiarity in which the assessment was not a 

necessary element of sentencing an offender to the closed psychiatric care. It was, e.g. the 

situation in which an individual was sent to closed psychiatric care based only on the court’s 

decision without the need for assessment. The supplementary illustration was a set of 

circumstances in which an individual was already placed under the closed psychiatric care 

and was in a treatment facility. Auxiliary representative case was where an offender was 

admitted to the hospital based on § 9 of the LSPV. Lastly, the situation in which a delinquent 
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was already taken into the facility and then discharged conditionally according to § 19 of the 

Law792.  

 

3.5.2.2.1.2. Sentencing to closed psychiatric care in BrB. 

In BrB, the closed psychiatric care was a sanction; as a result, the directives concerning 

imposing on particular sanctions also were applicable in the cases of closed psychiatric care.  

The court ought to give consideration to the question of correction of the criminal and return 

to the society793. The standpoint was characterised as not practical ascribed to the fact that the 

setting in which offender who had committed a crime in a state enumerated in Chapter 33 § 

2 presupposed that a delinquent could not be punished for custodial punishments794. 

 

3.5.2.2.2. The closed psychiatric care Act. 

 

3.5.2.2.2.1. Introduction.  

 

LSPV in § 1 regulated that a person in a state of mental illness would be placed under 

the closed psychiatric care even on a non-voluntary basis, pivot on the degree and type of the 

mental illness. A definition of mental illness was not regulated in the LSPV, as an outcome, 

it was up to psychiatrists to decide on case to case basis whether the state of a delinquent 

determined the need of care795.   

It is worth mentioning that LSPV did not regulate the care of mentally ill persons on 

the whole. Had a mentally ill person been seeking help voluntary he or she was placed in such 

a facility on the same basis as people with bodily ailments, which was rooted in the fact of 

concomitant regulation of the treatment by two laws. LSPV regulated the treatment on the 

compulsory basis796. LSPV provided solutions according to which an individual was sent to 

psychiatric care ascribed to his mental illness and its type. Placement under care in accordance 

with LSPV could have two forms. One of them was based on application regulated in § 4-11 

of LSPV. The actors who could apply for the voluntary care could be patient himself, his or 
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her relatives or close people according to § 4 of LSPV. The second form was embodied in the 

decision of the court regulated in § 12 of LSPV. In unison, one can name the third form 

occurring in the case of conditional discharge from the inpatient treatment. When an 

individual did not comply with rules of conditional discharge or committed crime anew, he 

or she was placed to closed psychiatric care797.  

 

3.5.2.2.2.2. The preconditions of closed psychiatric care. 

 

In order to corroborate the need for closed psychiatric care, particular preconditions 

had to be met798.    

 According to § 6 of LSPV, the procedure of voluntary admission was enacted in a 

situation when an individual had consulted with a specialist, and the latter concluded that the 

state of the patient demonstrated the need of closed psychiatric treatment. If a doctor could 

not persuade an individual to undergo treatment on the volitional basis or it was impossible 

due to the mental state of a delinquent, or the state of an individual was dangerous to himself 

or others, a doctor could issue an assessment based on § 5 and encourage relatives of a person 

to seek for voluntary treatment. The other option which a specialist had, was to issue an 

assessment based on § 7 and ask for police assistance to escort the individual to the care 

facility. An assessment of a doctor did not automatically lead up to placement to the closed 

psychiatric care because a person´s state could improve rapidly, or care could have an out-

patient form. The assessment of the doctor was in effect for up to one month799. The petition 

for placement under the care could also be filed by social services or even police800. Social 

services or even police could also file the petition for placement under the care. It was an 

obligation of a doctor of a general hospital based on § 4 part 2 to plea for the patient to be 

placed under closed psychiatric when the patient had symptoms of mental illness801.  
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 § 5 of the LSPV put forward that application concerning placement to the LSPV care 

should be prepared in writing form with the enclosed medical assessment. As it was up to 

now written a § 7 was valid one month from a date when it was prepared802.  

 The foremost condition which activated the possibility of sending a delinquent to the 

closed psychiatric facility was the fact of committing a crime in a state of insanity, mental 

deficiency or in a state of mental abnormality of such profound nature that can be equated to 

the insanity. However, the existence of any of the mentioned states did not constitute the need 

for closed psychiatric care; consequently, the state of a person ought to prove the demand for 

the treatment. In other words, the prerequisite of the closed psychiatric care was a fact of 

committing a criminal doing in a particular state discussed in the previous part of this work. 

The additional aspect, which should be taken into account while sentencing offender to closed 

psychiatric care was the question of the actual capacity of the facilities responsible for the 

closed psychiatric treatment803. This frame of reference has its origins in the shortages of 

places in mental health facilities, which resulted in prolonged waiting periods for the space in 

the treatment facilities. 

 Commensurate with LSPV, a person would be compulsorily placed under the closed 

psychiatric care when he or she was afflicted by the mental illness, due to the degree and type 

of the mental ailment and surrounding circumstances. The mental illness apart from the 

conditions listed in BrB incorporated also the state of mental abnormality and mental 

disability.  

 The LSPV in certain categories of cases replaced the Act from 1929. The new Act did 

not use terms such as “insanity” or “feebleminded” and did not include the term “mental 

hospital”. For this reason, the closed psychiatric care had its outcome in psychiatric wards of 

the state hospitals supervised by the state, commune or county. The admission to psychiatric 

wards was on a voluntary basis or as an outturn of the court’s ruling804.  

 The admittance to the hospital was regulated in § 6 of LSPV on the assessment of the 

doctor or expert in psychiatry. As a rule, a doctor should be a specialist in the area of mental 
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or nervous illnesses or was authorised by the National Board of Health and Welfare to carry 

out assessment805.  

According to § 7 an individual could be detained by the police when his or her mental 

state presented a danger to the safety of other people or a person’s own life, and lack of 

detention could have its results in materialising of this danger. The police should escort an 

individual to the doctor in order to obtain an assessment and together with an examination 

apply for the placement under the closed psychiatric care. § 7 was unique because it put a 

duty on the police to perform their duties orderly. It was elucidated in the working papers for 

LSPV that an individual named in § 7 could not be held under police arrest in any 

circumstances; he or she should be placed into the hospital. Had the application of a police 

force been approved by the hospital, an individual was admitted to the facility forthwith806.  

The decision on the admittance to the hospital was made based on § 8 of LSPV, which 

regulated that if there was a petition to place an individual under the closed psychiatric care 

together with a medical certificate and care could take place in accordance with LSPV an 

individual ought to be placed into the hospital. The admittance was preceded by the second 

examination of an individual. First of them was assessed by the doctor and then could be 

appealed by the individual. In such a case, the assessment should be issued expeditiously but 

not later than ten days. In the event when a person presented peril to the safety of other people 

or his or her own life; the period of assessment could last up to fifteen days. The decision on 

placement under the closed psychiatric care was made by the senior doctor807.  

 According to § 8 if a senior doctor reasoned that a person should be placed under closed 

psychiatric care in accordance with LSPV, he or she would be placed into the hospital. If there 

were no ground for LSPV care, a person was released without further ado. Regulation of § 8 

could be called the second stage of admittance to the care808. The Act did not provide any 

regulations dealing with the form or conditions of acceptance of the delinquent into the 

hospital, neither was the form of the petition filed by the individual imprinted into the Act809. 
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The surmise was that the rules of acceptance to the mental division of a hospital were the 

same as in the cases of general admission of the patients to the hospitals based on the 

admittance into the hospitals Act from the 6th of June 1962810.  

  The second situation of placement under the closed psychiatric care was regulated in 

§ 12 as it was already raised. It stipulated that an offender who was sentenced to closed 

psychiatric care based on Chapter 31 § 3, would be placed under the care based on the court’s 

ruling811. As one can fathom out the differences between placement on a voluntary basis and 

as an outcome of the court’s decision were vague. At both instances, there was a place for 

forensic psychiatric assessment carried out by the psychiatrist, which can be compared to a 

medical certificate or assessment from § 5 of LSPV, with a divergence in lack of application 

of § 8 and § 9812. 

 Had a patient been admitted to the hospital on voluntary basis or placed by the court 

in situations subsumed in the BrB, he or she according to § 13 of the LSPV could be prevented 

from leaving the hospital and forced to undergo mandatory form of the treatment due to the 

mental ailment of the patient and in order to protect the surrounding or patient himself from 

adverse outcomes of their mental illness813.  

 By § 14 the patient could get permission to go out without supervision outside the 

hospital during some part of the day or for chosen days of the week. The senior psychiatrist 

granted such a permit if it would not result in danger to others safety or the life of the 

patient814.  

The aspect of the discharge from the facility varied between the patients sent to the 

facility by the court and voluntary admission. The idea was that the treatment in the 

psychiatric division of the hospital was seen through the perspective of voluntarism and lasted 

as long as the will of the delinquent was in pair with the therapy. Whereas the first category 

of the patients was held in the facility forcibly based on the court ruling815.  
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 According to § 1 of the LSPV care facility was formed in such a way, which made 

allowance to the mental illness or abnormality type and degree. Albeit, the mental illness or 

abnormality formed so-called general indication, whereas special circumstances shaped the 

specific indications816.   

 As for the locution “mental illness”, it comprised of all types of ailments with mental 

symptoms, notwithstanding their origin. That group incorporated psychotic illnesses which 

covered the state of psychosis, neurosis and insanity, senility psychosis etc.817. In contrast to 

the standpoint of BrB, LSPV encompassed no differentiation between mental illness and 

mental abnormality, with a separate place to the mental disability, which made it possible to 

make allowance for the mental defects or abnormalities. Such a spacious understanding of 

mental illness and abnormality forced the viewpoint according to which the need of inpatients 

psychiatric care was consequent on the type and degree of the mental illness, which ought to 

be of a severe character. Curious question of psychopathy was solved by labelling it as a 

mental abnormality. The same situation was with defects resulted by brain illnesses or 

damages818.  

Mental disability, in accordance with § 1 of LSPV was an exception form the notion 

of mental abnormality. The sole mental disability could not be the setting indication of the 

need for closed psychiatric care. Consequently, the state of mental disability led to the need 

for special care for the mentally disabled individuals. The care of this group of people was 

regulated in the supervision and care of mentally disabled individuals Act from the 4th of June 

1954. That state of affairs excluded a group of mentally disabled individuals from the sight 

of LSPV. The same outlook made it imperative to see the care of mentally disabled offenders 

only in the realm the care of mentally disabled individuals Act819. According to Chapter 33 § 

2 the state of mental disability covered mentally disabled delinquents; thus, the crime 

committed by such individuals excluded the possibility of sentencing the latter to the custodial 

sanctions. The state of the mentally disabled offender would be equated with mental illness. 

The court, according to the interpretation adopted in BrB could send an individual to the 

closed psychiatric care. Hence, the adjudicating panel could not send a culprit to the care for 
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the mentally disabled individuals. If this kind of care would be found applicable, and an 

investigation would show that the offender was not mentally disabled during the course of the 

crime, the only possible course of action for the judge was to impose on offender a sanction 

of juvenile care, probation or conditional sentence and only after, at the stage of execution of 

the sanction, the responsible organs would have a possibility to send such an individual to the 

care of mentally disabled individuals820.  

 The alcohol abusers would not be subjected to the closed psychiatric care; still, in 

exceptional situation, an offender could be sent to the inpatient psychiatric facility had their 

state met the requisites of mental illnesses or other abnormalities821. 

The similar position was adopted toward the drug abusers and drug addicts. The drug 

addiction and abuse of drugs could be treated as a mental illness or mental abnormality. 

Severe drug abuse could result in need of closed psychiatric care based on the type and degree 

of the mental state of the offender combined with the circumstances laid down in § 1822.    

The individual indications mentioned in § 1 were an additional signal of the 

permissibility of placement of person to the closed psychiatric facility. The first special 

indication was the fact that the patient as a result of the ailment lacked enough insight on his 

or her illness and lacked sufficient capacity to understand that he or she was in need of 

treatment. In such a situation, closed psychiatric care could lead to improvement of the health 

of the patient or the mental condition would deteriorate significantly if the care would not 

take place823.  

In the course of works on LSPV, it was promoted that the interpretation of the law 

should be strict. Hence, both general and special indications were meant to be the instruments 

allowing the placement of the delinquent under the closed psychiatric care. The rationale for 

a restrictive understanding of the medical indication was perceived as useful, especially in 

situations when the patient’s admittance to the treatment facility was not based on his or her 

petition824.  
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An ensuing requisite was the closed psychiatric care in the § 1 was that patient 

envisaged danger to the safety, health or life to other people or to himself. The additional aim 

was beside improvement of the health of the patient, to protect his living environment from 

him. The nature of the danger, according to the proposal of the committee working on the 

project, ought to be serious. A danger to other people was determined based on the type of 

danger, which a delinquent displayed and what was the probability of causing harm to other 

people’s health or life. The degree of danger was imminent when it could be directed against 

someone’s life or health. The probability of causing harm was calculated based on the 

symptoms of mental illness. Nonetheless, contrary to this position, it was stated that the 

distinctness of severe danger comparing to danger was imprecise and hard to plant825.  

The upcoming indication of the closed psychiatric care was the fact that the patient 

was not capable of taking care himself similarly to the prerequisites imprinted in sobriety care 

Act. It was fostered that this indication was very crucial due to the fact that it harmonised with 

other prerequisites of closed psychiatric care. The Head of the Department dealing with the 

closed psychiatric care was of the opinion that a delinquent who ascribed to the degree and 

character of his mental condition could not take care of himself and stood in need of closed 

psychiatric care, ought to be admitted to the closed psychiatric facility without any additional 

indications. The fact that he or she was not able to take care of him or herself could transpire 

in an inability to get food, to dress up, ineptitude to keep personal hygiene et cetera826.  

The penultimate indication of the need of closed psychiatric care imprinted into the § 

1 of LSPV was that if an offender committed a crime being in a state of insanity, mental 

disability or mental abnormality of such a profound character that can be equated to insanity, 

which would not lead to sanction of a different care, fines or probation, the latter could be 

sent to the closed psychiatric care despite the fact that all the indications of the closed 

psychiatric care were not met827.  
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3.5.2.2.2.2.1. The indication of danger.  

 

The inpatient psychiatric care was based on the so-called danger indicator, thereby 

danger to personal safety, the physical or mental health of other people, danger to the property. 

To give an example, juxtaposing to the internment, where offender ought to be the danger to 

particular values and offender had to expose to a view the possibility of committing a severe 

crime828. The danger for the property was understood not only when talking about the crime 

of stealing, but also such crime as spying. The standpoint was that the danger was linked with 

doings which fulfil the requisites of crime. While the process of sentencing when the crime 

was committed under the influence of insanity, mental disability and mental abnormality 

equated to the insanity, the court’s decision on placement of an offender under the closed 

psychiatric care could take place when the mental state of the offender was of a particular 

type and degree together with the danger of the offender. In consequence, a perpetrator despite 

the fact of being in a state enumerated in Chapter 33 § 2 was not placed under care 

automatically. The care was out of reach when a mental state of an offender had improved. In 

this situation, an offender could not be sentenced to the cares from Chapter 33 § 2, a result 

would be that he or she would be found free from punishment829. 

Final pre-indication listed in LSPV was the after-effect of the mental illness of the 

offender envisaged in severe worsening of living conditions of cohabitants or other people in 

close relations to a patient to be. In other words, a mental state of a delinquent had a serious 

footprint on people in his living environment. In practice, this indication could be shown by 

screaming, moving furniture around the flat, shouting at neighbours, constant knocking on 

the doors, calling the telephone without a particular purpose. The feature of seriousness was 

perceived as a situation which could not be named as reasonable830.  

The decision on discharge had to be issued by the senior doctor if the patient did not 

turn to the board of discharge. The state of affairs was different when the reason of placement 

to the closed psychiatric care stemmed from BrB or when an individual had committed a 

crime in a state presented in Chapter 33 § 2; still, the indictment was not filed831. § 16 of 
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LSPV regulated discharge from closed psychiatric treatment based on § 9 and § 12. The 

decision was made when preconditions of treatment no longer existed in the case. At first 

sight, conditions of release were almost the same when talking about § 9 and § 12. 

Nevertheless, § 17 regulated that offenders who were placed under closed psychiatric care by 

the court could be discharged only by the board of discharge.832  

The board on discharge involved three members. According to § 28 it embraced a 

lawyer, psychiatrist and the person with general knowledge of the labour sphere. Had the 

board of discharge rejected the petition of the patient, whether the freeing ought to be 

temporary or definite, the decision could be appealed following § 22 of the country’s 

psychiatric board Act. It was constituted of a representative of the court, two psychiatrists and 

two members with general knowledge833.  

A discharge board was processing based on the application of a senior doctor or an 

application filed by the relatives or cohabitants of a patient based on § 18. The board of 

discharge can accept application only after the patient was treated in the facility for at least 

three months834.  

The discharge could also be conditional based on § 19 of LSPV. It was possible when 

a patient was no longer dangerous to other people’s safety or his or her own life. The 

conditional discharge could last up to six months, during which particular obligations were 

put on the patient combined with supervision. In the literature of the subject, it was promoted 

that conditional discharge was initially designed for the patients who committed a crime, 

especially psychopaths, and as a result, the court placed into the closed psychiatric facility. In 

practice, the conditional discharge was enacted in long-term treatments835.  

According to § 19 there should be particular reasons for choosing conditional discharge 

instead of discharge or inpatient treatment. The patient could be obliged to avoid certain 

places or people, to take a particular job, to abstain from alcohol etc.836.  
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Conditionally discharged patient could be re-taken into closed psychiatric care 

according to § 20 of LSPV. The senior doctor made the decision on placement of the  

conditionally discharged patient into inpatient treatment. The reasons for such a decision 

could be of strictly therapeutical or medical reasons. Practically, it could be the situation when 

a patient was not carrying out his obligation, and his state worsened. The transfer from a 

conditional discharge to inpatient treatment was not perceived as a disciplinary measure; it 

ought to come together with medical reasons837.  

The decisions of the senior doctor and discharge board could be appealed based on the 

§§ 21-22838. 

 

3.5.2.2.2.2.2. The forensic psychiatric assessment and § 7 medical certificate. 

 

LSPV regulated the question of psychiatric assessment; still, it did not include a 

sentence that the offender should be taken into the facility only when the psychiatric 

examination took place. The term for issuing the assessment was not imprinted into law. § 4 

put forward that it should be issued and provided to the court, as soon as possible839. Before 

ordering to prepare a psychiatric assessment, a court can obtain a medical certificate from a 

doctor based on the § 7 of LRPU. It was not an introduction to more accurate psychiatric 

assessment. Its purpose was to answer the question of whether there was a call for forensic 

psychiatric assessment. The small psychiatric examination, as it was called, ought to provide 

the data proving the need of forensic psychiatric assessment or that the medical certificate 

met the needs of the case840.  

§ 2 of LRPU it was regulated that an offender was in need of assessment when he or 

she had committed a crime. So, the first essential of the psychiatric examination was a fact of 

carrying out a crime. The reason for such a requirement was written into the law in order not 

to examine an individual who was not guilty of committing a deed. The precondition was to 
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meet the requisites of the objective part 841. The crime was differently understood in the law 

on assessment than in Chapter 31 § 3842.  

One can observe that in the working papers for LSPV that the psychiatric assessment 

was a certain threshold not only to closed psychiatric care but also to open psychiatric care, 

internment and probation843.  

In § 2 of LSPV regulated that in the case of committing a crime with a sanction more 

severe than fines, a psychiatric assessment would take place if the factual background of the 

case signifies the need of such. In each case, a psychiatric assessment ought to consider the 

suspicion of particular mental problems and be mindful of the processing capabilities of the 

psychiatric assessment institutions844. When the sanction of fines was ascribed to a particular 

crime, it was voiced that psychiatric assessment would be disproportional to the crime; 

nevertheless, the court was in right of asking for the assessment if the circumstances of 

committing a crime connoted such an action845.  

The law did not provide the possibility of lodging a grievance on the results of a 

psychiatric assessment. In any event, the psychiatric assessment could be appealed to the court 

of a higher instance when an actor was of the opinion that it was in need in particular cases 

based on § 11 LRPU846.  

The psychiatric examination ought to be prepared by the doctor employed in a mental 

hospital or by the expert appointed by the medical board. When the law constitutes the 

demand for psychiatric assessment, the order to prepare the psychiatric assessment would be 

sent to a mental hospital or division with all documents of the case. If a delinquent was already 

held in the facility, the board of the facility had to be informed about the decision of obtaining 

a psychiatric assessment847.  

The psychiatric assessment of the offender ought to encompass, according to § 5 the 

information whether the state of the perpetrator connoted the need for closed psychiatric care 

and dealt with the question of the offender’s mental health for the moment of the crime. If the 

condition of the actor gave ground for other care than closed psychiatric care, an expert was 
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obliged to communicate it in the assessment. The doctor preparing the assessment was obliged 

to present substantiation for his opinion848.  

The assessment takes account of not only the fact of the necessity of treatment in closed 

psychiatric care due to the type and stage of the mental disorder but also based on the 

additional conditions. The first of them was the presence of an apparent lack of awareness of 

mental illness, and the state of an individual could improve if care would take place. The 

second one was that as an outcome of a mental illness, a person was dangerous to their health, 

mental or physical of other people or even to the life of the offender. The third one was that 

ascribed to the mental ailment an individual could not take care of him or herself. The fourth 

condition was that as an outturn of mental illness, the conditions of life of close people in the 

environment of the individual were significantly reduced. The closing condition was that a 

mental state of an offender led up to the danger to the property or other goods preserved by 

the law849.  

Altogether those indications sculped a formula according to which an offender ought 

to have state of mental illness of a particular type and intensity, but also other indications, 

which envisages an apparent need of closed psychiatric care850. When the indications were 

met, and the court imposed on the offender closed psychiatric care, the National Board of 

Health and Welfare, to be more precise bureau responsible for psychiatric care, was 

accountable, according to § 12, for the process of placement of an individual into the hospital. 

The usual choice was the hospital near the place of domicile of a patient attuned to the needs 

of closed psychiatric care851.  

The fact that the offender was hitherto assessed or taken into the facility was not a 

ground for excluding the rule that the reason for closed psychiatric should rely on the 

psychiatric assessment. The rationale for such a solution was that in each case, the individual 

was assessed in straitened perspective than needed in afresh case852.  

The form in which a psychiatric assessment would be presented was to decide by the 

medical board. It was put forward in the working papers for the law that the language of the 
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assessments ought to point not only the mental state of the offender but also to convey the 

possible need of care853.  

Courts had a possibility to obtain an opinion from the medical board appraising the 

first psychiatric opinion. The Board would voice its standpoint toward the psychiatric 

assessment based on § 6 of LSPV. Had a court concluded after the main hearing that a 

psychiatric assessment ought to take place an additional hearing took place. The new hearing, 

according to Chapter 46 § 13 of RB subsumed regulation according to which the evidence 

presented in the first hearing, could be presented anew if there was a reason for that854.  

In § 2 of the LRPU, it was regulated that a delinquent would not be sent to the particular 

care without apt psychiatric assessment. The assessment was acquired based on § 7 of the 

LRPU. Had an actor been already taken into psychiatric care or conditionally discharged, as 

a rule, the psychiatric assessment would not take place855. 

The following precondition of the inpatient psychiatric care was that according to the 

psychiatric assessment, an individual met the requisites of closed psychiatric care imprinted 

in LSPV. To say in other words, a criminal was in need of psychiatric treatment ascribed to 

mental health. The LSPV adopted an outlook that such care was dedicated to the offenders in 

a state of mental illness or abnormality of a particular type and degree and additional 

circumstances, which were already mentioned856. Still, an individual would not be sent to the 

closed psychiatric care based on the point that requisites of the crime were not met, i.e. there 

was no intent or negligence due to the state of the perpetrator. The second instance was the 

set of affairs in which a court would reason that for example, probation would be a sanction 

that was more appropriate for the wrongdoer. A court if found the need for care of delinquent, 

still the court while analysing whether the preconditions of such care were not fulfilled 

concluded that the need of care could be materialised through other sanction857.  

The court was not bound by the forensic psychiatric assessment, because it had only 

auxiliary character. For instance, in cases on the verge of the state of insanity and normal state 
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of the offender, it was in practice courts role to decide whether the closed psychiatric care 

will take place858.  

The other side of the forensic psychiatric assessment was that it was perceived as 

actions which disrupted the personal space of an individual and the need of it ought to be 

carefully weighed. This could also be an additional explanation for the fact that a forensic 

psychiatric assessment was not carried out when a delinquent committed a petty offence859.  

The court while deciding whether another care could be applicable, ought to make 

allowance for the juvenile care and sobriety care put down to § 1 and § 2 of the LSPV860.  

The flexibility of courts decision-making was scaled down by the fact that an actor 

was already placed under the closed psychiatric care or was conditionally discharged from 

inpatient care. The court was obliged or there was a need for additional assessment of the 

appropriateness of the closed psychiatric care and the way it was processed. The viewpoint 

was that the LSPV provided sufficient web of guarantees for the patients of such facilities. It 

was also mentioned that had a delinquent already been placed under the closed psychiatric 

care the court for practical reasons should not impose on the actor another sanction in order 

to avoid conflict between the new sanction and closed psychiatric care. It was court’s role to 

give special attention to the psychiatric assessment because for instance, and an opinion could 

have additional directions such as the potentialities of committing crime afresh by the 

offender, or the latter was dangerous to other people or property or even a patient had hard 

living conditions or was homeless861. What is more, it was also a chance that the need of 

closed psychiatric care could be replaced by the probation or open psychiatric care and those 

sanctions would suffice the needs for a particular offender. In reality, these were the cases 

when a state of mental health of a perpetrator improved throughout the court proceedings, and 

there was no need for inpatient treatment. Consequently, a court could sentence an offender 

to the probation with an obligation to undergo psychiatric treatment862.  

It was put forward in the literature of the topic that one could not interlink the crime 

committed with the indications of care; consequently, an individual could be placed under the 
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closed psychiatric care even so the crime he had committed was not serious863. There was also 

a prospect that a criminal act or omission was not committed under the influence of insanity, 

mental disability or in a state of such a profound nature that could be equated to the insanity, 

notwithstanding the offender had suffered from such mental ailments. In such a state of 

circumstances, the mental health condition of the delinquent was irrelevant for the case 

because there was no connection between it and the deed. Despite, there could be an 

occurrence according to which the sole character of the crime and the mental health of the 

offender could influence each other in traffic crimes or order crimes. In such instance’s courts 

were to make allowance for the factual background of the case and to decide whether there 

was a need for placing an individual under the closed psychiatric care864.  

An offender who had committed a petty offence could also be placed by the court under 

psychiatric treatment. Consequently, according to this standpoint, the severity of the crime 

committed was not any barrier when sentencing an individual to closed psychiatric treatment. 

It was crucial for the court that the psychiatric assessment, together with the factual 

background led to the conclusion that an actor had to be treated in closed psychiatric care865.  

The previous stay in a closed psychiatric treatment facility was not a barrier for the 

court to place a person under closed psychiatric care; notwithstanding, was the care 

compulsory or voluntary866. 

 

3.5.2.3. Open psychiatric care.  

 

3.5.2.3.1. The open psychiatric care in the early years of Penal Code 1962.  

 

 Following measure, which also was enumerated among sanctions in the BrB, and 

regulated in Chapter 31 § 4, was open psychiatric care. The open psychiatric care was 

designed for individuals who committed a crime and their mental state indicated the need for 

psychiatric care or probation, but the care can have an outpatient on a voluntary basis. From 
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the very beginning, the number of perpetrators sent to the open psychiatric care was not high 

and did not exceed, on average, ten delinquents per year867. 

The wording of § 4 was as follows:  

A court, can if more intrusive measures would not be applied, send a person who 

committed a crime and needs psychiatric care or supervision, and § 3 is not applicable, to 

open psychiatric care. 

Analogously, to the closed psychiatric care, the open psychiatric care was a novelty in 

BrB. The out-patient care, in contrast to the first one, did not consist of the necessity of 

placement of an individual to the hospital. The supervising institution, according to § 4 of the 

HSL, was a medical board868.  

The open psychiatric care took its start from the voluntary cooperation of the patient. 

It could be transformed into closed psychiatric care in case if the indication for such would 

transpire869.  

One of the first preconditions for open psychiatric care was the instance of committing 

a crime by the individual. The objective and subjective prerequisites of the crime should be 

met. An ensuing precondition was the instance in which a state of mental health of an 

individual demonstrated the need for psychiatric care or supervision870.  

Following prerequisite of the open psychiatric care was the certitude that open 

psychiatric care was most pertinent measure. It was stated in the literature of the subject that 

open psychiatric care should not be characterised as a compulsory measure. The law of that 

time did not explicitly state whether in case of open psychiatric care, the psychiatric 

assessment should take place. However, the general principle adopted in § 2 of LRPU was 

that an individual could be put under the psychiatric care only when a psychiatric assessment 

was delivered871. As specified by § 7 of LRPU, if psychiatric assessment was not ordered, the 

medical certificate would be issued, instead, by the psychiatrist preparatory to the placement 

of a patient under the open psychiatric care872. 
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 The preparatory papers for the LRPU were on position that the court was not in the 

right to send an individual to an open psychiatric care, when the latter was in a condition of 

insanity, mental disability, or in a state, which equates to the insanity, without asking for a 

psychiatric assessment873.  

Notwithstanding, a frame of thinking was that if the act regulating psychiatric 

assessment laid down that none of the cares could be imposed on offender without proper 

assessment carried out by the psychiatrist, consequently the same rule ought to be adopted 

when talking about open psychiatric care874.  

It was written in the early commentaries to BrB that the sanction of open psychiatric 

care was imposed on individuals in a narrow set of situations. The first reason for that was 

the fact that a measure of open psychiatric care was not labelled as a compulsory measure875. 

It was pivotal that a perpetrator was not subjected to other types of compulsory measures. The 

adopted line of interpretation was that the court could send an individual to the open 

psychiatric care in a situation when the latter was in conditions named in Chapter 33 § 2, so 

could not be sentenced to the custodial sanctions. Over and above that, a delinquent could not 

be sent to closed psychiatric care. When this chain of events emerges, open psychiatric care 

would be enacted as a most congruous measure876.  

The sanctions which exclude the possibility of sending an individual to the open 

psychiatric care were closed psychiatric care and probation. Nevertheless, probation could be 

combined with an obligation of being under doctor’s supervision and to follow the 

prescriptions and instructions877, hence could, in reality, be a counterpart of open psychiatric 

care.   

When the court sent a perpetrator to the open psychiatric, the process of open 

psychiatric treatment was in the hands of public health authorities, which appointed specialist 

who would execute open psychiatric care in the outpatient form878.  
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In general, open psychiatric care could take place as a subsidiary to the closed 

psychiatric care; thereby, when there was no incentive for closed psychiatric care, the 

delinquent was placed under open psychiatric879.  

 

3.5.2.3.2. The open psychiatric care after the amendment 1967 of the Penal Code 1962.  

 

Starting from the year 1967, Chapter 31 § 3 was amended and had the following 

wording:  

A person who committed a criminal doing, as stated in the forensic psychiatric 

assessment, undergoes care according to the closed psychiatric care Act or care in special 

hospitals according to § 35 of mentally disabled care Act, when there is a need of care, the 

court will rule that person will be sent to closed psychiatric care or care in special hospitals 

for mentally disabled individuals. Has the crime been not committed under the influence of 

insanity, mental disability or an abnormality of such a profound character equated to the 

insanity, such a placement can take place only if particular reasons exist880.  

The rationale for the amendment was the adoption of the Act from 16 June 1966 LSPV 

and Act from 15 of December 1967 care of mentally disable individuals881.  

The amended version of Chapter 31 § 3 subsumed two autonomous types of cares. The 

decision on choosing one of them ought to be made based on the psychiatric assessment. 

Notwithstanding, in the situation when an individual met requirements for both sanctions, the 

court was to rule the aptest one, judging on the health condition of the delinquent882. The Act 

on the care of mentally disabled individuals replaced the law from 4 of June 1954 on 

supervision and care of mentally disabled individuals. The Act did not use the terms insanity, 

mental retardation or the locutions insane houses or mental hospitals. The focal idea was to 

introduce the system in which there would be no disparity between corporal ailments and 

mental illnesses. The term used to describe the person to whom the care could be utilised were 

described by the wording “mentally disabled” (swe. psykiskt utvecklingsstörda). The 

condition was designated in § 1 as a state in which a person had a decreased intellectual 
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development in part of education or in ability to adapt to the society or was in need of general 

care. In order to admit such an individual to the special hospital, the preconditions from § 35 

of the Act had transpired883. 

The apprehension of closed psychiatric care did not undergo any significant changes, 

with the exception of the fact of introduction into Chapter 33 § 2 a new sanction embodied in 

care for mentally disabled offenders. The latter type of offenders could not be sent to closed 

psychiatric care, whereas there was a dedicated facility for them884.  

The alcoholism and abuse of alcohol were not named in the law on closed psychiatric 

care; nevertheless, these conditions would trigger the need of closed psychiatric care in the 

state of affairs when an offender been in a state enumerated in Chapter 33 § 2885. 

The leitmotif of drug abuse was introduced into the sphere of closed psychiatric care, 

starting from the year 1969. As a drug were understood substances, which, due to their nature, 

caused addiction. The reasoning for the introduction of this category into the scope of closed 

psychiatric care was the practical necessity to open the possibility of placement under such 

care of individuals with drug dependency, hence not only delinquents with alcohol abuse or 

addiction, so to eliminate the dependence886.  

The position was that an individual could be placed under the care even when he or 

she experienced mental illness after the detoxication and as a result was not capable of self-

judgement leading to the conclusion that the patients ought to sustain psychiatric care887.  

This novelty was a part of more comprehensive outlook in line with which even person 

experiencing mental problems was not able to assess that he or she was in need of a psychiatric 

care and concomitantly fitted the pattern of a delinquent who could be placed under the closed 

psychiatric care, ergo experienced the mental state of a particular nature and degree888. 

The new attitude presented during the works on the amendment was that the need of 

closed psychiatric care was not in existence when an individual was not dangerous to his own 

or others physical or mental fittness889. 
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The hurdle was, which actions should be taken in the case where individual met the 

conditions from Chapter 33 § 2, still, the special conditions from LSPV were not fulfilled. 

The practical solution was that court had a possibility to send such an individual to the closed 

psychiatric care if other sanctions could not be imposed on a perpatrator890.  

In genere, these were the most visible changes of the institute of closed psychiatric 

care after the amendments. Still, the attentiveness should be given to the novel sanction 

materialised in special hospitals for mentally disabled individuals. The subject of the Act, as 

it was already written, was to provide care for the mentally disabled delinquents who ascribed 

to their state struggled with intellectual deficiencies or with attunement to the society and 

stood in need of general care891.  

 

3.5.2.4. The care of mentally disabled individuals. 

 

3.5.2.4.1. The care of mentally disabled individuals in Penal Code 1962.  

 

During the works on the law the term, which was used and discussed was the locution 

“mental retardation”892 (swe. psykisk efterblivenhet). The locution was, nevertheless not used 

in part concerning BrB; instead, the project used the wording “decreased sanity” 

“development and mental disability”. The amendment was sole of terminological nature; 

therefore, the discussion concerning mental retardation was applicable also to the locution 

“mentally disabled”893. The abovementioned notion was referred to various conditions, with 

result or indication that the intellectual capabilities of the individual were below average. The 

ailment could occur from the birth of the individual or transpire during the period of 

adolescence. It could also take place in adulthood as an outcome of the mental illness or as a 

consequence of senility changes894. Also, the attitude was that a great deal of those conditions 

could be inherited or could be a result of the sociological environment etc.895.  
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According to § 34 of the Act, an individual could be placed under the care, home care 

or special hospital. Notwithstanding, the option which was open for the court was a special 

hospital, which stems from the context of Chapter 31 § 3, still it ought to meet the 

preconditions named in § 34896.  

The very first and general precondition of the placement into a special hospital was the 

degree of mental disability. The proper degree had to be assessed according to the test of the 

intelligence. The intelligence ought to be reduced to a considerable degree in order to be 

relevant from the perspective of law897. 

The § 35 also provided particular indications for the special hospital care. The general 

precondition ought to be interlinked with at least one of the following indications: 1) the 

individual was dangerous to the personal safety, physical or mental health of other people or 

to himself; 2) a delinquent could not take care of him or herself; 3) a person was unable to 

withstand sexual exploitation; 4) a person had a highly decreased living conditions898. As one 

can notice, most of the indications were identical to those concerning closed psychiatric care; 

notwithstanding, the difference occured when an individual was ineffectual in protecting him 

or herself from sexual exploitation. As was already mentioned in other points, the court would 

have to consider which of the measures would be apter judging on the psychiatric assessment 

and individual characteristics of the perpetrator. 

§ 35 furnished departure from the general rule that the mental disability ought to be of 

a particular character. The court based on the notion of Chapter 31 § 3 could impose the 

sanction of a special hospital on the wrongdoer when the latter was perceived as a dangerous 

individual.899. In accordance with § 37 of the Act, a patient could be sentenced to a special 

hospital, even though he or she was already in the facility900. 

 

3.5.2.4.2. The discharge from a special hospital care.  

 

The next point of issue of vital importance for the measure was the question of the 

discharge from the special hospital. An individual admitted to the discussed facility based on 
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§ 35 of the Act could be conditionally released based from the facility based on § 39 and 40 

if he or she was not presenting a danger to personal integrity or a life of himself or other 

people. The definite discharge could take place when the grounds from § 35 were no longer 

in existence901. 

The chief doctor of the hospital delivered the decision on discharge as it was laid down 

in § 42 of the Act. The chief doctor could also relegate the function to oard of discharge. Still, 

if the patient was put under the care after committing a crime, the rule was that discharge 

board was a body making a decision on a discharge. An application to discharge could come 

from the patient him or herself, but also from relatives of the patient or by so-called “gode 

man”902 a person appointed by the court to convey particular assignment f.e. under family 

law. The application could not take place earlier than one month before preceding regular 

assessment903.  

Nevertheless, there was a departure from the rule when the patient was placed into the 

special hospital based on the courts ruling, or the patient who had committed a crime against 

the security of other people in a state of mental disability, still, the indictment was not filed. 

The decision on the discharge of such a patient should be made by the board of the discharge 

which was formed of a chairperson, representing judicial services and of two or up to four 

additionalmemebrs904. The reason for discharge from the special hospital could also be the 

need for conversion of the sanction of the special hospital to the closed psychiatric care. 

Consequently, a patient was discharged from one measure and placed under another – closed 

psychiatric care905. It was up to the board of discharge to decide on the questions of psychiatric 

treatment. It could also issue a decision on enforceable feeding or taking care of the hygiene 

of the patient or other actions, which were of the vast importance in the viewpoint of 

psychiatric treatment906.  

After the first three months of psychiatric care, a chief doctor’s decision will be 

directed to the board of discharge asking for discharge or prolongation of the psychiatric care. 

At the same instance, the patient or his relatives or person assigned by the court can file a 
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petition to extend the care, or petition for a conditional discharge. At the same time, a petition 

could concern the treatment outside the facility or on discharge from the facility. The decision 

issued by the board of discharge could be appealed to the National Psychiatric Board. The 

latter was working through its central organ - the psychiatric board was a central state 

institution, which consisted of a lawyer, two doctors with expertise in psychiatry, social 

services representative and two additional members907.  

 

3.5.2.4.3. The psychiatric assessment in cases of special hospital care. 

 

Similarly, to the closed psychiatric care, as per § 4 of the LRPU, the psychiatric assessment 

ought to be prepared without delay. In practice, courts frequently asked for the doctors’ 

certificate based on § 7 of LRPU. The assessment from § 7 was also called a small psychiatric 

assessment. During the works on LRPU, § 7 was deprecated because it could lead to such a 

far-reaching measure as internment, and it was not properly insightful. It was postulated that 

the forensic psychiatric assessment was a proper expertise in the case908. Additional point of 

discussions was the fact that a result of the fact that § 7 assessment could be prepared by each 

doctor, notwithstanding his field of specialization909. 

The central part of the small psychiatric assessment belonged to a medical description 

encompassing the mental and physical state of an assessed individual. The description of the 

mental state summoned mood of the patient, his orientation in time and space, intellectual 

capacity and attitude towards crime, which committed, and eventually whether a perpetrator 

was suffering from the brain damage. A crucial part of § 7 assessment was to provide an 

incentive whether there was a need for forensic psychiatric assessment910. The answer which 

ought to be furnished was whether there was a need of psychiatric care or other measures 

ought to take place911.  

The medical certificate was not understood as an introduction to the proper psychiatric 

assessment. The psychiatric assessment was prepared when the crime was committed or 
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suspicion of committing a crime. The crime was understood from the scope of the law as a 

materialisation in deed the objective elements of the crime, thereby the doing in the LRPU 

was understood differently comparing to Chapter 31 § 3 of BrB, where the used term was 

criminal doing. In other words for the psychiatric assessment to take place the subjective part 

was relevant, so whether the doing was committed with intent or negligence was not of 

practical meaning. To go further, the assessment took place when it was crucial for the court 

to choose sanction912.  

Psychiatric assessment was dispatched by the forensic psychiatrist employed in a clinic 

or other medical facility or by the expert appointed by the medical board. An individual was 

sent to the facility where the examination ought to crop up, or if a delinquent had been already 

placed in the facility, he or she would be assessed in this facility. The time for the assembling 

of the assessment was regulated in § 4 of the LRPU indicating the maximum period six 

months for an examination, regardless it also instructed that the assessment ought to be 

performed as promptly as possible913.  

Conventionally, there was also a conceivability of assessment based on § 7. It was 

obligatory in the cases of internment or open psychiatric care, under the condition that closed 

psychiatric care was not acted out914.  

The practice was that there could be a connection with the indications from Act to send 

an individual to the special hospital and a crime committed. The example given in 

commentaries was the situation in which an individual committed embezzlement and still was 

found dangerous to personal integrity or life from himself or other people. On the other hand, 

the offender who had not committed a crime in a state of insanity, mental disability or in a 

state of mental abnormality of such a profound character that it was equated to the insanity, 

still could be placed into special hospital or closed psychiatric care. These can be instances 

when an incarcerated offender struggled with mental health while being in prison, and his or 

her sate indicate the need for psychiatric care915.  

Cognate to the closed psychiatric treatment, the special hospital was a sanction; 

therefore, the general principles of sentencing located in Chapter 1 § 7 were applicable to it916.  
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3.5.3. The protective measure after the amendments in the 80s. 

 

3.5.3.1. Introduction.  

 

The hallmark of the period of the 80s of the XXth century was the most compounded 

list of the measures in Chapter 31. The first sanction listed in the chapter was placement under 

the social services, the second one was care according to the addicts Act, the third type of 

measure was closed psychiatric care, the penultimate care was open psychiatric care and 

finally the placement under care in special hospital for mentally disabled individuals917. 

Correspondingly, the laws regulating those measures were Social Welfare Act SOU 1980:620 

(further: SoL), Special regulations on care for juveniles Act (further: LVU), Care for addicts 

in particular cases (further: LVM), and already mentioned acts regulating the closed 

psychiatric care (further: LSPV) and cares for mentally disabled individuals Act918.  

 

3.5.3.2. The care for addicts.  

 

3.5.3.2.1. The care for addicts under Penal Code 1962.  

 

As it was already explained, the author will not analyse the question of measures 

imposed on juveniles. Hence, the first measure, which will be analysed is the care for addicts 

regulated in Chapter 31 § 2. It was proffered as a subsidiary to the care based on SoL and care 

based on LSPV919. 

The phrasing of the paragraph was as follows: 

If a person who has committed a crime, he or she can be subjected to a treatment under the 

Care of addicts in special cases Act (1981:1241), the court may hand the case over to the 

social welfare committee or, if the person in question has already been admitted to an 

institution where such treatment is provided, to the board of an institution, to arrange the 
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necessary treatment. The social welfare committee or institution board shall be consulted 

before the court takes its decision. 

If the punishment provided for the crime is more severe than imprisonment for one year, a 

committal for institutional treatment in accordance with the first part shall be ordered only if 

there are special grounds for it920. 

 The measure superseded the sobriety care with simultaneous enactment of new care 

for addicts in particular cases Act in 1981 (swe. Lag om vård av missbrukare i vissa fall) and 

broaden the group of offenders who could be subjected to the measure not only to alcoholics 

or alcohol abusers but also to offenders addicted to drugs with more rigorous conditions of 

admission to the care921. The starting point of the care was the imminent need for treatment, 

which could not be carried out in line with SoL. In general, the preconditions were that abuse 

of alcohol or drugs posed a serious danger to the physical or mental health of a delinquent or 

could lead to harm to him or herself or other people922. 

 The precondition of application of the care for addicts was the fact of committing a 

crime by the individual. The next precondition would be that the factual background of the 

case and personal capacity of perpetrator met the requisites of care imprinted in LVM. The 

commentaries to the BrB of that time put forward that role fo the courts was to investigate 

whether the preconditions imprinted in LVM were materialised, despite the fact that 

appropriate organs would provide an opinion on the case. The difference between preceding 

solutions was that the court did not have a possibility of exceeding the indications embraced 

in LVM923.  

Upcoming precondition regulated in Chapter 31 § 2 was the severity of the crime 

committed by the offender. As a rule, the sanction for the crime should not exceed one year 

of imprisonment; still, in the way of exception, one could be placed under the care for addicts 

when special circumstances spoke in favour of such a solution. The threshold of one year was 

a novelty comparing to the six months limen in an older version of Chapter 31 § 2. An offender 
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who had committed a crime punished with one year of imprisonment could be in the way of 

an exception sent to the sobriety care. The reason for the amendment was the fact that the 

sanction for particular crimes, e.g. drink and driving were tightened; consequently, Chapter 

31 § 2 could not be enacted in the situation when the latter crime was committed, albeit the 

objective was that the sobriety care ought to be enacted in wide variation of cases924. At once, 

it was written in the literature of the subject that a maximum of one year was narrowing the 

use of measure only to petty offences; thereby, a measure was implemented sporadicly925.  

 The sentiment was the same as for the question from which perspective the sanction 

ought to be seen. During the works on the regulation, it was promoted that the sanction had 

to be assessed each time in a particular case. Hence, the viewpoint was that the longevity of 

the sanction was not this provided by law, but one which could be imposed on an actor in a 

particular case. The minimum margin of the sanction was not imprinted into law; 

consequently, even when the crime was punished with fines, an offender could be sent to the 

care for addicts926.  

An attendant precondition of the care for addicts was the fact that a court had heard 

the opinion of a county administration or the administration competent for the place of 

residence of a perpetrator. The abovementioned opinion could be ground for the care for 

addicts; still, it was in courts power to order an assessment of the offender based on the § 2 

of the LRPU927.   

The care for addicts was a voluntary measure. The LVM in § 11 regulated the 

possibility of in-home care, still, if the state of a delinquent gave ground for treatment in a 

closed facility, the latter was admitted to such in accordance with § 12 of LVM. The 

conditional release from such care was not provided in law; notwithstanding, the care could 

transform, based on the § 15, from inpatient to outpatient format928.  

Chapter 31 § 2 alluded to the conditions of care for addicts under the LVM. The latter 

incorporated condition according to which an individual who was abusing alcohol or narcotic 

substances was a subject to the care for addicts when the latter could not be treated based on 
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SoL or under the closed psychiatric care, care for mentally disabled offenders or open 

psychiatric care. The first prerequisite gave a path to the more precise conditions regulated in 

the § 3 of the LVM. Still, the overriding requirement of care was the presence of abuse of 

alcohol or drugs929.  

What is more, there were situations when the care for addicts was urgent due to the 

severe addiction, which without any intervention could lead to fatal consequences. The 

outlook adopted in the working documents to the Act was that even when an individual was 

not severely abusing alcohol or narcotic substances the urgent need of care for addicts could 

be a result of prolonged abuse of substances named in the Act. The periodical abuse of alcohol 

or other substances ought to be bear in mind when it leads to health problems or social issued 

such as unmployment930.  

The LVM was not pertinent to offenders in a state of pathological intoxication. In such 

instances, an individual could be sent to closed psychiatric care931.  

The same case was with delinquents who abused drugs and met two conditions first of 

which was that the abuse of drugs led the danger for the mental or physical health of the 

individual. One of the instances given in the doctrine of the criminal law was the situation in 

which a delinquent as an outcome of abuse of substances could freeze to death. The turnout 

of the state of affairs would be the need for care for addicts in order to reduce and eliminate 

the danger932.  

The upcoming precondition of the care for addicts was the fact that a perpetrator could 

present danger to close people, the danger for health both physical and mental. The locution 

“close people” incorporated family and flatmates. The actions which could cause danger to 

other people were materialised not only in criminal deed but also in actions, which were not 

germane from BrB. Hence, the spectre of the application of this precondition was meant to be 

extensive in order to have a system of reaction to the, e.g. occurrence of violence in the 

families933. 
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3.5.3.2.1. The placement to care for addicts under the LVM. 

  

According to § 5 and § 6 of LVM an individual was placed under the care by the county 

court after a petition of the county administration, whereas the execution of the care was in 

authority of the organs of social welfare based on the § 6 of LVM. The placement under the 

care was processed for at least two months. If the health condition of a patient indicated the 

need for further treatment - the care for addicts could be protracted934.  

 

3.5.3.2.2. The prosecution in cases of care for addicts under LVM. 

 

The § 31 of the LVM regulated that prosecution could be waived when the crime 

committed by the addict was punished up to one year of imprisonment and the crime had been 

committed before the admittance to the care for addicts or while it was in progress. 

Prosecution ought to hear an opinion of the facility represantative where an actor was treated 

or of the county adminsitration935. If a person was already in the facility for addicts, a 

prosecution could be dropped ascribed to the fact that the new sentence would also lead to the 

sentence of care for addicts. After the discharge from the facility a prosecution could also be 

waived because of the term of treatment of an offender in the facility for addicts; hence, the 

period of treatment was so extensive that a sanction for the crime would be futile936.  

 

3.5.3.3. The amendments of other measures.  

 

 As for the measures of closed psychiatric care and a special hospital for mentally 

disabled offenders, they did not undergo any significant changes, albeit the description of 

Chapter 31 § 3 provided in a previous part of the work is still valid. 

 However, the amendment was introduced in the year 1983 into LSPV, which 

consisted of obligation regulated in § 37 of informing a patient about his or her rights by the 

chief doctor while admission to the psychiatric care. Inpatient had to be informed f.e. about 
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the rights concerning applications to the board of the discharge, the right to appeal decisions 

dealing with psychiatric care, about the right of legal aid etc.937 The particular difference, 

which was possible when talking about closed psychiatric care was the possibility of 

sentencing an offender to fines, despite the fact that such a sanction was not one of the 

sanctions listed in the set of sanctions form committing a particular crime938.  

According to LSPV the fundamental condition of admitting someone to the closed 

psychiatric care was to prepare a care assessment. The information concerning an assessment 

was regulated in § 6 of LSPV, as it was in the previous version of the Act. According to the 

mentioned paragraph, the assessment ought to encompass data touching upon indications and 

ought to be prepared by an expert. Under special conditions, it can also be a doctor without a 

Swedish diploma. The binding nature of the assessment was up to one month. The police 

conducted the delivery of the person to the care facility according to the § 7 of LSPV. The 

decision on placement into the facility ought to be provided by the senior psychiatrist or can 

be delegated to another psychiatrist. It was senior psychiatrists’ duty to approve a decision on 

the placement under care in accordance with LSPV in the term not exceeding ten days. If 

there was a risk that a state of an individual presented a danger to himself, other people or 

property, the period of approval could be prolonged to up to fifteen days. Had a senior 

psychiatrist came to the conclusion that there was no need of closed psychiatric care an 

individual was immidiately discharged from the facility939.  

A discharge of a patient from the closed psychiatric care took place when the latter did 

not meet the conditions of inpatient care in the mental facility. Patients who were discharged 

could be divided into four categories.  

First of them were the patients who were under care based on the court’s ruling. The 

senior psychiatrist could discharge them940. 

The second category of delinquents were patients who committed a violent crime in a 

state of mental disorder, but still, a prosecution was dropped. The decision on the discharge 

of a patient could be carried out only by the boar of discharge based on the petition of a chief 

psychiatrist or patient 941.   
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The third category of offenders were patients who were imprisoned, and who later on 

were placed into closed psychiatric care. The same organs could discharge the conditions of 

the discharge as a second category942. 

The central role in the application of LSPV was given to senior psychiatrists and 

discharge board. The latter organs were present at each facility where the closed psychiatric 

care was carried out. The work of discharge boards was regulated by the instruction for 

discharge board 1966:55943 and for instruction for psychiatric board 1966:567944, applied in 

the situation when discharge board was to decide on discharge945. Those instructions were 

binding for a long period and were annulled in the year 1992.  

Abovementioned organs were not knotted to a particular hospital and were separate, 

independent entities, notwithstanding there was one discharge board for each facility carrying 

out LSPV care946. It was formed of a chairperson who was a representative of judicial service, 

of a doctor with specialisation in psychiatry, one expert in the area of social services and two 

additional members. According to § 3 of the instruction 1966:566 each discharge board had 

one or more secretaries appointed by the board947. 

As for the psychiatric board, which was understood as a second instance organ, it 

consisted of a chairperson as a representative of judicial service, two psychiatrists, or to be 

more precise doctors with an expertise in mental disorders, the person with expertise in social 

services question and two additional members948. It was a central organ; thereby, it was placed 

in Stockholm with its office and employees according to § 2 of the instruction 1966:567. 

The members of both the board of discharge and psychiatric board were assigned for 

four years949.  

While the proceedings before discharge board, both senior psychiatrist and patient 

ought to be present. The voice was given both to the patient and the doctor. The members of 

the board voted a decision on discharge or prolongation of treatment. There was also an option 

based on § 14 of LSPV to authorise senior psychiatrist to issue a decision on the discharge of 
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a patient. Still, in situations of so-called conditional release, such a delegation of duties could 

not take place950.  

If a patient was not able to represent himself before the board, they could be 

represented, based on § 18 of LSPV, by their relatives or his cohabitants or by the person 

appointed by the family court. Both patient and a chief doctor could appeal to the psychiatric 

board if they disagree with a decision of a discharge board. In practice, a psychiatric board 

was reluctant to amend the decision of discharge boadrs951. 

The amendments in 1983 brought a wind of change in the area of admittance to the 

closed psychiatric care when an offender was sent to the care by the court. The preceding 

solution was that the patient ought to wait in each situation for the ruling to become legally 

binding. Starting from the year 1983, a patient could be placed under the care prior to the time 

when a ruling would get legally binding force if he or she agrees to it and a prosecutor was 

not against it952.  

An individual was sent to the hospital, which was territorially competent to his 

domicile. The decision on placement in a particular hospital was issued by the National Board 

of Health and Welfare953.  

LSPV, once again, did not regulate the periods of the stay under the closed psychiatric 

care, which was motivated by the fact of its therapeutic character. In practice, the periods of 

care varied and could last few days, few months, year or even could exceed ten years954.  

There was a particular discussion concerning the necessity of regulating specific 

periods of treatment for patients who were repeated criminals. The question was whether they 

ought to be discharged on a regular bases, or there should be specific instructions on the 

discharge of such a group of patients955.  

 The state of affairs was much the same when scrutinising the measure of open 

psychiatric care. Nevertheless, courts rarely reached for this measure, and in consequence, 

the new projects relating to the area of interests did not enclose this measure956.  
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 The sole character of the measure was in the fact that it was out-patient treatment. It 

consisted of counselling, giving instructions and additional remedial measures. It was based 

on the voluntary cooperation of a patient. The starting point of imposing this measure was 

obtaining § 7 assessment. A court was obliged to investigate whether other types of care, such 

as closed psychiatric care or care in a special hospital was not a better choice in the case. It 

was irrelevant, which type of the crime was committed by a perpetrator957.  

A measure of care in special hospitals was taken into consideration, based on Chapter 

31 § 3 and § 35 of law from 1967, when there was an obvious need of care ascribe to a degree 

of mental disability of an individual. Similarly, to the previous solutions, there was no need 

of causal link between the state of the individual and committed crime. The measure can be 

imposed on an offender who committed a severe or mild crime, thereby the severity of crime 

was irrelevant958.  

 

3.5.4. The amendments of Chapter 31 after the 90s.  

 

3.5.4.1. Introduction.  

 

Chapter 31 BrB undergone numerous amendments and at the dawn of the 90s, it 

incorporated three measures such as social care, placement under the care according to LVM, 

compulsory psychiatric care and forensic psychiatric care959.  

Starting from the 90s the care measures were regulated in the number of acts, which 

were: social welfare Act (SOU 1980:620), care for juvenile individuals Act (SOU 1990:52), 

LVM (SOU 1988:70) and forensic psychiatric care Act (SOU 1991:1129) (LRV), compulsory 

psychiatric care Act (SOU )960.  

The system of treatment of persons with mental disorders was from now on regulated 

primarily by the Health and medical care Act (HSL); nonetheless, if there are special 

regulations, such as abovementioned Acts, a health and medical care Act will not be applied 
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in parts regulated by them961. The role of the Act was to form a general frame of rules 

regulating each treatment, responsibilities of the patients and medical staff et cetera.  

An amendment was prepared in light of the idea that a patient should participate in the 

process of treatment. It comprised a duty to inform a patient of his or her state and about the 

process of treatment962.  

 

3.5.4.2. The care for addicts under LVM.  

 

3.5.4.2.1. Introduction.  

 

In order to send an individual to one of the measures regulated in mentioned legal acts, 

the action ought to be taken by the social board, voluntary step by the offender, by the county 

executive board or executive boards named in LVM963. 

The need for care for addicts was triggered when an individual committed a particular 

crime and the preconditions enumerated in LVM were met964. In general, an offender because 

of the fact of abusing alcohol or drugs presents a serious danger to his mental and physical 

health or can cause serious harm to him or herself or people in the surrounding965.  

The county administration ought to scrutinise in opinion whether the offender’s state 

gave ground to the measure according to § 1 of the LVM. Although a court issued a decision 

according to which an individual would be sent to the care for addicts or would be found not 

in need of such care, a decision could be amended at execution of the punishment stage 

ascribed to the fact that a state of a delinquent changed. It was up to the appropriate 

administration to decide whether the need for care or cease of care envisages966. As an 

addition, when a court sentenced an individual to the sanction of imprisonment, an offender 

could be sent to the care for addicts, i.e. after serving a punishment. On the other hand, if a 

measure of care was ruled, and it was not executed, a punishment would be enacted967.  

                                                           
961  Berg, N.O. Berggren, J. Munck, A. Werner, D. Victor, C. Örn, Kommentar till Brottsbalken. Del III (25-38 

kap.). Påföljder m.m. Följdförfattningar, Stockholm 1994, p. 23.  
962  Ibid.  
963  Berg, N.O. Berggren, J. Munck, A. Werner, D. Victor, C. Örn, Kommentar till Brottsbalken. Del III (25-38 

kap.). Påföljder m.m. Följdförfattningar, Stockholm 1994, p. 294.  
964  U. Berg, N. O. Berggren, A. Meyerson, J. Munck, D. Victor, C. Örn, Kommentar…., Stockholm 1985, p. 212. 
965  O. Hoflund, Anteckningar om påföljsystemet, Stockholm 1986, p. 48. 
966  Ibid. 
967  U. Berg, N. O. Berggren, A. Meyerson, J. Munck, D. Victor, C. Örn, Kommentar…., Stockholm 1985, p. 213.  



239 

 

Both courts and state institutions were independent in decision-making; consequently, 

the substance of an opinion of a county administration or administration appropriate to the 

place of domicile of an actor was prepared independently from a court968.  

 

3.5.4.2.1. The care for addicts under the Penal Code 1962.  

 

Starting from the particular measures, the first care freshened was care according to 

LVM. The wording of Chapter 31 § 2 was as follows: 

The person who has committed a crime can be subject to a treatment under the care of Addicts 

Act (1988:870), the court may hand the case over to the social welfare committee or, if the 

person in question has already been admitted to an institution where such treatment is 

provided, to the board of such an institution, to arrange the necessary treatment. The social 

welfare committee or institutional board shall be consulted before the court takes its decision. 

If the punishment provided for the crime is more severe than imprisonment for one 

year, a committal for institutional treatment in accordance with the first paragraph shall be 

ordered only if there are special grounds for so doing969. 

 As one can discern, comparing to the original version, the sobriety care measure was 

replaced by the care of addicts in particular cases Act from 1982. The LVM is so-called 

compulsory law and comparing to sobriety care law in the range of its application 

encompasses not only alcohol abusers but also drug abusers. Comparing to sobriety care Act, 

the process of placement is more expanded, and the indications for care are more precise970. 

An offender who was found eligible for treatment in accordance with LVM was placed under 

care into so-called “LVM-houses” or into hospitals, depending on the particular case. As rule 

care for addicts was a voluntary measure unless particular preconditions were met971.  

 The care according to the BrB is a sanction as it was in the original version of the code. 

The court sentenced an individual to the measure and transfers it to the county welfare 

                                                           
968  U. Berg, N. O. Berggren, A. Meyerson, J. Munck, D. Victor, C. Örn, Kommentar…., Stockholm 1985, p. 212. 
969  Ds 1999:36 With the Author’s modifications concerning the title of the Law, where in original version the 

word used was “drug abusers”, despite the fact that Swedish word “missbrukare” in translation means “addict”, thereby 

using term drug abusers is potentially indicating that the scope of application of law was only to drug addicts.  
970  Berg, N.O. Berggren, J. Munck, A. Werner, D. Victor, C. Örn, Kommentar till…, 1994, p. 327.  
971  O. Hoflund, Brott och andra reaktioner på brott, Stokcholm 1993, p. 59.  



240 

 

board972. The starting point of the act was that an individual committed a crime. The locution 

“criminal doing” indicates that both subjective and objective part of the crime has to be met. 

 In order to place a delinquent under the care for addicts, the preconditions enumerated 

in Act has to exist. The role of the court was to investigate whether those preconditions are 

present in a particular case. The decision of the court ought to be made at the same time on 

the examination provided by the specialised organs973. Comparing to the original version of 

Chapter 31 § 2 the court was to investigate the preconditions set in the particular acts on care 

in this instance care on addicts Act. Preceding solutions were more flexible and permitted to 

the adjudicating board or judge to impose particular measures even in a departure from the 

solutions adopted in the particular laws. Consequently, it needs to be stressed that solutions 

in BrB and particular law on care were more coalesced.  

 The first precondition was to find the answer whether a perpetrator could be a subject 

of the care under the LVM. The next precondition was interlinked with the severity of the 

crime committed and the punishment for it. As a rule, the measure could be enacted when the 

punishment for the crime did not exceed one year. The crime punished with the sanction of 

imprisonment for the more extended period could lead to the measure ascribable to special 

reasons, which spoke in favour of this measure. The original threshold for application of LVM 

was the period of punishment of imprisonment up to six months. As already mentioned, 

during the works on the law, it was promoted that the court should take the practical 

assessment of the punishment, not the one provided in the BrB. Had an offender committed 

multiple crimes, the scale would be assessed for each of the crimes, whereby if one of the 

criminal doing was punished with a punishment exceeding six months. The minimum scale 

of sanction was not imprinted in the Act, whereby the care of addicts could be imposed on 

the offender sentenced even to fines974.  

 The LVM regulated various types of care, starting from inpatient care up to care in 

home conditions975. 

 The indications of placement under the care for addicts were imprinted in § 4 of LVM. 

It voiced that compulsory care would be enacted when an individual addicted or abused 
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alcohol, drugs or other volatile solvents and was in need of care ascribed to the condition of 

addiction. Additionally, the other type of care, such as SoL was not applicable976.  

The common condition for the placement under the care for addicts was the abuse of 

substances such as alcohol, drugs or volatile solvents. Alcohol beverage was understood as 

spirits and other beverages which were not treated as alcohol-free. The narcotics were the 

substances, which were taken for non-medical purposes. The addiction occurred when a 

person was injecting or in other way taking the narcotic substances on an everyday basis or 

with similar frequency notwithstanding the place or means of abusing the substance. As for 

the last category, volatile solvents were the solvents which could be sniffed with the aim of 

intoxication among which were benzene, paint. The third category was equated with the drug 

abuse and alcohol abuse starting from 1988 in prop. 1987/88:147977. The question was what 

grade of addiction was relevant from the perspective of the LVM. The sole abusive 

consumption of the alcohol was not enough; it ought to last for a certain period, so it was not 

one-time excessive consumption. The abuse which reoccurs from time to time could also be 

apposite the frames of addiction constructed in § 4. The pure consumption in significant 

quantities was comprehended in working papers for the Act as a crucial pointer, nevertheless, 

in order to say that person was addicted, the result of consumption ought to have of social or 

health ramifications978. 

As it was stated in a previous version of the regulation, the state of pathological 

intoxication was not the field of application of the LVM, and the LPT or LRV could be 

enacted979.  

Addiction or abuse of drugs triggered the care, which was imposed on a delinquent 

when the addiction could not be treated in another way and with concomitant fulfilment of 

special indications incorporated in § 4. The first of them was that the footprints of the 

addiction were materialised in the corporal or mental health of the person or it led to serious 

danger to the health. Illustrations mentioned in commentaries were the danger of freezing as 

a result of abuse or addiction980.  
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The crux of the solution was that the state of affairs could cause health problems, or 

there was a serious danger that such ailments would appear if the individual would not be 

placed under the care. The second special indication for the care of addicts was the fact that 

as a result of the addiction, a delinquent was playing havoc with his life. In preparatory papers 

for the Act, the slant was that the notion of “destroying once life” was discerned as the social 

facet of the life. Examples of such a condition was the fact that the person was prostituting 

her or himself; an individual became a vagrant, unemployed or made iter criminis as the way 

of living981. 

The third special indication for the care of addicts was the fact that addicted individual 

ascribed to the addiction could cause serious harm to himself or people in his environment. 

The abovementioned, harm was understood widely; hence, it would be physical and mental 

harm. Nonetheless, it was stated in preparatory documents for the law that the term harm did 

not incorporate an economic state. The distress could be caused foremost to the householders 

of the individual or family982.  

 The treatment originated in the decision of the county court after a petition of county 

executive board. The execution of the decision was carried out by the welfare committee with 

the assistance of the police if needed. The discharge of a patient would take place if the goals 

of the care would be achieved, still not earlier than six months after the admission to the 

facility983.  

 

3.5.4.2.2. Preconditions of care for addicts.  

 

The first indication for the care of addicts was that a court ought to acquire an opinion 

from county administration. The opinion of the commission did not bind the court; still, the 

court needed to be mindful of it. The court was also obliged to take into account the 

perspective of general prevention regulated in Chapter 1 § 7984.  

The next precondition was that the punishment which was committed by an actor could 

not exceed six months of imprisonment. The leading idea of the precondition was the fact that 
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a measure of care for addicts could not be a mere convenient option for the offender who 

committed severe crimes985.  

Optionally, who could be sentenced to probation for a crime he had committed, could 

be concomitantly placed under the care for addicts. In this case, probation was treated as a 

route to send a delinquent to the sobriety care986.  

The subject of care for addicts could be an individual with a mental disorder or even 

juvenile offenders. Still, the LVM could not be enacted when a state of a perpetrator envisaged 

a need for other care, respectively closed psychiatric care or care for juvenile delinquents987.  

The moment when the measure regulated in LVM took its place, was the moment when 

the sentence of the court sending an individual to the latter care became binding. 

Notwithstanding, the practice was that an individual could be placed under treatment for 

addicts even before the ruling gained binding force. It was as a rule situation in which the 

need for care was evident, or the state of the perpetrator connote the need for immediate 

care988.  

As it was thus far mentioned the appointment of care for addicts by the court could be 

a subject of a review in the process of the executions of the measure. The legal ground for 

such a potentiality was provided in Chapter 38 § 2989. The wording of the § 2 was as follows: 

 If the court according to the Chapter 31 § 1 committed an individual to the care in 

social welfare and thereafter found that a care cannot be carried out with a consent of an 

individual, when reviewing in the order established therein, the legal preconditions of a care, 

provided by the welfare committee in its opinion, are absent, after application of the 

prosecutor, the court which was initially adjudicated in the case set aside the appointment of 

placing an individual to the care and choose different sanction for crime.  

What was said is valid correspondingly to the situation when a court appoints care in 

accordance with Chapter 31 § 2 and this care which was pointed in the opinion by the county 

administration cannot be carried out. Law 1981:1253990. 
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The mentioned paragraph could be enacted when an individual was appointed with 

social services care or with care under LVM. The crux of the regulation was to open the 

possibility of reviewing the decision of the court concerning the sanction for the crime. The 

conditions, which activate the possibility of a review were that the care, which was appointed 

by the court based on the opinion of the appropriate organ could not be carried out, put down 

to the fact that preconditions of placement under the care were not met after the time court 

issued the ruling. The county administration would either came to the conclusion that a person 

was no longer avaible to undergone care or the state of an offender manifested the need for 

another type of care. Effectively, these can be the cases when, e.g. life conditions of a patient 

had improved after the ruling, which lead the responsible authority to the conclusion that other 

type of care would be more fit to the state of the individual or that an individual was not in 

need of care991.  

 A petition for the change of the care ought to be, based on Chapter 38 § 2, filed by a 

prosecutor. The appropriate court to review the appointment of particular care would be the 

court which initially issued the ruling in the case992.   

The question of psychiatric assessment was regulated in the law on the inquiry of the 

person in criminal cases SOU 1991:204993. At first sight, the particular board has to prove that 

preconditions formulated in the particular law regulating care were met994.  

 

3.5.4.2.3. The prosecution in cases of care for addicts.  

 

 The review of the prosecution would occur, according to § 46 of the LVM, when care 

for addicts was already initiated, when the crime was committed by an actor was punishable 

with the sanction not overreached one year of imprisonment, and the crime was committed 

before the care or in the course of care. The prosecution was to review the charges after the 

hearing of the particular board, which was overseeing the case. One of the reasons for such a 

slant was that even if the prosecutor would prosecute the court would still send a wrongdoer 

to the care under LVM. Had an individual been discharged, the prosecution could be waived 
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992  U. Berg, N. O. Berggren, A. Meyerson, J. Munck, D. Victor, C. Örn, Kommentar…., Stockholm 1985, p. 455. 
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based on the fact that the individual was under the care for addicts for a protracted time and 

it was unjust to sentence him or her for committing a crime. Still, it was vital that the crime 

committed could not be punished with sanction exceeding one year of imprisonment995. The 

court in order to decide whether to send the perpetrator to the care for addicts ought to receive 

an opinion from the county administrative board or other appropriate board named in LVM. 

Each time the board ought to investigate whether conditions for care for addicts were met. 

The opinion of the country administrative board contained data whether an individual could 

be sent to care under the LVM and which type of care would be most congruous with the 

offender’s state. The board should also voice the period for which an individual ought to be 

sent into the facility. The opinion was an indication to the court; consequently, it could not 

encompass instruction that the court should send a delinquent to care for addicts. Both courts 

and county administrative boards are then independent of each other; still, the court could 

make allowance for the fact whether the rules applied in the facility for the addicts were 

meeting the goals, which were laid down in the BrB996.  

 What is interesting, even though an individual was not placed under the care for addicts 

by the court, the possibility of placement under this care was still open. Had an offender been 

sentenced to the imprisonment, the treatment could take place after he or she would serve the 

punishment if the need for such care would be extant997. 

 The system of sending a person under the care for addicts was of a dualistic nature. 

Prior regulation on sobriety care regulated special indications for placement under the 

sobriety care, still courts based on criminal code could in exceptional situations send an 

individual to the facility even if the ground was not so vivid from the perspective of LVM. 

The amended version of Chapter 31 § 2 was less flexible in this respect assignable to the fact 

that the court was to analyse whether conditions of care for addicts from LVM were met. 

 According to the wording of Chapter 31 § 3 the potentiality of placement under the 

care for addicts was in reach if the care for particular offender met the requirements from the 

perspective of LVM and care under the SoL could not be enacted998.  
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 The fundamental constraint was that the court would receive an opinion from the 

county administrative board or from the board of the facility where a person was confined. 

As it was already written, the court was not bound to follow the opinion of the mentioned 

institutions. While sentencing process it was up to the court to contemplate not only the 

opinion of legitimate institutions but also to make allowance for the other possible sanctions 

provided by the BrB. Courts were obliged to scrutinise whether the sanction for the crime 

would not exceed one year of imprisonment. In the preparatory works for the act, it was 

explained by the fact that the biggest group of offenders who were to be covered by the 

regulation were offenders who had committed drink and driving999. Nonetheless, it was 

underlined in the literature of the subject that the primary indicator ought to be the fact of 

meeting preconditions of such care1000. 

 

 

3.5.4.2.4. The care for addicts and probation.  

 

 The interconnection between care for addicts and probation was more observable 

under the new regulations put down to the fact that the special conditions for the care for 

addicts were stricter and could not have outpatient character1001. Comparing to sobriety care, 

the situation was somewhat divergent. The probation was a safety vent for the institution of 

care for addicts. It was explained by the fact that the human capacity of the care for addicts 

facilities was limited; therefore, an offender could be sentenced to probation with an 

obligation to undergone appropriate treatment.  

 The court also had to reckon with the fact that a perpetrator was already under the care 

for addicts; consequently, it was a telling indication of the need for treatment for addicts from 

the perspective of a new procedure dealing with anew crime carried out by the patient of the 

facility where the care takes place1002.  

An attentive reading of the conditions of placement under care for addicts provided the 

possibility of sentencing an individual with mental disorder to sanction of the care for addicts. 
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The proviso was that the LPT would not be applied in the case1003. By that, the system of so-

called care laws was very homogenous and well synchronised. In order to present 

interdependence of the separate cares, the simple equation could be constructed. In this 

calculation “x” will be the symbol LVM, “y” will be the symbol of LPT, SoL would be 

ascribed with “z”; “1” will symbolise the possibility of application of particular care, whereas 

“0” – the absence of such a possibility. Following: 

x=1 if y=0 and z=0 

x = 0 if y=0 and z= 1 

x=0 if y=0 and z= 1, 

x= 0 if y=1 and z= 0. 

 It is also worth to mention a special character of probation, which does exclude the 

care for addicts as a measure, still does not exclude the treatment of addicts. 

Nevertheless, the chance of placement of an abuser under the care for addicts was also 

permissible when other care in the course of its execution was not found to be most apt, and 

a patient was transferred to the care for addicts1004.  

 The care regulated in LVM was a sanction; consequently, the court could 

commensurate with the letter of Chapter 24 § 21 of the RB ruled the arrest of the sentenced 

until the sentence finality1005.  

 

3.5.4.2.5. The reappraisal of preconditions of care.   

 

 Chapter 31 § 2 was implemented additionally with amended Chapter 38 § 2. The 

wording of the paragraph was the following: 

If a court has committed someone for care within the social welfare services in accordance 

with Chapter 31, § 1, and the sentenced person thereafter substantially violates an order 

made in accordance with the provisions of Chapter 31, § 1 second or third part, the court 

may, following an application by a prosecutor, revoke the order on committal to care and 

sentence to another sanction for the crime. The reasonable account shall be taken of any fine 

that has been imposed in accordance with Chapter 31, § 1 third part, point 1 and to what the 
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sentenced person has undergone in consequence of order on youth service in accordance with 

Chapter 31, § 1 third part, point 2. The court may decide to issue a warning to the sentenced 

person instead of revoking the order in accordance with the first paragraph if this is a 

sufficient measure. Even in cases which do not fall under the first paragraph, its provisions 

shall be correspondingly applicable if the planned care or measures that the social welfare 

board presented in its report in accordance with § 11 of the law (1964:167) containing special 

provisions on young offenders do not come about or if the planned care differs substantially 

from the plan presented in the report. The same shall apply correspondingly when the court 

has committed someone for care in accordance with Chapter 31, § 2, and the care which the 

social welfare board, in a report to the court, declared its intention to provide, proves 

impossible to arrange. (Law 1998:604)1006. 

 As one can deduce from the content of the wording of the above-presented paragraph, 

it dealt with SoL and LVM by providing the safety vent for the court to review the ruling. The 

reason for the reappraisal of the sentence could be rooted in the fact that perpetrator was 

sentenced to one of the two types of care and at a later time it became clear that the care could 

not take place because of legal obstacles1007.  

 The court repeated the process of sentencing had the respective administrative facility 

concluded that the person placed under the care did not meet the conditions for this care 

imprinted into particular law. The reason for such a situation could be that a delinquent’s state 

change in such a way that the organ found it imperative to file a petition to modify the type 

of care. This was not the situation when the living conditions and behaviour of the actor 

improved as an outcome an individual would be sent to a milder form of care, or the care of 

any shape would not be needed anymore1008. 

 The application of the review of the sanction was to be carried out by the public 

prosecutor. The latter ought to come again through the process of choice of the sanction. In 

consequence, the court can start the sentencing process anew and ruled the sanction provided 

for a committed crime1009.  
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3.5.4.3. A forensic psychiatric care. 

 

3.5.4.3.1. A forensic psychiatric care in Penal Code 1962. 

 

 Coming to Chapter 31 § 3, it was amended, and the measure of closed psychiatric care 

and open psychiatric care was superseded by one measure under locution “forensic psychiatric 

care”. The new wording of the § 3 was the hereunder: 

If a person who has committed a crime for which the sanction cannot be limited to a fine, 

suffers from a serious mental disturbance, the court may commit him for forensic psychiatric 

care if, having regard to his mental condition and personal circumstances, admission to an 

institution for psychiatric care combined with deprivation of liberty and other coercive 

measures, is called for. If the crime has been committed under the influence of a serious 

mental disturbance, the court may decide that a special release inquiry under the Forensic 

Psychiatric Care Act (1991:1129) shall be conducted during the time in care if there is risk 

for relapse into serious criminality of a serious kind by reason of the mental disturbance. The 

court may, in conjunction with committal to forensic psychiatric care impose another 

sanction, but not imprisonment or committal for other special care, if this is called for having 

regard to the previous criminality of the accused or for other special reasons. (Law 

1991:1138)1010 

 The § 3 undergone significant amendments comparing to the previous versions. The 

measure of special hospitals for mentally disabled offenders was eliminated from Chapter 31 

§ 3. At the same time, Chapter 31 did not comprise a direct indication of the need for 

psychiatric assessment as a base of forensic psychiatric care. Notwithstanding, the LRV 

regulated the need of either forensic psychiatric assessment or § 7 assessment. An additional 

feature of the amendments was that the central part of the psychiatric care was the state of the 

offender also during the criminal procedure. Thereby, the mental disorder was taken into 

account not only for the moment of a crime but also depending on a stage of proceedings 

before the court1011. The incentive of eliminating open psychiatric care from the system was 

the fact that it was rarely imposed on offenders. In practice, courts were in favour of probation 
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250 

 

with an obligation of psychiatric treatment. Concurrently, probation was an instrument, which 

gave more instruments of influence to the probation officers1012. Much the same explanation 

was given to the fact of annulling § 4 of Chapter 31 regulating the measure of care in a special 

hospital for mentally disabled offenders. Working papers for the amendment form 1991 

encompassed that the measure was employed in a handful of the case; hence, the practical 

need of the measure was close to non-existing. It was furthermore elucidated that most serious 

cases can be covered by Chapter 31 § 3. On the other hand, critics of removing care in a 

special hospital made it intelligible that lack of this measure would cause hardship in practice. 

As an example, when a mentally disabled individual committed a crime in order to be taken 

under care based on Chapter 31 § 3, mental ailment should occur in order to open the 

possibility of forensic psychiatric care. In cases when a mentally disabled perpetrator, due to 

his or her mental state had committed a serious crime but was not in a state, which was 

pertinent from the point of view of Chapter 31 § 3 the recourse of forensic psychiatric care 

would be closed1013.  

 

3.5.4.3.1.1. The indications of forensic psychiatric care.  

 

A basic rule was that forensic psychiatric care was enacted in situations when an 

offender was in a state of severe mental disorder, aside from mental disability which is 

regulated separately in Chapter 31 § 3. The measure of forensic psychiatric care had two 

forms: simple forensic psychiatric care and a qualified form – forensic psychiatric care with 

a special discharge review when the crime was committed under the influence of severe 

mental disorder1014.   

 Commensurate with proposal 1990/91:58 the starting point of sentencing would be 

whether there was a need for care seen through the humanitarian principles, on this account 

when there is a need of forensic psychiatric care it would surpass a sanction of 

imprisonment1015.  
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 The slant was that at each time an individual could be sentenced for the crime 

committed with intent or negligence. Much as ordinary offenders, a delinquent who 

committed a crime in a state of severe mental disorder could commit a crime with intent or 

negligence. Identically, if intent or negligence were excluded, an insane offender did not 

commit a crime1016.  

The changes adopted in 1992 provided that an offender who committed a crime in a 

state of insanity, mental disability or another state of abnormality equated to the insanity could 

be sentenced to forensic psychiatric care in accordance with the Compulsory Psychiatric Care 

Act SOU 1991:1129 (swe. Lagen om psykiatriskt tvångsvård) and Forensic Psychiatric Care 

Act SOU 1991:1129 (swe. Lag om rättspsykiatrisk vård), and Special care for mentally 

disabled individuals Act SOU 1985:568 (swe. Lagen om psykiskt utvecklingsstörda) 

(LPU)1017.  

Contrasting to the previous solutions, the court was now able to place an individual 

under the care, even though a psychiatric assessment denotes that there was no need for such 

care. The grounds of admission to the forensic psychiatric facility of inpatient character was 

regulated in an equally named act. The decisive divergence comparing to the previous laws 

was a consolidated terminology showed by the locution “severe mental disorder” in BrB, 

LRV and LPT1018.  

The forensic psychiatric care under § 1 of the LRV regulated the compulsory 

placement into psychiatric care, which was not enumerated in the LPT. The Act could be 

mounted to the wrongdoers who were sentenced to the forensic psychiatric care by the court. 

Along with, incarcerated individuals, who also could be put under such care. The system of 

placement under the forensic psychiatric care corresponds to those voiced in § 3 of the 

LPT1019.  

The first indication of the sentencing offender to the forensic psychiatric care was the 

fact of committing a crime in a state of severe mental disorder alloyed with the mental and 

personal condition of the offender indicate the appropriateness of the inpatient treatment 

under the psychiatric care. The turnout of such an explication was an individual should 
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commit a crime in a particular state of mental health, and a patient was in need of psychiatric 

care, still, on the other hand, the situation of the offender after committing a crime gave a 

green light for such care1020. The conclusion can be that in its core, the criteria for the 

psychiatric care were alike in its crux. Chapter 31 § 3 after 1992 saved the general rule that 

the crime ought to be committed under a certain state of mental health and at the same time 

the court ought to investigate the personal situation of the offender so the danger to himself 

and other people, his living conditions, need treatment.  

The modus operandi was similar also when analysing the situation of the offenders 

with mental disabilities. Identically to the preceding regulations the latter were not sentenced 

to psychiatric care, which stemmed from the § 3 of LPT. The paragraph laid down that the 

patients who were diagnosed with a mental disability could not be admitted to forensic 

psychiatric care. Nonetheless, the BrB did not incorporate such a proviso, and Chapter 31 § 3 

dealt with an actor who committed a crime in a state of mental disability. The practical 

solution was that as a rule a delinquent was not prosecuted, hence the treatment was carried 

out based on the administrative acts such as a special hospital for mentally disabled 

individuals if the factual background of the case indicates such a need. Thus, an offender 

could be subjected to psychiatric care even if suffering from mental disability when the 

preconditions of forensic psychiatric care were met1021.  

 

3.5.4.3.1.2. The placement under the care.  

 

The placement of an offender under the forensic psychiatric care would take place as 

a rule after the ruling would be legally binding. While exercising, it was done even before the 

ruling become legally binding what was explained by the need of providing specialised 

treatment to the sentenced delinquent and on the other hand by the fact that a perpetrator was 

already under arrest and prosecutor did not contradict it1022. 

 

3.5.4.3.1.3. Forensic psychiatric care with a special discharge review.  
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The second type of care was forensic psychiatric care with special discharge review. 

In its essence, it was the psychiatric care with the additional condition for discharge, which 

ought to be approved by the court. The administrative court reviewed the discharge based on 

§ 16 of LRV. The decision of the court had to be rooted in the fact that the state of a patient 

did not present risk of committing crime anew, thereby that there was no longer danger for 

the values protected by the law. The court had to construct prognosis whether the mental state 

of a patient envisages risk of committing a crime against people’s health, life or personal 

safety risk of committing gross crimes against property, a crime of spying or drug offences1023. 

The type of care was enacted in situations of committing under the impact of severe 

mental disorder and assigned to this state an offender can commit a serious crime in future. 

The crime for which a criminal had been sentenced to forensic psychiatric care should not be 

severe; thus, there was a reasonable risk that the latter would commit a serious crime in 

future1024. The viewpoint presented in working papers for the amendments from 1991, was 

that this category of forensic psychiatric care was vital for protection of legal values1025.  

The constricted type of psychiatric care was regulated in the LRV. According, to the § 

16 of the LRV the discharge in such an instance was permissible if there was no longer a risk 

of committing a serious crime by the individual ascribed to his or her severe mental disorder 

and that personal and mental condition of the patient indicate that the need of custodial type 

of psychiatric treatment was no longer in need1026.  

The procedure of discharge in the situation of psychiatric care with specific discharge 

review was comprised of an application of the main doctor or patient himself filed to the 

county court. The assessment of the patient, which could lead to the application for the 

discharge was carried out first time after four months of the treatment and then after six 

months of treatment, had it been prolonged. The decision of the chief doctor could be appealed 

to the administrative court. Unlike LVSP the, LRV did not include the possibility of 

conditional discharge from the forensic psychiatric care1027.  
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The notion of “serious crime” in the view of the specific review of discharge was a 

crime directed against the life or personal integrity of other people. Despite that, there were 

also opinions that the relevant type of crimes could also be a crime against property such as, 

e.g. arson, drug crimes or spying1028.  

An individual could be placed under the forensic psychiatric care when there was a 

causal link between an act and a severe mental disorder or when at the moment of crime an 

individual was in a state of severe mental disorder, nonetheless there was no causal link 

between the criminal doing and a mental state of the individual, or the severe mental disorder 

occurred after committing a crime1029.  

 

3.5.4.3.2. The forensic psychiatric assessment.  

 

As author hitherto commented that the indications for the forensic psychiatric care in 

BrB deviated from those imprinted in LPT, e.g. the forensic psychiatric care for offenders 

with a mental disability. The cornerstone of the application of Chapter 31 § 3 was a certitude 

that a person had committed a crime; consequently, both objective and subjective requisites 

were fulfilled, and none of the situations excluding criminality of the crime took place. Had 

the evidence proved that the offender did not act with intent or negligence, he or she still 

could be placed under the psychiatric care1030.  

Equivalently to the solutions adopted in the bygone version of Chapter 31 § 3 the 

precondition of the psychiatric care was the need of ordering the medical assessment of the 

accused. The assessment was conceived based on the forensic psychiatric assessment Act 

SOU 1991:1137. In reality, the obligatory psychiatric assessment was deprecated ascribed to 

the fact that the waiting period was extended and despite legislative efforts to improve the 

situation, the change was not visible in practice1031.  

According to the § 1 of the LRPU the forensic psychiatric assessment has to dispense 

ensuing data: a) whether there was a ground for placing an individual under the forensic 

psychiatric care according to the Chapter 31 § 3, b) whether a crime was committed in a state 

                                                           
1028  C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer och och 

författningar om psykiatrisk tvångsvård rättspsykiatri m.m., Stockholm, 1992, p. 201. 
1029  Ibid. 
1030  Berg, N.O. Berggren, J. Munck, A. Werner, D. Victor, C. Örn, Kommentar till…, 1994, p. 342.  
1031  Ibid.  



255 

 

of severe mental disorder. The assessment ought to give consideration to the prospect of 

placement an individual under the care with discharge review1032. 

In situations when the grounds for issuing the forensic psychiatric examination are not 

met in the particular case, a court can order the assessment based on the § 7 of the LRPU. The 

wording of the paragraph as mentioned earlier put forward that assessment would take place 

when there would be a need of it stated by the court. One of the indications of so-called small 

assessment/medical certificate would be a situation of sending an individual under psychiatric 

care with a discharge review. When the court would provide such an instruction, the medical 

certificate would encompass the assessment of whether a delinquent met the settings for 

placement under psychiatric care. Such an assessment was called extended certificate. The 

certificate named in § 7 ought to be prepared as quickly as possible according to § 2 part 2 of 

LRPU1033. Starting from the year 1992, the § 7 assessment has to be prepared by the doctor 

with expertise in forensic psychiatry or with knowledge in forensic psychiatry1034.  

The practice was that courts frequently ordered the medical certificate based on the § 

7 when facing the question of a need for forensic psychiatric assessment1035. 

As it was already written, the forensic psychiatric treatment emanated from conditions 

provided in § 2. The first prerequisite of the forensic psychiatric assessment was the fact of 

committing a crime. In other words, the investigation gave ground to promote that an accused 

had committed a deed and then that there was a need for psychiatric assessment1036. The word 

“deed” indicated only the objective part, excluding subjective. Notwithstanding, there were 

voices in the literature of the subject, promoting that even LRPU made allowance to analysing 

the question of intent. One of the explanations was that although the act on forensic 

psychiatric assessment uses the term “deed”, still BrB used the term crime and from the 

perspective of BrB the indication of committing a crime can lead to the need of psychiatric 

assessment. The notion of crime incorporates both objective and subjective parts. The law 

regulating psychiatric assessment promotes that the forensic psychiatric assessment provides 

information helping to adjust the sanction, but on the other hand, it could also be employed 

                                                           
1032  Ibid.  
1033  Berg, N.O. Berggren, J. Munck, A. Werner, D. Victor, C. Örn, Kommentar till…, 1994, p. 343. 
1034  G. Holmberg, Rättspsykiatriskt undersökningsverksamhet 1991-1993. RMV Rapport 1994:2, Stockholm, 

1994, p. 52. 
1035  Ibid.  
1036 N. Wiklund, L.Lidberg, Frikänd efter rättspsykiatrisk undersökning, SvJt 1988, p. 543. 
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in the sentencing process as a whole1037. Likewise, it was not uncommon that the forensic 

psychiatric assessment was relevant when talking about a review of the requisites of the first 

instance court’s rulings by the court of the second instance. The court of the higher instance 

could change the ruling in part concerning the subjective part of the crime1038.  

However, the forensic psychiatric assessment cannot happen when the punishment for 

the committed crime was only fines1039.  

At this stage, there was no potentiality of appealing the forensic psychiatric 

assessment1040. 

The institutions of conducting psychiatric assessment varied. It could take place in the 

hospital or another facility. An expert in psychiatry or forensic psychiatry was suitable to 

carry out a medical certificate or forensic psychiatric assessment. The latter was obliged to 

devise the assessment with due diligence in a set by law periods. As maintained by the § 6 of 

the LPRU the period for issuing assessment was up to four weeks when an assessed individual 

was in custody and up to six weeks when the court saw it justified because of the difficulty of 

the case1041. The rationales for prolongation of the regular assessment period could be that the 

assessment was convoluted or there was a hardship to obtain needed information concerning 

the patient or even when at the particular lapse of time the number of assessments was 

noteworthy and usual periods of assessment were hard to reach1042. 

The medical certificate from § 7 of LRPU was to be relinquished to court as quickly 

as possible; consequently, there were no particular time restrictions provided in the law1043.  

According to the § 6 of the LRPU the context of the assement ought to be constructed 

by the aim indicated by the court and circumstances of the case1044.  

The assessment provided by the chief doctor supplemented the preceding one 

presented by the Social welfare board1045.  

                                                           
1037  N. Wiklund, L.Lidberg, Frikänd efter rättspsykiatrisk undersökning, SvJt 1988, p. 544. 
1038  N. Wiklund, L.Lidberg, Frikänd efter rättspsykiatrisk undersökning, SvJt 1988, p. 545.  
1039  . Westerlund, A. Strand, M. Dahlström, Brott och Påföljder. En lärobok i straffrätt om Brottsbalken, 

Stockholm, 2001 p. 447. 
1040  Ibid. 
1041  Berg, N.O. Berggren, J. Munck, A. Werner, D. Victor, C. Örn, Kommentar till…, 1994, p. 345. 
1042  Berg, N.O. Berggren, J. Munck, A. Werner, D. Victor, C. Örn, Kommentar till…, 1994, p. 346. 
1043  Ibid. 
1044  Ibid. 
1045  Ibid. 
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The court was not obliged to give ground for the decision to order the psychiatric 

assessment1046.  

In an instance, when the court did not sentence a delinquent to the care, the court still 

should give a proper intentness to the results of the assessment. This was important since that 

despite the fact of disapproval of need of psychiatric treatment, a perpetrator could be 

provided with aid fitting his or her state in another form such as e.g. probation1047. It would 

be an illustration of a situation when the psychiatric assessment would be precious indication 

while sentencing process not only in the question of psychiatric care but also in a better 

adjustment of the sanction to the particular wrongdoer1048.  

 

3.5.4.3.3. Forensic psychiatric care and other sanctions. 

 

The sanction of forensic psychiatric care could be amalgamated with other sanctions 

such as probation, conditional sentence or fines. The first of them was considered when the 

mental condition of an individual indicated that he or she would not commit a crime in future. 

In other situation, an individual could be sentenced to the probation when there was prognosis 

that the stay of latter under forensic psychiatric care would be short and the court could impose 

on an individual the sanction of probation first moment after the discharge from the care. 

Altogether, the other sanction could be imposed on an offender along with forensic psychiatric 

care when a previous criminal record of the offender provided that such a combination of 

sanctions would be most beneficial for the perpetrator1049.  

An offender could also be sentenced to the fines together with forensic psychiatric 

care. There were no particular indications in which situations a sanction of fines would be 

enacted. Realistically, it was a sanction which was directly connected to the type of crime 

committed by the offender. Often, fines were imposed on a perpetrator, together with 

probation1050.  

 

                                                           
1046  Ibid. 
1047  Berg, N.O. Berggren, J. Munck, A. Werner, D. Victor, C. Örn, Kommentar till…, 1994, p. 347. 
1048  Berg, N.O. Berggren, J. Munck, A. Werner, D. Victor, C. Örn, Kommentar till…, 1994, p. 348. 
1049  C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer och och 

författningar om psykiatrisk tvångsvård rättspsykiatri m.m., Stockholm, 1992, p. 203. 
1050  C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer och och 

författningar om psykiatrisk tvångsvård rättspsykiatri m.m., Stockholm, 1992, pp. 204-205. 
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3.5.4.4. The contract care.  

 

Probation (swe. Skyddstillsyn) with one of its forms called ”contract care” (swe. 

kontraksvård) can be a remedy to the bafflements present in the Polish system. It was 

introduced into the Swedish system in the year 1988. The idea was to furnish an alternative 

for the imprisonment1051. It is regulated within frames of two Chapters, the first of them is 

Chapter 28 § 1, 4, 6a and 6b and the second - Chapter 30 § 91052. The contract care cannot be 

categorised as a separate punishment; it is a special form of probation in BrB1053.  

The opening point for the illustration of the contract care in Sweden is § 1 of Chapter 

28. It regulates that protective supervision cannot be enacted when the punishment for the 

crime are fines. Going further, Chapter 28 § 4 disposes of that the probation, hence also 

protective supervision, can be enacted when the circumstances of the case indicate that 

punishment imposed on the offender can be other punishment than imprisonment1054.  

Apart from formal conditions, the protective supervision can transpire when it would 

cause an enhancement of the situation of the individual, both personal and social1055. One of 

the most prevalent examples of the need of protective supervision is the fact committing a 

                                                           
1051  A. Gillblom, K. Kihlberg, Tvingad av fri vilja Upplevelser av kontraktsvård, motivation och relation ur ett 

förändringsperspektiv, Göteborg 2007, p. 3. source: https://gupea.ub.gu.se/handle/2077/9419 accesed on 10th of May 

2019.  
1052  In choosing a sanction, the court shall, as a reason for imposing probation, give consideration to whether such 

a sanction can contribute to the accused refraining from continued criminality. As special grounds for probation, the 

court may consider:  

 1. whether a manifest improvement has occurred in the personal or social situation of the accused in some 

respect that may be presumed to have a bearing on his criminality, 

  2. whether the accused is undergoing treatment for misuse of a dependency producing substance or other 

condition that may be presumed to have a bearing on his criminality, or  

 3. whether the misuse of a dependency producing substance, or some other special circumstance necessitating 

essential care or other treatment, contributed to the commission of the crime and the accused declares himself willing to 

undertake treatment in accordance with a personal plan that can be realised in conjunction with the implementation of 

the sanction, or  

 4. whether the accused is willing for the probation to be combined with a condition of community service, and 

that such a condition is appropriate having regard to the accused as person and the circumstances in general. (Law 

1998:604) 
1053  M. Borgeke, At bestemma påföljd för brott, Stockholm, 2012, p. 378. 
1054  M. Borgeke, At bestemma påföljd för brott, Stockholm, 2012, p. 369.  
1055  M. Borgeke, At bestemma påföljd för brott, Stockholm, 2012, p. 376. 

https://gupea.ub.gu.se/handle/2077/9419
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crime as a result of an alcohol addiction1056 mental ailments of exhibitionism or other sexual 

deviations1057 or even suicidal risk1058.  

The ensuing situation is materialised when an individual has committed a crime and 

was already in the process of addiction treatment or different treatments1059 aiming at 

gambling addiction1060. The goal of contract care here is not to ameliorate the condition of the 

offender1061. The aim is to allow to continue the treatment and not to obstruct it by the 

custodial punishment. Simultaneously, there has been particular progress in the treatment at 

extant, and if continued, the measure would lead to improvement of the situation of the 

offender1062.  

The designation contract care is used only in the literature. The word „contract” was 

not adopted in BrB since it seemed to be problematic to interpret1063. The main aim of the 

measure was to give the resources to succour an individual in a particular state of addiction 

or another state as an outturn of committing a crime. The constraint was that a delinquent is 

willing to undergo treatment based on the plan prepared based on his or her condition. The 

court sentences an individual to the punishment, and the protective supervision is given as a 

replacement for it. In case when a perpetrator will not meet the obligations prescribed in the 

contract, the institution responsible informs the prosecutor’s office and probation office. In 

such state of affairs, the delinquent would be directed to undergo the initial punishment of 

imprisonment1064.  

The starting point for contract care is much alike as for the basic probation. Thus, there 

should be a crime committed and the punishment for this crime is imprisonment. The reason 

for the court to consider the contract care is the factor of committing a crime due to a state, 

which can be treated, therefore ascribable to addiction or another similar state1065. Alongside, 

                                                           
1056  N. O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., 

Stockholm, Supplement 5, July 2014, Chpater 30 § 9, p. 4.  
1057  N. O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., 

Stockholm, Supplement 5, July 2014, Chpater 30 § 9, p. 4. 
1058  M. Borgeke, At bestemma påföljd för brott, Stockholm, 2012, p. 393. 
1059  Ibid.  
1060  M. Borgeke, At bestemma påföljd för brott, Stockholm, 2012, p. 377.  
1061  N. O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., 

Stockholm, Supplement 5, July 2014, Chpater 30 § 9, p. 4. 
1062  M. Borgeke, At bestemma påföljd för brott, Stockholm, 2012, pp. 377-378.  
1063  N. O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., 

Stockholm, Supplement 5, July 2014, Chpater 30 § 9, p. 5. 
1064  Ibid. 
1065  M. Borgeke, At bestemma påföljd för brott, Stockholm, 2012, p. 379; O. Berggren, A. Bäcklund, J. Munck, D. 

Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., Stockholm, Supplement 5, July 2014, Chpater 28 § 6a, p. 5. 
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an individual wants to undergo the treatment voluntary with the latter of the plan, which can 

be executed in the course of probation. In the ruling, the court ought to mark the period of the 

punishment of the imprisonment with information that it was replaced by the contract care. 

In case if the perpetrator does not fulfil the conditions of the contract, the institution 

responsible for the care ought to inform Swedish Prison and Probation Service and 

prosecutor1066.  

The crime relevant for contract care is the crime punishable by one or more years of 

imprisonment. Nevertheless, according to working papers, the measure should not be enacted 

in situations when an offender has committed a severe crime1067. As a rule, the punishment of 

imprisonment cannot exceed the two years of imprisonment. Notwithstanding, it is a rule 

which can be departed from in individual cases1068.  

The starting point of sentencing to the contract care is that a court, according to Chapter 

30 § 41069 of BrB would come to closure that the appropriate punishment would be 

imprisonment. After this, if the court can analyze the circumstances of the case and decide 

whether there is a place for contract care1070. Concomitantly, when constructing the plan of 

treatment, its conditions ought to correspond, meaning – the period of the treatment, to the 

period of the initial punishment of imprisonment1071. By this, the Swedish legislator once 

again underlines the character of the contract care: to help the patient, but still to achieve the 

aims of the punishing constituent.  

As it was already stressed out, the contract care is in its core the measure created for 

addicts. Still, realistically, it also could be enacted in situations when there was a need for 

treatment of different mental ailments such as, i.e. exhibitionism or incest. Hence, it could be 

a mental state, which was not severe, as an outcome an offender could not be sent to the 

forensic psychiatric care1072. 

                                                           
1066  Ibid.  
1067  O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., 

Stockholm, Supplement 5, July 2014, Chpater 30 § 9, p. 2. 
1068  M. Borgeke, At bestemma påföljd för brott, Stockholm, 2012, p. 382. 
1069  In choosing a sanction, the court shall pay special attention to any circumstance or circumstances that argue 

for the imposition of a less severe punishment than imprisonment. In this connection, the court shall consider such 

circumstances as are mentioned in Chapter 29, Section 5. Source: DS 1999:36.  
1070  M. Borgeke, At bestemma påföljd för brott, Stockholm, 2012, p. 374.  
1071  M. Borgeke, At bestemma påföljd för brott, Stockholm, 2012, p. 384. 
1072  O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., 

Stockholm, Supplement 5, July 2014, Chpater 30 § 9, p. 5. 
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In case of drug or alcohol addiction, the need of treatment ought to be imminent and 

by that should be the only option to improve the state of the offender. Thereby, if the offender 

indicates the ability to cope with his state on his or her own, the treatment should not 

materialise1073.  

When the court sees the possibility of imposing contract care on an individual, the 

court can ask Prison and Probation Service to prepare the plan. The latter, based on the 

gathered information, prepare a plan in cooperation with a person responsible for the 

implementation of the plan into life and delivers it to the court. The plan encompasses the 

state of the offender, crime committed etc.1074. The plan ought to be accepted by the offender. 

The court can hear the perpetrator on the occasion of the plan. This implicates that he or she 

would be adequately informed, and the core of the plan should be understandable for the 

individual1075.  

What is more, protective supervision can be combined with the punishment of 

imprisonment, according to Chapter 30 § 11. The punishment of imprisonment ought to be 

short-term and could last from 14 days to three months1076, intimating that imprisonment can 

be combined with contract care1077. The aim of combining both punishments, according to the 

working papers, was not of any therapeutical character but was rooted in the type of crime 

committed and previous criminal record of the offender1078. It intricates that the imprisonment 

without the protective supervision, would last long, and the term of short imprisonment 

indicates this fact1079.  

The separate question is whether the contract care can be repeatedly imposed on an 

offender. The rule is that when an offender was already sentenced to it previously, he or she 

would be sentenced to contract care as an exemption. The possibility is excluded when the 

last contract care was enacted recently. At the same instance, one can find an opinion, that 

when talking about care for addicts, which was ineffective, it should be bared in mind that 

                                                           
1073  Ibid.  
1074  O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., 

Stockholm, Supplement 5, July 2014, Chpater 30 § 9, p. 8. 
1075  M. Borgeke, At bestemma påföljd för brott, Stockholm, 2012, p. 379. 
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these treatments oftentimes fail to succeed or an offender can return to dependency after some 

time; hence, the option of contract care should be open for this category of perpetrators1080.  

 

3.5.4.4.1. The court practice.  

 

3.5.4.4.1.1. NJA 1989 s. 564. 

 

In practice of the Swedish courts, the most continued period of imprisonment, when it 

is combined with protective supervision is three months, as it was already described. An 

example from practice when this period arose is the case NJA 1989 s. 564. In the given case, 

the offender was sentenced for drug trafficking and was sentenced to protective supervision 

combined with imprisonment for three months. The reason for such a punishment was that if 

not this option, the perpetrator could be sentenced for long-term imprisonment. However, 

since she would not be able to take care of 10 years old daughter, the court considered the 

contract case1081. 

 

3.5.4.4.1.2. RH 2007:11. 

 

The case particularly interesting from the point of view of Polish perspective is the 

case of 79 years old man who was accused of sexual exploitation of minors according to 

Chapter 6 § 41082 and sexual molestation in accordance with Chapter 6 § 7 of BrB1083. In the 

                                                           
1080  M. Borgeke, At bestemma påföljd för brott, Stockholm, 2012, pp. 381-382. 
1081  NJA 1990, s. 578, after O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. 

Kap. 25-38., Stockholm, Supplement 4, January 2014, Chpater 30 § 11, p. 2.  
1082  A person who engages in a sexual act with someone under eighteen years of age and who is that person's 

offspring or for whose upbringing he or she is responsible, or for whose care or supervision he or she is responsible by 

decision of a public authority, shall be sentenced for sexual exploitation of a minor to imprisonment for at most four 

years. This also applies to a person who, in circumstances other those mentioned previously in this Chapter, engages in 

a sexual act with a child under fifteen years. If the person who committed the act exhibited particular lack of regard for 

the minor or if the crime by reason of the minor’s young age or otherwise is regarded as gross, imprisonment for at least 

two and at most eight years shall be imposed for gross sexual exploitation of a minor. (Law 1998:393), source: DS 

1996:36.  
1083  If a person sexually touches a child under fifteen years of age otherwise than as previously provided in this 

Chapter, or induces the child to undertake or participate in an act with sexual implication a fine or imprisonment for at 

most two years shall be imposed for sexual molestation. A sentence for sexual molestation shall also be imposed on a 

person who by coercion, seduction or other improper influence induces a person who has attained the age of fifteen but 

not eighteen to undertake or participate in an act with sexual implication if the act is an element in the production of 

pornographic pictures or constitutes pornographic posing in circumstances other than those relating to the production 

of a picture. This shall also apply if a person exposes himself or herself in such a manner that the nature thereof gives 
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period from January 2004 till May 2006 he repeated on multiple occasions the mentioned 

crimes. The District Court ruled that T. B. committed mentioned crimes against L.B. and J.B. 

The punishment for those crimes was up to two years of imprisonment. T.B. was sentenced 

to two years of imprisonment1084. 

T.B. appealed, asking for a sentence of protective supervision together with psychiatric 

detention and for decreasing the term of the imprisonment.  

The court asked the Prison and Probation Service for the examination of the individual. 

The opinion stated that a delinquent presented a very high risk of return to a crime. According 

to the results of the examination, T.B. did not present an understanding of the consequences 

of his deeds; hence, the non-custodial punishment is not advised1085. The psychiatric 

assessment, on the other hand, promoted that offender was not in a state of severe mental 

disorder; still, he was in crisis after being discovered and as a repercussion of the reaction of 

the society. T.B. asked for help in order to avoid certain behaviours in future. In the 

psychiatric opinion, the risk of recidivism was set as low; hence, the most congruous 

punishment would be protective supervision combined with open psychiatric care1086.  

 The court has reached the conclusion that the most fitting punishment for this crime 

would be contract care combined with open psychiatric care. Making allowance to the 

character of the crime, the additional punishment was imposed in the form of three months of 

imprisonment1087.  

 In a dissenting opinion, one of the judges of the adjudicating board voiced an opinion 

that based on the circumstances of the case the punishment ought to have a form of protective 

supervision together with open psychiatric care1088, hence without imprisonment.  

 The case seems to show the process of examination, whether the contract care can be 

enacted in the case arousing negative emotions of the society. It shows the flexibility of the 

institution of the contract care and the possibility of choosing it even in cases of sexual crimes 

directed at minors.   

 

                                                           
offence or otherwise manifestly behaves indecently by word or deed towards the latter in a way that flagrantly violates a 

sense of propriety. (Law 1994:1499) 
1084  RH 2007:11.  
1085  Ibid.  
1086  Ibid.  
1087  Ibid.  
1088  Ibid.  
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3.5.4.4.1.3. NJA 2006 s. 212. 

 

In the case of NJA 2006 s. 212, M.C. has committed a crime from Chapter 6 § 4, the 

crime of child pornography and sexual exploitation of a minor1089. When determining the 

punishment for the crime, the court promoted that M.C. has fought against his sexual identity 

and lived an ordinary life. However, he was in need of long-term psychiatric treatment. The 

Court adopted a standpoint that in order to reduce the risk of committing a crime in the future, 

M.C. ought to be sentenced to the protective supervision with a plan of treatment. The 

offender was instructed about the plan and was eager to take part in it1090.  

The Supreme Court, after perusing Chapter 30 § 9 of BrB came to the conclusion that 

contract care should be enacted in order to prevent future crimes. The court wrote in 

substantiation that the mentioned care could be enacted towards the offenders with an 

addiction problem, but also in other states1091.  

The court promoted that in working papers, the opinion was imprinted that the proper 

crime leading to the contract care should not be punished for more than two years of 

imprisonment. The Supreme Court opinioned that in the case at hand, the punishment was 

one year and six months, hence the protective supervision with a plan of treatment could be 

an apt picking1092.  

The adjudicating panel also scrutinizes a plan of treatment. It consisted of weekly 

individual conversation, apart from holidays and summer vacations. The therapy should 

concentrate on an attitude of the offender towards crime, consequences of it to the victims 

and research of the factors, which lead to this type of situation. Since the contract care was 

already executed the Prison and Probation Services provided an opinion that M.C. followed 

the plan for a year, resulting in improving his state. Nevertheless, in view of the criminal value 

and character of the crime, the treatment is not sufficient intervention. Hence the Supreme 

sentenced M.C. for one year of imprisonment1093.  

The case presented the process of hesitation between the character of the crime and 

punishment of imprisonment and the contract care as a too soft reaction to the crime, giving 

                                                           
1089  NJA 2006 s. 212.  
1090 Ibid.  
1091 Ibid.  
1092 Ibid.  
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advantage to the progress in treatment and personal capacity of the individual. It is a perfect 

exemplar of the attitude towards the offenders committing sexual crimes aimed at minors. It 

seems that tendencies are growing toward treating and not sending to prison. It should be seen 

as a very desirable direction seen through the glasses of the Swedish BrB. The contract care 

is still the punishment, which, due to its composition, can be adjustable and combined or 

replaced by the punishment of imprisonment.  

 

3.5.5. Contemporary regulation of protective measures.  

 

3.5.5.1. Introduction. 

 

Starting from the beginning of 21st century, Chapter 31 was amended on numerous 

occasions. As an outcome, the measure of care for juvenile offenders was transferred to 

Chapter 32. Following, Chapter 31 regulated two measures such as placement under care 

according to the LVM in § 2 of Chapter 31 and placement under psychiatric care based on 

Chapter 31 § 3. Accordingly, those measures were regulated in the Act on Forensic 

Psychiatric Care (1991:1129) and Act on care for addicts in particular cases (1988:870)1094.  

What is riveting, the court will have according to the law a fuller range of influence on 

the process of the execution of a measure. The point worth of attention also is the regulation 

imprinted into the RB concerning the possible actions of prosecution while facing the case in 

which an offender committed a crime, e.g. in a state of severe mental disorder1095. 

The measure regulated in Chapter 31 § 2 endured without any changes. Still, it is measure 

with the rare practice of its use1096. The fact of sporadic use of the care for addicts could be 

explained by the fact that courts continually sentenced a perpetrator to the probation1097.  

The scope of application of this measure is also reduced to the situations when the care 

under SoL could not take place, hence the age of an individual is not giving ground of 

                                                           
1094  O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., 

Stockholm, maj 2012, Kapitel 31, p.1. 
1095  O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., 

Stockholm, maj 2012, Kapitel 31, p.2. 
1096  T. Ekbom, G. Engström, B. Göransson, Människan, brottet, följderna. Kriminaliteten och kriminalvård i 

Sverige, Stockholm, 2010, p. 52. 
1097  G. Westerlund, A. Strand, M. Dahlström, Brott och Påföljder. En lärobok i straffrätt om Brottsbalken, 

Stockholm, 2001 p. 545. 
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implementation of such measures as juvenile care1098. On the other hand it also is a measure, 

which can be activated by the fact that an individual is not showing a will of voluntary 

treatment of his or her addiction and social services, first of all, shall seek free will care and 

only if care for addicts is last resort the form of placement under care is compulsory1099.  

 

3.5.5.2. Care for addicts.  

 

3.5.5.2.1. Care for addicts under the Penal Code 1962.  

 

 It is in courts gesture to send a wrongdoer to a social welfare committee, or if the latter 

is already under the social welfare measures, the social welfare committee can arrange care 

under the LVM. Identically, a crime committed can be punished to a maximum of one year 

of imprisonment1100, at the same time the lowest border of the punishment was not set, in 

consequence, a measure can be enacted even in cases when the punishment for the crime were 

fines1101.  

The wording of Chapter 31 § 2 is the fillowing: 

If a person who has committed a crime can be made subject to a treatment under the Law on 

the Treatment of Addicts (1988:870), the court may hand the case over to the social welfare 

committee or, if the person in question has already been admitted to an institution where such 

treatment is provided, to the board of such an institution, to arrange the necessary treatment. 

The social welfare committee or institutional board shall be consulted before the court takes 

its decision. 

If the punishment provided for the crime is more severe than imprisonment for one 

year, a committal for institutional treatment in accordance with the first paragraph shall be 

ordered only if there are special grounds for so doing1102. 

 The essence of the article has not departed from the previous version of the § 2 and 

can impose on offender care instead of sending him or her to the prison. On the other hand, it 

                                                           
1098  L. Linberg, N. Wiklund, Svensk rättspsykiatri. Psykiskt störning, brott och påföljd, Lund, 2004, p. 2005.  
1099  M. Borgeke, Att bestämma påfoljd för brott, Stockholm, 2016, p. 459. 
1100  G. Sterzel, M. Borgeke, Studier rörande påföljdspraxis med mera, Stockholm 2005, p. 134.  
1101  M. Borgeke, Att bestämma påfoljd för brott, Stockholm, 2012, p. 405. 
1102  Ds 1999:36 with authors modifications concerning the title of the Law, where in original version the word 

used was “drug abusers”, despite the fact that Swedish word “missbrukare” in translation means “addict”, thereby using 

term drug abusers is potentially indicating that the scope of application of law was only to drug addicts.  
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is a compulsory measure, which is triggered by the fact that a patient is no longer expressing 

the willingness of treatment and the treatment is necessary according to social services 

opinion1103.  

Notwithstanding, the laws on which mentioned measure relies were amended on 

various occasions. The most far-reaching amendment from the perspective of Chapter 31 §2 

was an amendment of the LVM, which took place on the 5th of July 20051104.  

 The measure from § 2 is in a binding version of the BrB a sanction. The BrB 

incorporates a solution that an individual can be placed under the care in accordance with the 

LVM instead1105. It is up to the court to investigate whether the preconditions laid down in 

the LVM are materialised in the case. At each instance, a court has to inquire into the fact 

whether an offender is in need of the care and at the same time whether care provided under 

SoL, could be enacted in the in particular case1106. The next precondition, which has not 

undergone any changes, comparing to the previous version of the regulation, is the severity 

of the crime committed by a perpetrator. In consequence, the care for addicts is taking into 

consideration the criminal deed, which is punished with the sanction of imprisonment not 

exceeding one year. If a delinquent has committed multiple crimes, each deed is appraised, 

hence if one of the crimes surpasses one year an individual, as a rule, cannot be placed under 

the care for addicts1107.  

Notwithstanding, if the punishment exceeds one year, there is also a possibility of 

placing an individual under care for addicts if special circumstances indicated such a need1108.  

Attentive analysis of Chapter 31 § 2 corroborates that there is a minimum range of 

punishment severity which can be ground for sending an individual to the care. In 

consequence, care for addicts can be a choice when a crime is punished with fines or even not 

punished at all due to the waiver of prosecution1109.  

 The precondition of great importance is the correlation between a crime or crimes 

carried out by the perpetrator and a state of addiction of the latter, which indicated a need for 

                                                           
1103  M. Borgeke, Att bestämma påfoljd för brott, Stockholm, 2012, pp. 403-404.  
1104  Ibid.  
1105  K. Sandahl in: P. Asp och andra, Brottsbalken (kapitel 25–38): en kommentar, Stockholm, 2018, p. 1484. 
1106  N. Jareborg. J. Zila, Straffrättens påföljdslära, Stockholm 2005, p. 52. 
1107  O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., 

Stockholm, maj 2012, Kapitel 31 § 2, pp. 1-2.  
1108  Westerlund, A. Strand, M. Dahlström, Brott och Påföljder. En lärobok i straffrätt om Brottsbalken, 

Stockholm, 2014 p. 509.  
1109  Ibid.  
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care. The court in the course of investigation has to probe whether preconditions enumerated 

in § 4 of LVM are met. The care is not constrained by any periods and depends on the state 

of a patient1110.  

As an additional condition implementing previous one is also the existence of an 

obvious risk of causing severe harm to the perpetrator himself or people in the surrounding1111.  

 

3.5.5.2.2. Forms of care for addicts.  

 

The care for addicts could have two forms one of which is care at the place of living 

according to § 22 of LVM and on the other hand when the state of a delinquent indicates such 

a necessity the latter can be placed into the specialised facility based on the § 24 of the law1112. 

Notwithstanding, as soon as the health condition of an individual envisage the possibility of 

transferring to the care at the place of residency the patient would be discharged from the 

inpatient treatment ascribed to § 27 of LVM1113. The surmise one can reach is that Swedish 

legislator gives an advantage to non-custiodial treatment, so in this case, to the care at the 

place of residence.  

Chapter 31 § 2 forms typical for Swedish penal law symbiosis of care of addicts 

regulated in BrB and in the legal act which can be labelled as an administrative one, in our 

case LVM.  

 

3.5.5.2.2. Care for addicts under Penal Code 1962.  

 

The most crucial paragraph of LVM from the perspective of BrB is § 4, which 

particularise the preconditions of the care for addicts. The set of preconditions forms a narrow 

field of application of care for addicts1114.   

The wording of § 4 is as follows: 

The compulsory care will be decided upon, when: 

                                                           
1110  O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., 

Stockholm, maj 2012, Kapitel 31 § 2, pp. 1-2. 
1111  N. Jareborg. J. Zila, Straffrättens påföljdslära, Stockholm 2017, p. 52. 
1112  K. Sandahl in: P. Asp och andra, Brottsbalken (kapitel 25–38): en kommentar, Stockholm, 2018, p. 1484. 
1113  Ibid.  
1114  M. Borgeke, Att bestämma påfoljd för brott, Stockholm, 2012, p. 405.  
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1. a person as a result of ongoing abuse of alcohol, drugs or volatile solvents is in need of 

care in order to cure of their addiction,  

2. care cannot be provided in accordance with the Social Services Act (2001:453) or by any 

other means, and 

3. he or she as a result of addiction:  

a) exposes his or her physical or mental health to serious danger; 

b) runs an obvious risk of destroying his life; 

c) there is a risk of causing serious harm to himself or a related person. 

If for a shorter period of time a person was provided care under the psychiatric care Act 

(1991: 1128), this does not prevent a decision on compulsory care under this Act. Law (2005: 

467)1115. 

 One can conceive the set of indications of the care stemming from § 4, which are the 

following: 

1) an individualrequires care for addicts ascribed to the fact of abuse of alcohol, drugs or 

other volatile substances; 

2) an individual cannot be under the care of social services or placed under another form 

of care; 

3) an individual is imperilled by his or her addictions, his or her mental and physical 

health for serious danger, is causing a delapitade risk to his or her life or is cause a 

danger of harm to himself or related people1116.  

The first precondition of the application of this act is the abuse of alcohol, drugs or 

volatile substances. According to § 5 of Alcohol Act (2010:1622)1117 under the locution 

“alcohol” one should understand drinking beverages which contain 2,25‰ or more of spirits. 

Identically, to the previous version of the regulation under the drug misuse is 

understood each abuse of drugs, which is not dictated by medical reasons. As an ongoing 

abuse of drugs is understood the need for daily injection or comparable to daily injections, 

notwithstanding the settings or means of injection1118.  

                                                           
1115  Lag (1988:870). 
1116  M. Borgeke, Att bestämma påfoljd för brott, Stockholm, 2016, p. 459. 
1117  Alkohollag (2010:1622) 
1118  O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., 

Stockholm, maj 2012, Kapitel 31 § 2, p. 3. 
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Under the volatile substances are understood substances, which can be an intoxicating 

character after sniffing, e.g. benzene, xylene, toluene which can be found in widely accessible 

products such as paint, glue et cetera1119.  

The abuse of alcohol is according to the preparatory works for the act not only mere 

exceeding consumption but also the continuance of a consumption. The sole overconsumption 

could also meet the preconditions form § 4 of LVM; nevertheless, it was not meeting the 

conditions of addiction. Hence, in order to say that an individual is addicted to alcohol, there 

should be a lasting consumption of alcohol, and as for amount, according to preparatory 

papers, it cannot be too insignificant. However, the question of the amount of alcohol 

consumed should be assessed at each instance; consequently, the main threshold is whether a 

permanently consumed amount of alcohol contributes to problems with health or with 

functioning in society. Equivalently to the previous version of the § 2 pathological 

intoxication is not in the range of use of LVM1120.  

The next type of the abuse mentioned in § 4 is drug addiction in a form which leads to 

the necessity of care, and the state of a delinquent meets the preconditions.  

One of the first preconditions is that as a turnout of the addiction, a person puts him or 

herself under the danger for corporal or mental health. The outlook is that an individual’s 

health is influenced by the abuse of substances enumerated in § 4, or there is a serious risk of 

a negative influence of the abuse for mental or physical health. As an example, given in the 

commentaries to BrB one can find the fact that ascribed to the abuse of alcohol, drugs or 

volatile substances a person does not eat properly, is at risk of freezing. In summary, the 

absence of care for addicts and by that abstaining from alcohol, drugs or other substances will 

cause serious danger to the health of the individual1121. The character of that risk should be 

palpable. The need for abstaining from particular substances is dictated by the fact that 

otherwise, the severe harm to the health of the offender can take place1122.  

The second precondition is that an individual is destroying his or her life from a social 

point of view. In such a state of affairs, an individual can lose his employment ascribed to the 

                                                           
1119  Ibid.  
1120  Ibid. 
1121  O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., 

Stockholm, maj 2012, Kapitel 31 § 2, pp. 3-4. 
1122  I. Witholm, Tvångsvård vid psykisk ohälsa och missbruk, in: L. Vahlne Westerhäll(red.), Tvångsvård och 

psykisk ohälsa, Göteborg 2012, pp. 134-135. 



271 

 

addiction, can become a prostitute or a criminal, can become homeless or live in much-

eradicated living conditions1123. It can also be seen as a fact eliminating the possibility of 

getting an education, especially when talking about young delinquents1124.   

The last pre-indication of care is that an individual due to his or her addiction can cause 

serious harm to him or herself or to related people. The nature of harm can warry between 

mental, physical or economical1125. As an example of such a risk could be an attempt to 

commit suicide or just mere risk of depriving oneself of his or her life, auto aggression et 

cetera1126.  

Under the locution ”related people” were recognised individuals who are in such a 

relationship with an addict that could be targeted with possible serious harm, e.g. children, 

parents, wife, friends1127. The character of harm could be either physical or mental. Despite 

that, the opinion was that only economic harm could not be seen as relevant here1128.  

The administrative court ruled the placement under care for addicts after the petition 

of the social services, and oral hearing before the court. Placement under the care ought to 

take place as quickly as possible; nevertheless, care can be as a rule executed only after a 

sentence will become legally binding. A ruling of the court can be appealed. Care can last up 

to six months. The sole process of care is regulated by the Health and Medical Services 

Act1129. 

It was in courts power to place an individual under custody during the period of appeal 

following Chapter 24 § 21 of RB. An appeal could be concomitantly a signal to the social 

services to postpone the placement under the care. In reality, social services place an 

individual under the care even before the period for appeal has lapsed1130.  

                                                           
1123  O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., 

Stockholm, maj 2012, Kapitel 31 § 2, p. 4. 
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1130  M. Borgeke, Att bestämma påfoljd för brott, Stockholm, 2016, p. 460.  
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A discharge from the facility could take place according to § 20 when the aim of the 

care would be met, still not earlier than six months from the start of the care. The National 

Board of Institutional Care determined a decision on discharge from the facility. 1131.  

The work of the system was of such a construction that even when the court came to 

the conclusion that measure of care for addicts will or will be not enacted, there is a possibility 

of amendment of the decision whether an individual was or not in need of treatment. This 

solution was a safety vent in order to have a prospect to adjust decision on care to the current 

state of a delinquent. As a denouement, proper authority was in power to change a decision 

either place an individual under the care according to LVM or discharge an individual from 

the ongoing care for addicts1132.  

There can also occur an instance in which an administrative court would not find that 

preconditions of care for addicts were met and reverse a ruling of a court in criminal case or 

decision of social services. In such a turn of events, a prosecutor based on Chapter 38 § 2, 

could issue a petition to the court to impose on an offender sanction of different type1133.  

Social welfare, in its opinion, should encompass the only conclusion whether there is 

a need for care and how it would be executed. Contrary to the preceding version of Chapter 

31 § 2, an opinion was not binding to the court. Still, this the social services authority was 

also autonomic in assembling an opinion1134.  

In the state of affairs when a court will sentence an individual to the prison, there still 

was a possibility of sending an individual to the care according to LVM after serving a period 

of sanction of imprisonment. The same, when a perpetrator was sent to care for addicts, the 

decision can be amended, and an individual could be transferred to serve the punishment, e.g. 

of imprisonment1135.  

According to the wording of Chapter 31 § 2 one of the preconditions of placement of 

a delinquent under the care for addicts was receiving an opinion from social welfare. The 

viewpoint of BrB is that a court was not bound by the opinion. Nonetheless, as a precondition 

                                                           
1131  O. Berggren, A. Bäcklund, J. Munck, D. Victor, F Wersäl, Brottsbalken. En kommentar. Kap. 25-38., 

Stockholm, maj 2012, Kapitel 31 § 2, p. 4. 
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of the care, it implied that the court should make allowance to the decision together with other 

circumstances such as a type of crime committed by an offender1136.  

Oftentimes, there can be a choice between placing an individual under the care for 

addicts or under probation. Notwithstanding, the possible course of action was simplified by 

the fact that care for addicts was based on the free will of treatment by a delinquent according 

to LVM. Whereas, probation was a sanction, which can be imposed on an offender in a wide 

array of situations. Additionally, there was also a possibility to sentence an individual to the 

probation with the concomitant obligation to undergone particular care1137.  

On the day when a court issued a ruling, it delivered to the social welfare, and a person 

was taken into the facility where care will take place according to § 22 LVM. The source of 

such bidding was regulated in § 20 of the Act on notification of ruling in particular cases 

(1990:893)1138. When an opinion of social welfare committee was negative, hence the care 

for addicts could not take place, or the court will come to such a conclusion, an accused could 

be sentenced to usual sett of sanctions provided for committing a particular crime1139. 

 

3.5.5.2.3. The care for addicts and probation. 

 

The separate question was an interconnection between probation and care for addicts. 

In practice, when facing a choice between probation and a measure of care for addicts, a court 

has imposed on care for addicts in a limited number of situations. One of the first exemplars, 

was a situation in which an individual had been already placed under the care for addicts or 

social services applied for it or was planning to apply to administrative court in order for the 

individual to be placed under the care for addicts, thus the court has already issued a decision 

or has not yet decided on the matter. In other cases, the court favoured the sanction of 

probation with the concomitant obligation of treatment for addicts. When a sanction of 

probation cannot be enacted, there was always a possibility of choosing a conditional 

sentence, which can be imposed on offender together with care for addicts1140.  
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3.5.5.2.4. Procedural aspects of RB  

 

 The way of proceeding of a prosecutor was regulated not only in RB but also in the 

LVM, to be more accurate in § 46, which was similar to the solution adopted in the 90s of the 

XXth century. The crux of the regulation was that the prosecutor was in power to waive a 

prosecution when there was a possibility of sending an individual to the care under LVM. In 

order to enact this right, separate conditions should be met. The opening one is that a crime 

should be of public prosecution. Successive, the deed committed by an offender was carried 

out before care took place. The quintessence of § 46 of LVM was to avoid the need for 

disrupting already appointed treatment. The same explanation was valid in situations when 

an individual was discharged from care; still, he or she articulated the will of voluntary 

placement under the care1141. 

 

3.5.5.3. Forensic psychiatric care.  

 

 As was already mentioned, starting from the Protective Law project, the Swedish 

Legislator decided to leave behind the institution of accountability as a result of the partial 

rejection of the classical school of criminal law. That being so, offenders who have committed 

a criminal act in a state of severe mental disorder are committing a crime. Above all, the 

mental state of a perpetrator is of great importance when it comes to sentencing, whether 

through the construction of presumption against imprisonment in favour of forensic 

psychiatric care1142 or as a mitigating circumstance leading to less severe punishment.  

 The forensic psychiatric care measure is viewed as a substitute for imprisonment in 

cases where a person suffers from a severe mental disorder during the course of court 

proceedings and is in need of special care. When talking about forensic psychiatric care, two 

aspects need to be analysed: whether the crime was committed while in a state of severe 

mental disorder; or whether the severe mental disorder has occurred during the court 
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proceedings, such that the offender was in a normal state of mental health at the instant of the 

crime, but became ill when the court proceedings were under way1143.  

 Chapter 31 § 3 has not been amended compared to the previous version; consequently, 

the wording of the paragraph is in force starting from the year19911144.  

In order to place an offender under forensic psychiatric care, the crime should be 

committed under a state of severe mental disorder, or the offender should be in a state of 

severe mental disorder during court proceedings and there should be a need for compulsory 

psychiatric treatment. Therefore, contrary to the viewpoint adopted in Chapter 30 § 6, there 

is no need for a causal link between the act and the mental state of a perpetrator, with the 

exception of a case when the court will rule for forensic psychiatric care with a special review 

of discharge. In consequence, in order to place an offender under simple forensic psychiatric 

care the perpetrator doesn’t have to be in a state of mental disorder for the moment of the 

crime. This solution proves that the mental state of the offender is taken into account for the 

moment of court proceedings1145.  

A measure of forensic psychiatric care can be combined with other sanctions, exclusive 

of sanction of imprisonment or other care. When juxtaposing care under LVM and forensic 

psychiatric care the decision on forensic psychiatric care is final, consequently without any 

further examination by the responsible organs1146. An additional difference is that the offender 

cannot be sent to forensic psychiatric care when the punishment for the crime he or she has 

committed was a fine1147. 

Such an attitude is rooted in the conditional structure of the measure of forensic 

psychiatric care – that it is based, among others, on the medical assessment of a person carried 

out by an expert. The difference is even more profound due to the court’s power to send an 
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individual to forensic psychiatric care even though a psychiatric assessment of the delinquent 

is not indicative of a need for such treatment1148. 

The indications for forensic psychiatric care according to Chapter 31 § 3. 

 Chapter 31 § 3 enumerates the conditions under which an individual can be 

exposed to forensic psychiatric care. The very first precondition is committing a crime, thus 

both the objective and subjective parts of crime should be decoded from the act committed 

by the individual. Therefore, the mental state of the offender is not the vantage point from this 

perspective. Contrary to Chapter 30 § 6, when discussing forensic psychiatric care, the 

condition of a causal link between a crime and the mental state of a delinquent is not 

relevant1149. The proposal 1990/91:58 presupposed that the state of severe mental disorder, in 

order to be grounds for forensic psychiatric care, could occur at the moment of the crime, but 

also at the moment of court proceedings. The ratio legis of this inclination was that a person 

who was in a state of severe mental disorder during the court proceedings presented a higher 

risk of recidivism, and should therefore be sent to forensic psychiatric care on an equal basis 

to a perpetrator who was in a state of severe mental disorder at the moment of the crime, hence 

there was a causal link between a committed crime and the mental state of a wrongdoer1150.  

 A further precondition enumerated in BrB is the necessity of a medical assessment. 

Matters referring to the need for an assessment are regulated in the Forensic psychiatric 

assessment Act (1991:1137) LRPU1151. 

 According to § 3 of LRPU, an examination conducted by a forensic psychiatrist is 

obligatory when there is the possibility of sending an individual under special discharge 

review or from a senior doctor when a perpetrator is already a patient under their care. When 

a person is to be sent to forensic care without a special discharge review the psychiatric 

assessment is not obligatory; still, a court has to ask for a medical certificate based on § 7 of 

LRPU 1991:20411152. 

 The aim of the medical assessment based on § 1 of LRPU is to provide an answer 

as to whether there are any grouns for placement of a perpetrator under forensic psychiatric 
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care mentioned in Chapter 31 § 3. The second aim is to respond to whether an offender 

committed a crime in a state of severe mental disorder1153.  

 A medical certificate regulated under § 7 of LRPU is prepared when there are 

grounds for it and a doctor will prepare it. As was already mentioned, these are grounds for 

forensic psychiatric care without a special discharge review1154. The assessment of a 

perpetrator can arise when a person was sentenced to probation; the court can order a forensic 

psychiatric assessment when there is reasonable doubt concerning the mental health of an 

individual1155.  

 A forensic psychiatric assessment according to § 2 of LRPU should be prepared as 

soon as possible, but not later than six weeks – or four weeks when an individual is already 

in custody – counting from the time when the decision on preparing a psychiatric assessment 

was delivered to the particular facility. A forensic psychiatric assessment can be ordered 

starting from the time when the prosecution was instigated A medical certificate can be 

provided to the court by the psychiatrist. This can take place when there are no grounds for 

forensic psychiatric assessment1156.  

 § 2 of LRPU comprises grounds for the forensic psychiatric assessment. The first 

condition is that a delinquent has committed a crime or an investigation is leading to the 

conclusion that he or she has committed a crime. Nevertheless, a forensic psychiatric 

assessment will not take place when the punishment for the crime committed is a fine1157.  

 As was already mentioned, a precondition of a forensic psychiatric assessment is 

the fact of committing a doing (swe. gärningen) contrary to the solution adopted in Chapter 

31 § 3 where the term “crime” is used (swe. brott). It no longer means that LRPU makes 

allowance only for the objective part of the crime. Therefore, it is irrelevant whether a crime 

was committed with intent or due to negligence1158. 

                                                           
1153  Ibid. 
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 On the other hand, a medical certificate regulated in § 7 comes into play when an 

individual committed a crime or there is a probability that a crime was committed and there 

are concerns about the mental health of the offender1159.  

 There are no definite possibilities to appeal a forensic psychiatric assessment1160.  

 A forensic assessment is carried out by a chief doctor at the establishment where 

the assessment will take place, or another doctor – appointed by the head of the facility. The 

doctor preparing the assessment has to be an expert in forensic psychiatry. The competence 

of the doctor should be the same when preparing the medical certificate regulated in § 71161.  

 The deadlines for the preparation of a forensic psychiatric assessment are regulated 

in § 6 of LRPU, which stipulates that the maximum period for the process of assessment 

should not exceed four weeks1162. In exceptional circumstances, the period can be six weeks, 

with the proviso that a court will approve the prolonged period. In the proposal 1990/91:58 

the opinion was that the terms given in § 6 are mere maximum periods setting certain 

boundaries. The above-mentioned lengthening of the assessment period is the interval from 

case to case and stems from the fact that the assessment is complicated or that it is hard to 

carry out due to the patient’s condition1163. 

 When discussing the medical certificate regulated in § 7 of LRPU, it has to be delivered 

as quickly as possible. The Act does not set any specific timeframes. As for the context, the 

forensic psychiatric assessment should be written in such a way that it provides answers to 

the questions raised by the court1164. The medical certificate can be of two types. The first one 

is simple (swe. enkel). This aims to provide information that will be helpful during the process 

of choosing a sanction. The second type of medical certificate is an extended one (swe. 

utvidgad), which can be grounds for placement under forensic psychiatric care without a 

special discharge review1165.  
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 A court can receive an assessment, medical certificate and the opinion of a senior 

doctor from Social Services in accordance with § 12 of LRPU1166.   

 Even though the outcome of an assessment is that an offender is in need of forensic 

psychiatric treatment, that doesn’t mean it will transpire. As an example, there can be a state 

of affairs in which the court will conclude that requisites of crime were not realized in the 

case at hand due to lack of, e.g., intent. It is in the court’s power to weigh up whether the 

preconditions for forensic psychiatric treatment are fulfilled. The court can come to the 

assumption that another sanction will be more congruent with the case. For example, a court 

can sentence a perpetrator to probation, with all the possibilities for putting additional 

obligations on the convicted individual1167.  

 In practice, the extent of a court’s decision-making is restricted, e.g., in the situation 

where a delinquent is already a patient undergoing forensic psychiatric care. The court can 

sentence an individual to another sanction, which is not in conflict with forensic psychiatric 

care. One possibility for modification is in changing the character of care from simple to 

forensic psychiatric care with a special discharge review1168. 

 The situation can occur where there will be two assessments: one from the Board of 

Social Health and Welfare and the second from the doctor who carried out the original 

assessment. In practice, more credibility is given to the assessment by the Board of Social 

Health and Welfare, notwithstanding that it is the court’s role to compare particular parts of 

both assessments and come to a conclusion as to whether forensic psychiatric care is needed 

and, if the answer is positive, which type of care is more suitable1169. The difficulty the court 

faces in analysing assessments is visible in practice and will be discussed in further parts of 

this work.  

 As has already been mentioned, there is no need for a causal link between the 

committed crime and the mental state of the offender when talking about the necessity of 

forensic psychiatric care. The reason for such a solution stems from the viewpoint that there 
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can be a simulation of a state of severe mental disorder or there can be a condition of an 

offender's so-called reactive states. In preparatory papers it was put forward that a causal link 

is reducing the courts’ capability to choose the appropriate sanction and by that to make 

allowance for all the circumstances of the case1170.  

 Notwithstanding, the role of the causal link between a crime and the mental state of 

the perpetrator is crucial from the point of view of Chapter 30 § 6, i.e. answering the question 

as to whether a delinquent can be sent to prison or not. The second already analysed factor is 

the question of the mental state of an individual as a mitigating circumstance.  

 In a situation where the need for treatment is not far-reaching in time, care can be 

carried out contemporaneously with a sentence of imprisonment. There is also an open option 

that a convict will be transferred to the hospital if such a requirement arises1171. 

 Forensic psychiatric care cannot be enacted if the crime committed by a person is 

punishable by a fine1172.  

 The fact that the court has already sentenced an individual to forensic psychiatric care 

does not foreclose the possibility of the court choosing this measure in a new case, too1173. 

Still, the above-mentioned choice of action is logically possible when a person has been 

discharged from the facility.  

 The crucial role for forensic psychiatric care has a qualified form of this measure – 

forensic psychiatric care with a special discharge review. The actuality of this qualified 

measure is triggered by the fact of the existence of a causal link between a severe mental 

disorder and the crime committed. The aim of qualified forensic psychiatric care from the 

criminal law perspective is to construct an additional threshold to avoid a return to crime by 

the patient1174. What is more, there is a risk of committing not just any, but a severe crime, 

ascribable to the mental state of the individual1175. Realistically, the prognosis for possible 

recidivism concerns potential actions against the lives or health of other people, as was 
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mentioned, for example, in the ruling by the Supreme Court of Sweden, NJA 2007, s. 266, 

which will be perused later in this work. What is intriguing, is when the crime that has already 

been committed by the individual is not of a severe character, but there exists the future risk 

of committing not a random crime but a crime of a severe character1176. An additional 

requirement is a causal link between the severe mental disorder and the crime that an 

individual has already committed. In order to reconstruct whether there was a causal link 

between the crime and a severe mental disorder, the court has to make a medical 

evaluation1177.  

 The crux of the institution is that there are stricter conditions for discharge from 

forensic psychiatric care in the light of the need for protection of interests by providing 

additional safety checks. Although, according to the § 16 of LRV an offender who committed 

a crime in a state of mental disorder and envisages a risk of committing crime anew can be 

placed under care. The risk of recidivism is not concerned with any type of crime, only with 

serious crime. The category of serious crime incorporates crimes against the health, lives or 

personal safety of other people. Gross assault would be one example. In the literature on the 

subject, one can also find opinions that crimes against property such as gross theft or inflicting 

gross damage can lead to psychiatric care with a special discharge review. Crimes that can 

also be considered include drug offences or spying1178.  

 The risk of committing a crime is ascribed to the mental state of a patient. The 

discharge of such a person consists of two steps. First is a petition by the chief psychiatrist 

supplemented with the psychiatric opinion that a patient can be discharged from the facility 

filed to the administrative court. The same petition can be filed by the patient 1179. Secondly, 

the chief psychiatrist is obliged to send the first opinion on the mental health of the patient 

after a period of four months counting from the moment of placement under care. The ensuing 

opinion has to be prepared and sent to the court after seven months have elapsed. The decision 

of the administrative court can be appealed by the patient themself or by the prosecutor 

according to §§ 21 and 22 of LRV1180. 
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3.5.5.3.2. Sentencing to forensic psychiatric care by the court.  

 

 A decisive moment for the court in choosing the appropriate punishment is to give 

consideration to Chapter 30 § 6, which tightens the range of possible sanctions available in a 

particular case1181. In effect, when facing a choice between prison and forensic psychiatric 

care, the court has to pay regard to the nature of the crime and the circumstances surrounding 

it1182. Nor is an offender’s previous criminal record insignificant1183. In reality, the 

combination of forensic psychiatric care and additional sanction happens when the prognosis 

is that care will take place for a short time and the second sanction will implement forensic 

psychiatric care1184.  

 The catalogue of sanctions consists of fines, probation and conditional sentence, under 

the condition that sanctions of imprisonment or another type of care is not imposed on an 

offender1185.  

 In the preparatory works for the LPT it was stated that forensic psychiatric care will 

take place when the conditions of care are met, consequently this will be one of the leading 

indicators for choosing it before sanction of imprisonment1186. Optionally one can be 

sentenced to probation – to be more precise, to contract care – in situations where the 

individual’s ailment is incest, kleptomania or exhibitionism. This sanction is also imposed on 

alcohol or drug abusers.1187.  

 Contract care as a type of probation is also an option for the court to impose on a 

delinquent with a mental disorder. In preparatory works, the choice of probation over 

imprisonment should be potentially more beneficial1188. Under contract care, an offender can 

undergo treatment for addictions or outpatient treatment for an individual with mental 
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disorders. The second recourse can be shown by when punishment by imprisonment is not 

excluded; this is imposed instead of imprisonment1189.  

 An offender who has committed a crime in a state of mental disorder can be also 

sentenced to be fined, even in a situation where this is not provided in the code as a sanction 

for the crime committed1190. 

 Forensic psychiatric care can be amalgamated with other sanctions, imposed on the 

offender for previous criminal activities. These sanctions can be a conditional sentence, fines 

or probation1191. The number of sanctions that can be imposed on an individual alongside 

forensic psychiatric care does not encompass imprisonment and other types of care1192. 

 As has already been mentioned, forensic psychiatric care is a sanction within the 

understanding of BrB, and as a result the rules concerning sanctions are applicable to the 

measure on equal conditions. The sanction of forensic psychiatric care is comparable to 

sentence of imprisonment for up to six months. As an example, the court can impose on a 

person who committed a crime in a state of severe mental disorder a confiscation of property 

based on the crime he or she has committed, the circumstances of committing the crime and 

additional variables1193. 

 One can find voices in the literature concerning the question of an interlink between 

the period of imprisonment and the period of psychiatric care. The opinion was that, in 

general, the period of psychiatric care should correspond with the punishment provided for 

the committing of a crime by an offender without particular mental health ailments1194. A 

wave of amendments from 1991 promoted the idea of reducing the scope of offenders who 

could be sent to psychiatric care and by that also relying more on the therapeutic part of care. 

As a consequence, periods of care were to change in comparison to sanction of imprisonment 

and as a rule ought to be shorter1195.  

 The discussion from the practical point of view seems to commit crucial aspect of 

discharge from psychiatric care, which is meeting selected conditions. Accordingly, the 
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treatment of a patient cannot take place when his or her state of mental health has improved 

in such a way that it permits his or her discharge from the psychiatric care. As a consequence, 

comparison of the sanction of psychiatric care and imprisonment is not permissible, at least 

from the perspective of the rules which govern discharge from prison on the one hand and 

psychiatric care on the other. At the same time, the Swedish system equated psychiatric care 

with imprisonment by putting them both in one spacious category of sanction, which ought 

to provide security for the rights of a mentally ill offender, even though the aims of those 

sanctions differ. An additional aspect could be the question of general and individual 

prevention, which when talking about this measure is different when juxtaposed with 

imprisonment. It has already been explained in this work that general prevention in cases of 

crime committed by an offender with a mental ailment was practically non-existent, which is 

ascribed to the fact that the delinquent suffering from mental ailment committed a crime.. In 

consequence,  the care is not there to prevent other people from committing crimes, but to 

decrease or eliminate the risk of committing a crime by the individual placed under the care 

in future. After the amendment to the part of Brb concerning the choice of punishment it 

was asserted that punishment should not strive to achieve goals of general prevention, but 

more the for the effect of rehabilitation of an individual to the society. It is emphasized in the 

literature that this attitude disturbed the system of proportionality of punishment to the 

crime1196. This operation levelled the differences between imprisonment and the psychiatric 

care measure, nevertheless it didn’t exclude the sole aim of measure, which is improving the 

mental health status of a patient who has committed a crime. The aim of the measures is 

clarified by the laws regulating the process of treatment and conditions of discharge from 

psychiatric care.  

 

3.5.5.3.3. The compulsory psychiatric care Act SOU 1991:1128. 

 

3.5.5.3.3.1. Introduction.  

 

 Much as in preceding versions, a binding Chapter 31 § 3 of BrB is in symbiosis 

with the LPT, which is shown by the fact that Chapter 31 § 3 directly indicates the need for 
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meeting the prerequisites of § 3 of LPT. In consequence, Chapter 31 § 3 proposes that, in 

order to place an offender under forensic psychiatric care, he or she has to be in a state of 

severe mental disorder and his or her personal characteristics of the perpetrator evidence the 

need of the care. Additionally, there should be no grounds for other care1197. 

 The first of the acts, which were adopted as a result of a wave of amendments, was the 

Compulsory Psychiatric Care Act SOU 1991:1128.  

 In an early version of the Act, §§ 1 and 2 regulated that LPT is an ancillary law to the 

HSL, but starting from 20141198 the aforementioned paragraphs were implemented and from 

now on compulsory psychiatric care was also an auxiliary law to the Patient Act SOU 2014:84 

(swe. Patientlag) (PL).  

 The conditions for admitting an individual into care are regulated in § 3. The 

procedural aspects of placing a patient under care are regulated in §§ 4 – 6. The question of 

the sole care process and its periods of care are regulated in §§ 7-10. The possibility for 

conversion of care into another form was regulated in §§ 11-14. Going further, §§ 15 to 26 

regulated the formation of a plan of care, particular measures that could be implemented for 

a patient, physical examinations and confiscation of property. The question of discharge is 

regulated in §§ 27, 28 and 29. Starting from § 30 to § 31 the institution of a support person 

(swe. stödperson) is regulated. The rights of patients to appeal or to take a different type of 

action are regulated in §§ 32 – 38. The last part of the Act regulates the procedural aspects of 

delegation of duties by the senior doctor; the possibility of asking for police aid et cetera are 

regulated in §§ 39-49 of LPT1199.  

 § 1 of LPT regulates that LPT is a subsidiary to HSL and PL. Those acts lay down the 

basic principles of medical treatment in the country1200.  

 Although LPT is lex specialis to HSL, selected paragraphs of HSL are valid at each 

stage of care under LPT. For instance, Chapter 3 § 1 part 2 of HSL proposes that care should 

be given with respect to all people's equal worth and the dignity of each individual. In the 

previous version of HSL, § 3, which was a counterpart of Chapter 3 § 1 part 2, regulated that 
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health or medical care ought to be carried out with proper quality and with respect to patients’ 

rights throughout the process of care and treatment1201. Additionally, § 27 of HSL regulated 

that the National Board of Health and Social Welfare would oversee the health care system, 

which also includes compulsory psychiatric care1202. 

 The second part of the § 1 of LPT makes allowance for LRV, by stating that particular 

questions of compulsory psychiatric care are also regulated in LRV1203. Separate regulation 

of care for criminal offenders was motivated by the need for prevention of future crimes 

whose origins were consequent on the mental health of an individual. An additional reason 

was to adjust the treatment and conditions of detention while offenders were undergoing 

treatment to the offenders1204.  

 § 1 of LPT has a unique role since it summons the number of acts regulating psychiatric 

care and forms the rights and obligation of the patients. It enumerates the following acts as 

binding in case of compulsory psychiatric care: HSL, PL, LPT, LRV. 

The system of psychiatric care in Sweden can be presented in the following graphic.  

 It pictures the system by which LPT and LRV have space where they overlap; still, 

both acts depend on HSL and LP.  

 The third part of § 1 gives a definition of the chief doctor, who is the central figure for 

care both under LPT and LRV. According to this part, a chief doctor is a doctor in the position 

of a senior doctor at the health care institution where an LPT-patient is held1205.  

 According to § 2 of LPT, compulsory care is possible in situations where there is 

an indispensable need for compulsory psychiatric care. The care will take place when the 

patient doesn’t want to participate in care voluntarily, but care is necessary. Notwithstanding, 

the main rule is that the patient is eager to cooperate in treatment. Additionally, it entails that 

any compulsory care has to be transformed into voluntary treatment from the moment the 

personal condition of the patient allows it1206. The general rule imprinted into § 2a of HSL 
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states that care will be agreed and formed in cooperation with the patient as long as it is 

possible to point to the supremacy of voluntary treatment1207.  

 That being so, LPT regulates a departure from § 2a of HSL and implements it in 

the event of a lack of possibility to provide care with the patient’s consent. On the other hand, 

it presumes that separate actions have been already taken to convince the patient to undergo 

treatment, but these efforts have failed due to the patient’s state1208.  

 Starting from 1 September 2008 a paragraph with an additional form of 

compulsory psychiatric care was implemented. From now on LPT has two forms of care – 

open and closed. Definitions of closed psychiatric care and open psychiatric care are given in 

§ 5 of HSL. In general, it states that in-patient care should be understood as closed care, 

whereas out-patient care is open psychiatric care. It is worth mentioning that a patient with 

so-called leave, that is, with permission to spend some period outside the treatment facility, 

is still an in-patient. The prevailing rule is that compulsory open psychiatric care should 

follow closed psychiatric care; as a result, a patient cannot be committed to compulsory open 

psychiatric care as a primary form of compulsory psychiatric treatment1209. 

 The compulsory care based on LPT will take place only when it is in justified 

proportion to the aim of treatment and should be carried out as gently as possible according 

to § 2a of LPT. The above-mentioned rule was introduced into LPT on 2 July 2000. Its sole 

purpose is to improve the rights of patients. This also means that treatment ought to be the 

least invasive. An example of this principle in practise is that of prescribing medicine: it is 

the doctor´s duty to prescribe medicine which has fewer side effects1210.  

 It is noticeable that Swedish legislator is particularly casuistic in the matters 

pertaining to the rights of the patients, which was explained by the fact that in order to play 

their role, those rights ought to be regulated under high scrutiny and with precision1211.  

 An additional amendment adopted on 2 July 2000 was § 2b, which further 

emphasized the rights of patients by introducing an obligation to inform the patient of his or 
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her state. According to the amendment, information on the patient's mental health condition 

should be dosed and adjusted as per patient's perceptive capabilities.1212.  

 

 

3.5.5.3.3.2. Preconditions for compulsory psychiatric care.   

 

 One of the essential constituents of LPT is the set of indications that allow a 

delinquent against his or her will to be placed under psychiatric care. According to § 3 of 

LPT, three conditions have to be met in order to place a delinquent under compulsory 

psychiatric care: 

1) the patient is in a state of severe mental disorder;  

2) the patient, because of his or her mental state and personal conditions, is in indispensable 

need of psychiatric care round the clock or due to personal conditions is in need of open 

psychiatric care.  

3) the patient opposes the need for care, or as a result of his or her mental state, there is 

reasonable ground to assume that care will not take place with his or her acquiescence.  

 Compulsory psychiatric care based on LPT applies to each person regardless of 

age; thus, juveniles can also be placed under compulsory psychiatric care1213. Placement under 

care is possible if a person is in a state of severe mental disorder, which is also uniformly 

understood in Brb. This encompasses states of psychosis, impaired reality assessments 

together with symptoms of particular types of delusions, hallucinations and bewilderment. It 

also incorporates brain damage, dementia, various types of depression with suicidal thoughts, 

invalidating neurosis, personality disorders, alcohol psychosis, alcohol hallucinations and 

psychosis caused by drug abuse1214.  

 In order to improve the chances of providing appropriate care to delinquents with 

mental health problems connected with the abuse of particular substances, there was even a 

proposal for an amendment, among others, of LPT under the SOU 2011:35. It provided an 

additional paragraph 3 a, which stated that the state of the person should be seen as a severe 

                                                           
1212  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp 65-66.  
1213  L. Linberg, N. Wiklund, Svensk rättspsykiatri. Psykiskt störning, brott och påföljd, Lund, 2004 p. 122. 
1214  C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer…, p. 40. 
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mental disorder if she or he, as a result of abuse or addiction to alcohol, narcotics, drugs, 

doping substances or other, similar substances, are in indispensable need of psychiatric 

care1215. As one can notice, the catalogue of substances is more specific compared to LVM as 

it adds doping substances and places a division between drugs and narcotics. 

 Proposal SOU 2011:35 was put forward due to the discussion concerning the 

relationship between LVM and LPT. The problem is that many patients under LVM care 

experience mental health problems and patients undergoing treatment based on LPT 

experience problems with addiction.  The amendment ought to adjust both LVM and LPT to 

the needs of this category of patients1216.  

 The group of patients who were precluded from the compulsory LPT psychiatric 

care are mentally disabled individuals. Initially, they were treated under the separate act, 

which was eventually annulled1217. Nevertheless, as mentioned before, there was the 

possibility of placing a mentally disabled delinquent under compulsory psychiatric care when 

apart from mental disability he was also suffering from a severe mental disorder. This rule 

was imprinted into § 3 part 3 of LPT. 

 In order to place an individual under the enable  compulsory psychiatric care, the 

state of the offender ought to be of a particular degree and type. As an outcome, not each 

instance of depression or schizophrenia will constitute a severe mental disorder. The type and 

degree of mental disorder have to be taken into account together with the vicissitude of the 

mental condition and risk of relapse1218. It is also assessed from the standpoint of the influence 

of the mental disorder on the life of the patient1219.  

 Next condition imprinted into § 3, builds the rule according to which compulsory 

closed psychiatric care strongly mandated ascribe to the state of the individual. This means, 

no more nor less, situations where a lack of this type of care will constitute a danger to the 

life or health of a patient1220. In the working papers, an example of such a danger was suicidal 

                                                           
1215  I. Witholm, Tvångsvård vid psykisk ohälsa och missbruk, in: L. Vahlne Westerhäll(red.), Tvångsvård och 

psykisk ohälsa, Göteborg 2012, p. 143. 
1216  I. Witholm, Tvångsvård vid psykisk ohälsa och missbruk, in: L. Vahlne Westerhäll(red.), Tvångsvård och 

psykisk ohälsa, Göteborg 2012, p. 119. 
1217  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, p. 81.  
1218  C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer…, p. 42. 
1219  K. Åkesson, ”Det kärleksfulla tvånget” -  en studie av rättssäkerheten i mål om psykiatrisk tvångsvård, in L. 

Vahlne Westerhäll(red.), Tvångsvård och psykisk ohälsa, Göteborg 2012, p. 22. 
1220  L. Rönnberg, Hälso- och sjukvårdsrätt, Uppsala 2007, p. 126. 
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thoughts in the case of a person with depression. The degree of necessity for care of care can 

also have its origin in the personal capacity of the offender. For example, due to the severe 

abuse of drugs, which cause mental disorder, an individual is not able to function in a normal 

environment, and the ailment vastly influences his or her living conditions. Still, it should be 

borne in mind that the general rule states that compulsory psychiatric care can take place only 

when an individual cannot be committed to another type of care, in other words, when the 

state of the offender cannot be treated under another type of care1221. The degree of necessity 

for care of care was also present when, without proper care, the patient presents a danger to 

his environment, and the degree of danger is such that it influences the environment1222. In 

working papers for amendments SOU 2012:17, the notion of indispensability was imprinted 

into the law, and care was defined as an action that will significantly improve the state of 

mental health. Concomitantly, the state of mental health of the person indicates that the latter 

is dangerous to himself or other people1223.  

 The penultimate condition for placement of an individual under compulsory 

psychiatric care was the fact that he or she does not want to undergo treatment on a voluntary 

basis, or as a result of their mental state a person is in evident lack of possibility to make a 

decision to undergo care. The cornerstone of this condition is the lack of possibility to treat 

an individual based on his or her consent, so patient de facto opposes the need of care, as a 

result of the mental ailment. An opposition can, for example, be verbal or communicated by 

gestures1224. As an outcome, the patient is opposing psychiatric care, the need for which is 

compelling in his situation. At the same time this condition puts an obligation on the doctor 

to try to convince a person to undergo treatment voluntarily. That being so, it institutes the 

need of obtaining a negative answer from the patient1225.  

 The same situation exists when the patient agrees to be placed into the facility, 

although he or she is not assenting to the compulsory psychiatric care. In the state of affairs, 

in which the patient is not opposing care, still due to his or her state he or she is not able to 

                                                           
1221  L. Rönneberg, Hälso- och sjukvård, Uppsala 2007, p. 126.  
1222  K. Åkesson, ”Det kärleksfulla tvånget” -  en studie av rättssäkerheten i mål om psykiatrisk tvångsvård, in L. 

Vahlne Westerhäll(red.), Tvångsvård och psykisk ohälsa, Göteborg 2012, p. 22.  
1223  SOU 2012:17, p. 70. 
1224  K. Åkesson, ”Det kärleksfulla tvånget” -  en studie av rättssäkerheten i mål om psykiatrisk tvångsvård, in L. 

Vahlne Westerhäll(red.), Tvångsvård och psykisk ohälsa, Göteborg 2012, p. 23. 
1225  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp 77-81. 
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come to a voluntary decision, whether to undergo the treatment, the latter can placed under 

compulsory psychiatric care1226.  

 The last but one condition also includes lack of decision-making capability as an 

outcome of a mental disorder. This can happen even when the patient agrees to the care, but 

his state depicts reasonable doubt as to whether the patient was aware of his decision. This 

can be, for example, a situation when a person is partly conscious as a result of, say, abuse of 

drugs1227. 

 The last condition, which is enumerated in § 3 of LPT is the fact that the patient’s 

mental state indicates that he or she is dangerous to the personal safety, mental or physical 

health of other people. It aims to secure the health and life of people who are in the 

delinquent’s environment. The danger can be of a physical nature, or it can be of a mental nature, 

which can take the form of constant threats. This constitutes the range of dangerousness, which 

excludes the risk of causing damage to property1228.. One indication of the risk of danger 

would be the patient’s prior history of committing a crime1229.  

 

 

3.5.5.3.3.3. The procedure for placement of a patient under compulsory psychiatric care.  

  As has been set out above, the question of the sole process for placement under 

compulsory psychiatric care is regulated under §§ 4 – 6. They provide the so-called rule of 

two doctors’ examination (swe. tvåläkareprövning), whereby admittance is based on two 

medical assessments prepared by two different doctors. This rule is reinforced by a prohibition 

on placing an individual in the facility where the doctor who issued the first institutional 

psychiatric care certificate is employed. This restriction is intended to avoid situations in 

which the decision on commitment to the facility is prepared by the same doctor1230. The 

doctor has to assess an institutional psychiatric care certificate as to whether the preconditions 

mentioned in § 3 of LPT have been met. The assessment takes place because of an application 

by the patient, police or social services based on the assumption that the person is in a state 

                                                           
1226  Ibid. 
1227  C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer…, p. 50. 
1228  C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer…, p. 52. 
1229  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp. 83. 
1230  C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer…, p. 53. 
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of severe mental disorder and is a danger to the safety of other people or his or her own life, 

and thus is in need of instant help. At each stage, the doctor can ask for police assistance based 

on § 47 of LPT1231. A qualified doctor should prepare a certificate. What is interesting in 

comparison to LSPV is that a doctor does not have to be specialised in the field of 

psychiatry1232. In order to prepare a certificate, there should be a probability of need of care. 

This probability should be of a qualified form1233. The above-mentioned certificate is an 

obligatory part of any placement under compulsory psychiatric care; the only exception being 

when a patient has by this time been placed under psychiatric care on a voluntary basis. This 

is a situation of change from one type of care to another1234.  

 The time permitted for issuing a decision on commitment to a facility is 24 hours, 

according to § 6b of LPT; this is also the time during which a patient can be retained in 

hospital. The decision on retention for the period of 24 hours cannot be appealed1235.  

 Before this examination, none of the measures apart from retention may take place. 

Based on § 6a, when there is a risk to a patient’s life or health, the staff is obliged to provide 

help1236. As a rule, a § 6 examination cannot be prepared by the doctor who provided the 

institutional psychiatric care certificate. An exception, which was later eliminated from the 

system, was the situation in which an institutional psychiatric care certificate is issued in the 

same facility where the compulsory psychiatric care is provided1237.  

 Still, the latter can delegate the duty to issue a decision on commitment to a doctor 

with expertise in the field of psychiatry1238. The decision on placement should include the 

motive for the decision, information on the rights of the patient and about the remedies to 

which the patient is entitled1239. The decision makes allowance for an initial certificate, which 

is valid for four days. This is an evident change compared to the regulations under LSPV, 

                                                           
1231  L. Linberg, N. Wiklund, Svensk rättspsykiatri. Psykiskt störning, brott och påföljd, Lund, 2004 p. 123.  
1232  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp. 83, C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer…, p. 55. 
1233  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, p. 86.  
1234  C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer…, p. 57. 
1235  K. Åkesson, ”Det kärleksfulla tvånget” -  en studie av rättssäkerheten i mål om psykiatrisk tvångsvård, in L. 

Vahlne Westerhäll(red.), Tvångsvård och psykisk ohälsa, Göteborg 2012, p. 23. 
1236  L. Linberg, N. Wiklund, Svensk rättspsykiatri. Psykiskt störning, brott och påföljd, Lund, 2004 p. 123.  
1237  L. Linberg, N. Wiklund, Svensk rättspsykiatri. Psykiskt störning, brott och påföljd, Lund, pp. 123-124. 
1238  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp. 92-93. 
1239  L. Linberg, N. Wiklund, Svensk rättspsykiatri. Psykiskt störning, brott och påföljd, Lund, pp. 123-124. 
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where an institutional psychiatric care certificate was valid for fourteen days1240. The 

decision on commitment results in the placement of the individual under compulsory 

psychiatric care for four weeks. After this period, any prolongation of care has to be approved 

by the county administrative court based on a petition filed by the senior doctor or doctor with 

specialized knowledge in psychiatry to whom the senior doctor delegated this duty1241. The 

petition should be delivered to the court before the period of four weeks. It consists of 

information about the condition of the patient, plans for his or her treatment and whether the 

care will take in- or out-patient form.1242  

 If the court agrees to prolongation of treatment, it will be prolonged for up to four 

months in the form of closed compulsory psychiatric care1243 or open compulsory psychiatric 

care. If the psychiatrist responsible for the patient’s treatment concludes that the care should 

last longer than the initial four months, he or she has to inform a senior psychiatrist about the 

state of affairs. The latter has to file a petition with the county administrative court before the 

lapse of the four-month period1244. The four-month period is the first prolongation period; 

nevertheless, if the doctor responsible for the treatment comes to the conclusion that treatment 

should be prolonged for a second time, he or she has to, based on § 7, file a petition with the 

county administrative court for mandating such a decision, stating whether the form of care 

should be open or closed compulsory psychiatric care. The petition has to incorporate any 

circumstances indicating a need for extended care and a plan of care prepared for the 

particular patient1245. The senior doctor cannot appeal the decision of the county 

administrative court. If the court approves the prolongation of treatment, the patient has the 

right to appeal the ruling to the administrative court of appeals1246.  

 

 

 

 

                                                           
1240  C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer…, pp. 60-61. 
1241  L. Rönnberg, Hälso- och sjukvårdsrätt, Uppsala 2007, p. 127. 
1242  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp. 93-94. 
1243  C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer…, pp. 64-65. 
1244  L. Linberg, N. Wiklund, Svensk rättspsykiatri. Psykiskt störning, brott och påföljd, Lund, pp. 125-126. 
1245  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp. 93-96. 
1246  C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer…, pp. 65-66. 
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3.5.5.3.3.4. The process of compulsory psychiatric care. 

 

 The process of care is carried out in county medical facilities or, in exceptional 

circumstances, can even take the form of care at home, so he or she can be undergo out-patient 

treatment combined with an obligation to attent the care facility. It is interesting that such a 

person is still treated as if under care inside the facility. This type of treatment can be in 

accordance with § 25 a of LPT combined with an obligation to, e.g., take medicines or to 

contact a particular person. This obligation may take any form, as long as it is relevant to the 

treatment of the patient. A senior psychiatrist can change the form of treatment to in-patient 

if the offender’s condition indicates this1247.   

 Based on § 16 of LPT, throughout the process of treatment, the patient should be 

informed about his or her condition and about the forms of treatment that will be applied to 

him or her1248. At the same time, the plan of care should be discussed with a patient or with 

his or her relatives or cohabitants to see if it is realisable. The plan of care incorporates 

medical treatment, nursing and other actions needed throughout the care process. At each 

instance the patient’s condition permits it, he or she must be informed of his or her rights 

according to the doctor and hospital1249.  

 Paragraphs from 19 to 24 of LPT provide a range of actions that may be carried 

out on a patient under compulsory psychiatric treatment. § 19 regulates medical restraint, § 

21 separations, § 22 inspections of consignments, § 23 body search, § 24 seizure of 

belongings. Primarily, it is stated that the above-mentioned actions cannot constitute a 

disciplinary measure; the aim of their utilization should merely be therapeutic1250.  

 To go further, there is an additional constraint aimed at protecting a patient’s rights. 

If a delinquent under care is restrained for a period exceeding four hours or is isolated for a 

period longer than eight hours, a senior psychiatrist has to inform the National Board of Health 

and Welfare. The chief doctor should issue a decision on the prolongation of isolation or 

medical constraint1251.  

                                                           
1247  L. Linberg, N. Wiklund, Svensk rättspsykiatri. Psykiskt störning, brott och påföljd, Lund, p. 124; for further 

reference read C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer…, pp. 74-76. 
1248  L. Linberg, N. Wiklund, Svensk rättspsykiatri. Psykiskt störning, brott och påföljd, Lund, pp. 124-125. 
1249  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp. 113-114. 
1250  L. Linberg, N. Wiklund, Svensk rättspsykiatri. Psykiskt störning, brott och påföljd, Lund, pp 127-129. 
1251  L. Linberg, N. Wiklund, Svensk rättspsykiatri. Psykiskt störning, brott och påföljd, Lund, pp 127-129. 
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3.5.5.3.3.5. The institution of leave. 

 

 Under special circumstances, a patient can be permitted to sojourn outside the 

treatment facility on a particular part of the day or week. The described institution is called 

“leave” (swe. permission). While on leave a patient can be subjected to particular obligations 

during his or her time outside the facility, e.g., be compelled to avoid certain places or 

particular people. The crux of the institution is that the patient is outside the facility without 

supervision by staff members1252. In practice this institution caused various difficulties. There 

were situations where a person took indefinite leave. It effectively replaced the institution of 

conditional release from compulsory psychiatric care, regulated in LSPV1253. It resulted in the 

amendments presented in proposal 1999/2000:44. It introduced fresh slant at periods of leave, 

which from now on ought to be limited to strict time frames. Ssimultaneously long-term leave 

could be enacted to patients who were to be discharged from care after the leave. Thus, the 

patient’s condition had to indicate that he or she was in need of leave for therapeutic purposes 

and his or her condition will improve in such a way that it would lead to discharge from 

compulsory psychiatric care. Nevertheless, this didn’t solve the attitude toward the institution 

of leave; a place was therefore made for the return of a new-old form of care – compulsory 

open psychiatric care as a notable replacement of the leave for an extended interval1254.  

 

3.5.5.3.3.6. The institution of leave. 

 

 Under special circumstances, a patient can be assent to sojourn outiside the facility 

of treatment in a particular part of the day or week. The described institution is called “leave” 

(swe. permission). While a leave a patient can be subjected to particular obligation during the 

time outside the facility e.g. compelled to avoid certain places, particular people. The crux of 

the institution is that a patient is outside the facility without supervision of the staff 

                                                           
1252  L. Linberg, N. Wiklund, Svensk rättspsykiatri. Psykiskt störning, brott och påföljd, Lund, p. 129.  
1253  I. Chiriac, Inkonsekvenser i den rättsliga reglering om öppen psykiatrisk tvångsvård, in L. Vahlne 

Westerhäll(red.), Tvångsvård och psykisk ohälsa, Göteborg 2012, pp. 48-49. 
1254  I. Chiriac, Inkonsekvenser i den rättsliga reglering om öppen psykiatrisk tvångsvård, in L. Vahlne 

Westerhäll(red.), Tvångsvård och psykisk ohälsa, Göteborg 2012, pp. 50-51. 
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members1255. Effectively this institution caused various diffuculties. There were situations 

when a person had an interminable leave. In practice it replaced an institution of conditional 

release from compulsory psychiatric care, regulated in LSPV1256. It resulted in amendments 

presented in proposal 1999/2000:44. It injected fresh slant toward periods of leave, which 

from now on ought to be limited to a particular period and long–term leaves could be enacted 

to patients who were to be discharged from care after the leave. Thereby, the state of a patient 

had to indicate that he or she is in need of leave due therapeutic purposes and the condition 

will improve in such a way that it would lead to discharge from compulsory psychiatric care. 

Nevertheless, it did not solve the attitude toward institution of leave; thereby, a place was 

made for return of a new-old form of care – compulsory open psychiatric care as a notable 

replacement of the leave for an extensive interval1257.  

 

3.5.5.3.3.6. Open psychiatric care in LPT. 

 

 Starting from the year 2008, open psychiatric care was restored in Swedish system 

in LPT and LRV. It provided that compulsory care can also take place in out-patient form and 

introduced the division between closed compulsory psychiatric care and open compulsory 

psychiatric care; named accordingly, closed forensic psychiatric care and open forensic 

psychiatric care1258. The new type of care is processed outside the facility together with special 

obligations, which can be laid on the patient either by the administrative court or the latter 

can delegate the task to the senior doctor. An individual under open compulsory psychiatric 

care can be obliged to take prescription medication, undergo treatment and can be obliged to 

abstain from contact with particular people1259. The grounds for open compulsory psychiatric 

care are of a strictly therapeutic character. The primary condition for the open form of LPT 

care is if the mental health of the patient indicates a need for care outside the facility1260. The 

                                                           
1255  L. Linberg, N. Wiklund, Svensk rättspsykiatri. Psykiskt störning, brott och påföljd, Lund, p. 129.  
1256  I. Chiriac, Inkonsekvenser i den rättsliga reglering om öppen psykiatrisk tvångsvård, in L. Vahlne 

Westerhäll(red.), Tvångsvård och psykisk ohälsa, Göteborg 2012, pp. 48-49. 
1257  I. Chiriac, Inkonsekvenser i den rättsliga reglering om öppen psykiatrisk tvångsvård, in L. Vahlne 

Westerhäll(red.), Tvångsvård och psykisk ohälsa, Göteborg 2012, pp. 50-51. 
1258  Prop. 2007/08:70, pp. 71-72, 78. 
1259  SOU 2012:17, p. 243.  
1260  I. Chiriac, Inkonsekvenser i den rättsliga reglering om öppen psykiatrisk tvångsvård, in L. Vahlne 

Westerhäll(red.), Tvångsvård och psykisk ohälsa, Göteborg 2012, p. 51. 
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patient should also oppose the need for open compulsory psychiatric care, so that the lack of 

agreement to treatment has to be present throughout the open compulsory psychiatric care1261.  

 The new form of care is regulated in §§ 26-26a. It was presented in such a way as 

to make compulsory psychiatric care more flexible and adjustable to each individual’s mental 

condition1262. A patient can be subjected to compulsory psychiatric care when his or her 

mental disorder and the risk of recidivism form a barrier to discharge from compulsory care, 

but the patient does not nevertheless require closed compulsory care. In the compulsory open 

psychiatric care process, the patient is allowed to live in his own house or in specialized 

housing facilities. The patient can also be in employment as a part of open psychiatric care, 

together with the obligation to participate in therapy and/or take medication1263.  

 Starting from the year 2008, LPT was implemented with § 26a. This regulated the 

possibilities for recalling a patient from compulsory open psychiatric care. The decision to 

change the form of compulsory psychiatric treatment is issued by the chief doctor in a 

situation where the patient’s condition points to a need for compulsory closed psychiatric 

care. In practice, this could be an instance in which a patient, while under open compulsory 

psychiatric care, has not fulfilled his obligations such as taking his medication or undergoing 

a particular treatment. The decision to change the form of care has to be approved by the 

county administrative court1264.  

 

3.5.5.3.3.7. Discharge from compulsory psychiatric care.  

 

 Discharge from compulsory psychiatric care is regulated in § 27 and § 28. There 

are two situations that lead to the discharge of a patient from care. The first of these is a 

corollary of the absence of a petition to prolong the compulsory care of a patient after four 

months or when it was previously prolonged after a period of six months1265. The second form 

is discharge as a result of a decision issued by the senior doctor. The decision is rooted in the 

fact that there are no grounds for such a treatment, as enumerated in § 3 of LPT. The patient 

                                                           
1261  I. Chiriac, Inkonsekvenser i den rättsliga reglering om öppen psykiatrisk tvångsvård, in L. Vahlne 

Westerhäll(red.), Tvångsvård och psykisk ohälsa, Göteborg 2012, p. 61. 
1262  Prop. 2007/08:70, p. 73. 
1263  Prop. 2007/08:70, p. 76. 
1264  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp. 136-138.  
1265  C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer…, pp. 99-100. 
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should be informed as quickly as possible about the decision on discharge, which activates 

the right of the patient to appeal to the county administrative court1266. There is a chance that 

a decision on discharge can be issued based on the patient’s petition. The act does not regulate 

the form of such a petition; consequently, it can be presented orally or in writing. The senior 

doctor is obliged to issue a decision as quickly as possible. A necessary element of the 

decision is substantiation1267.  

 

3.5.5.3.4. The forensic psychiatric care Act SOU 1991:1129. 

 

3.5.5.3.4.1. Introduction.  

 

 The second act that regulates psychiatric care is the forensic psychiatric care Act 

SOU 1991:1129. On many occasions LRV makes reference to LPT, and in this part, the 

Author has found it crucial to give more attention to all acts regulating psychiatric care on a 

compulsory basis.  

 The scope of application of LRV is presented in § 1 of the act. It indicates that 

LRV regulates compulsory psychiatric care, which is not covered by LPT. LRV uses the 

locution “forensic psychiatric care” as the name for the care regulated within it. Thus, the role 

of LRV is, similarly to LPT, to be a lex specialis to HSL and PL1268.  

 A person may be subjected to forensic psychiatric care based on Chapter 31 § 3 

based on a court decision after a forensic psychiatric assessment or a § 7 psychiatric 

assessment, which will infer that an offender is in a state of severe mental disorder1269. The 

care in this instance can be of two types: simple and qualified. The first is forensic psychiatric 

care and the second is forensic psychiatric care with a special discharge review1270.  

 LRV regulated in § 1 the categories of individuals who can be placed under 

forensic psychiatric care with or without a special discharge review. The first category is 

offenders who were sent to care based on the court’s ruling. The second category, according 

                                                           
1266  L. Linberg, N. Wiklund, Svensk rättspsykiatri. Psykiskt störning, brott och påföljd, Lund, p. 130. 
1267  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp. 138-139. 
1268  C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer…, p. 225.  
1269  L. Linberg, N. Wiklund, Svensk rättspsykiatri. Psykiskt störning, brott och påföljd, Lund, pp. 140-141. 
1270  C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer…, p. 226. 
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to § 1 part 2 point 3 people who can be placed under forensic psychiatric care, is patients who 

are in need of care while being detained or arrested. The third category of patients is those 

who are incarcerated and in need of forensic psychiatric care. The last category of individuals 

who can be subjected to forensic psychiatric care involves delinquents who are arrested or 

detained and are turned over for forensic psychiatric assessment1271.  

 

3.5.5.3.4.2. The sphere of application of forensic psychiatric care.  

 

 The very first paragraph of LRV regulates the sphere of application of the Act. It 

proposes in part 1 that LRV is enacted in cases where the use of LPT does not take place1272. 

Following, § 1 in part 2 provides particular categories of cases where an individual can be 

committed under forensic psychiatric care. Primarily, an offender sentenced to undergo 

forensic psychiatric care by the court based on Chapter 31 § 3, can be placed under care based 

on LRV either in simple or qualified form1273. § 1 part 2 point 2 regulates a supplementary 

category of individuals who can be subjected to care under LRV – individuals who were 

arrested, detained or placed in a facility for forensic psychiatric assessment. In general, these 

are individuals suspected of committing a crime, and have the status of suspect, accused or 

sentenced as per RB1274. The next category of delinquents who can be subjected to forensic 

psychiatric care are inmates: individuals who have been sentenced by the court to 

imprisonment and placed in prison1275. The last category, which will be omitted in this work, 

is that of juvenile offenders, who have been sentenced to closed care for juveniles1276. 

 

 

 

 

                                                           
1271  L. Linberg, N. Wiklund, Svensk rättspsykiatri. Psykiskt störning, brott och påföljd, Lund, pp. 140-141. 
1272  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, p. 190. 
1273  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp. 190-191.  
1274  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, p. 191.  
1275  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, p. 192 
1276  Ibid.  
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3.5.5.3.4.3. The interconnection between HSL, PL and LRV. 

 

 § 2 of LRV encompasses a similar regulation in juxtaposition to LPT – the 

principle of supplementary use of HSL to the process of care under LRV1277. Subsequently, 

also § 2a acts as the counterpart of § 2 a of LPT. According to this paragraph, all measures 

carried out following LRV have to be in justified proportionality to the aims of the care under 

LRV.  

 The rationale for placing an offender under forensic psychiatric care is, according 

to the § 3 part 1 of LRV, a decision by a court based on Chapter 31 § 3 of BrB. The forensic 

psychiatric care can take two configurations, according to § 3 part 2, starting from closed 

forensic psychiatric care, which can then be transformed into open forensic psychiatric care. 

This new category of forensic psychiatric care – open forensic psychiatric care – was 

implemented into the LRV at the same time as in LPT. Nevertheless, the possibility of 

changing from closed forensic psychiatric care to open care for patients diverges depending 

on whether they were sentenced by the court to forensic psychiatric care with or without 

special discharge review1278.  

 Corresponding to the care under LPT, forensic psychiatric care in an open form 

can take place only after care in the in-patient form. It is not possible, according to § 3 to 

place under open forensic psychiatric care a wrongdoer who has already been imprisoned, 

detained, upheld for the purposes of forensic psychiatric assessment or arrested1279.  

 § 3a of LRV regulates the conditions of open forensic psychiatric care for patients 

placed under forensic psychiatric care without a special discharge review.  

 The prevalent condition is that an individual is under closed psychiatric care, 

therefore, the rule for open forensic psychiatric care is that it is care subsequent to closed 

forensic psychiatric care. The ensuing condition is that a patient is in a state of severe mental 

disorder. A further condition is the fact that the mental state of the offender and his or her 

personal capacity demonstrate the need for a special discharge review.1280.  

                                                           
1277  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp. 193-194.  
1278  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp. 194-195.  
1279  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp. 194-195.  
1280  Prop. 2007/08:70, p. 159. 
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  The administrative court issues the decision on open forensic psychiatric care 

based on the petition of a senior doctor. In the event that the patient does not meet the 

conditions for closed forensic psychiatric care and the chief doctor has not submitted a petition 

for forensic psychiatric care in out-patient form, the patient has to be discharged from care1281.  

 The potential for open forensic psychiatric care for an offender who was sentenced 

by the court to forensic psychiatric care with a special discharge review is regulated by § 3 b 

of LRV. Part 1 of the paragraph regulates the first condition, which is that a patient is in a 

state of mental disorder, but there is no longer a need for he or she to be under closed forensic 

psychiatric care1282. What is different from both open compulsory psychiatric care and open 

forensic psychiatric care, is that out-patient care under LRV, when a delinquent is committed 

to closed forensic psychiatric care with a special discharge review, is permissible if the state 

of an individual is characterised as mental disorder, rather than as a severe mental disorder. 

Hence, the Swedish legislator wanted to narrow the scope of application of out-patient care, 

when a patient committed a crime under the influence of a severe mental disorder.  

 The second condition named in § 3 b states that, as a result of his or her mental 

state, personal capacity or risk of recidivism, the patient is in need of a particular environment 

in order for his or her psychiatric treatment to be effective. The court makes the decision on 

change of care to an open form. The difference between the transfer from one care to another 

under LRV without a special discharge review and qualified form of forensic psychiatric care 

is that in the case of forensic psychiatric care with a special discharge review, the court will 

investigate whether the need for closed forensic psychiatric care no longer exists. The court 

adjudicating the case is the administrative court. The proceeding takes its origin from the 

petition of the senior doctor. According to § 16 b, the senior doctor is obliged to point out 

whether the care should have an out- or in-patient form. The difference is that the chief doctor 

is issuing a petition – which is not a decision and which the court is not approving1283. The 

court is providing the decision, thus the role of the senior doctor is more that of an expert than 

a decision maker.  

 It is also up to the administrative court to decide in accordance with the wording 

of § 3b part 2 on change of care from open to closed based on the petition of the chief doctor. 

                                                           
1281  Prop. 2007/08:70, p. 159. 
1282  Prop. 2007/08:70, p. 160.  
1283  Prop. 2007/08:70, p. 160. 
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The provisos for such a decision are that state of the patient exhibits a renewed risk of 

committing a crime of a serious character and that this can be prevented by in-patient care. 

The second requirement is that the mental state of the sufferer and his personal capacity testify 

to the need for the closed form of forensic psychiatric care1284. 

 

3.5.5.3.4.4. Forensic psychiatric care for other categories of offenders.  

 

 Nevertheless, the route of commitment to forensic psychiatric care for patients 

imprisoned, detained, arrested or upheld is possible under the particular conditions 

enumerated in § 4 of LRV. In other words, § 4 comprises the situations wherein a person may 

be committed to forensic psychiatric care in a different way than as a result of the court’s 

ruling originating in Chapter 31 § 31285.  

 The conditions that have to be met in order to make such a placement possible are 

listed in § 4 part 1. The foremost one is that an individual is in a state of severe mental 

disorder, which encompasses the same states as in LPT and BrB1286. Second, that a person is 

in need of compulsory care because of his or her mental state and personal capacity, thereby 

justifying closed forensic psychiatric treatment. The last requisite is that the person is opposed 

to the treatment or, as an outcome of his or her mental ailment, indubitably lacks the 

possibility of discerning the need for such care.1287  

 The second category of individuals named in § 4 part 2 are delinquents who are 

already subjects for compulsory psychiatric care. In actuality, this means that LRV is applied 

in this set of affairs instead of LPT, because of the category of patients mentioned in § 1 part 

2 and 31288.  

 Moreover, a commitment of patients to forensic psychiatric care mentioned in § 4 

is regulated in § 5. Part 1 of the paragraph is a counterpart of § 6 of LPT and the wording of 

§ 5 part 1 refers to § 5 and 6 of LPT when talking about an institutional psychiatric care 

                                                           
1284  Prop. 2007/08:70, p. 161. 
1285  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp. 200-201.  
1286  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 
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certificate. The commitment to forensic psychiatric care of the above-mentioned category of 

patients will take place after examination of the patient, which will furnish information as to 

whether the conditions named in § 4 have been met. There is one difference, though, when 

talking about individuals detained for a forensic psychiatric assessment. In such an instance, 

the decision of the doctor preparing the assessment based on LRPU will suffice1289.  

 An additional departure from the rule of certification is present in the situation 

where an individual is detained or placed in prison. While being under one of these forms of 

deprivation of freedom he or she voluntary agrees to undergo mental treatment nevertheless; 

the state of the offender and his or her personal capacity evidence the requirement for 

compulsory treatment. The process of placement under forensic psychiatric care is analogous 

to LPT when dealing with a change from voluntary to compulsory care. In the above-

mentioned circumstances, the senior doctor can issue a decision, when the preconditions of 

forensic psychiatric care have materialized, on placing a patient under care according to 

LRV1290. 

 The third part of § 5 regulates the range of circumstances under which a patient 

can be committed to forensic psychiatric care without an institutional psychiatric care 

certificate. The first category of such patients are those who undergo a forensic psychiatric 

assessment. The second category involves delinquents who are inmates and are transferred 

from one care to another or were under psychiatric care on voluntary grounds1291.  

 

3.5.5.3.4.5. The start of the forensic psychiatric care. 

 

 The forensic psychiatric care based on Chapter 31 § 3 makes its start according to 

§ 7 of LRV, from the moment when a court ruling becomes legally binding1292.  

 The curious question arises as to whether an individual can be deprived of his or 

her freedom during the period when the decision of the court becomes legally binding. When 

a patient is placed into the facility for the period of forensic psychiatric assessment, and the 

                                                           
1289  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 
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1292  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, p. 206. 



304 

 

results of the assessment indicate a need for psychiatric care he or she can be held in the 

facility even after the period of an assessment till the moment when a ruling becomes binding 

based on § 7 part 2. The same approach can be applied when an individual has not undergone 

a forensic psychiatric assessment, but an assessment based on § 7 of LRPU. It is worth 

mentioning that during this time the rules imprinted into LRV are applicable1293.  

 In part regulating closed forensic psychiatric care, the regulations provided in LPT 

concerning closed compulsory care are also applicable to the offender under LRV care 

without special discharge review1294. A similar situation takes place when talking about the 

possibility of a decision on spending some part of the forensic psychiatric care outside the 

facility, such as when discussing an institution of leave1295. 

 Execution of forensic psychiatric care according to § 7 of the Psychiatric Care Act will 

take place when the sentence is legally binding, unless the individual is already under such 

care and the prosecution has no objections1296.  

 Above all that, in the event that neither the prosecutor nor the accused party does not 

oppose, the accused, based on Chapter 24 § 211297, can be placed under care even before the 

ruling becomes binding1298. 

 

3.5.5.3.4.6. The institution of leave from forensic psychiatric care.  

 

 The question of institution of leave under the forensic psychiatric care with a 

special discharge review is determined by the county administrative court based on petition 

of the senior doctor. The reason for leave in these circumstances is that a prognosis indicates 

                                                           
1293  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp. 206-207. 
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2009, p. 210.  
1296  M. Borgeke, Att bestämma påfoljd för brott, Stockholm, 2012, p. 407. 
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provisions in this chapter whether he shall remain in detention pending the judgment entering into final force. If the 

suspect is not detained, the court may order his detention. As regards permits to restrictions, the provisions of Section 5 

a shall apply. When applying the first paragraph, the provisions in this chapter on detention, in those cases in which there 
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imprisonment for one year or more is not prescribed. However, the detention order shall not apply during the period that 

the sentenced person serves a sanction of deprivation of liberty to which he was sentenced in the case. (SFS 1998:601). 
1298  P. Fitger, M. Sörbom, T. Eriksson, P. Hall, R. Palmkvist, C. Renfors, Rättegångsbalken Del 2. Supplement 80, 

april 2016, Stockholm, 2016, p. 24:60-24:64. 
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that a patient can spend time outside the facility. The leave is also advisable due to the 

therapeutic benefits to the patient. The court can combine the leave with particular 

obligations1299.  

 

3.5.5.3.4.7. The periods of forensic psychiatric care.  

 

 The period of forensic psychiatric care, according to § 12a, could last up to four 

months counted from the moment when an individual was sentenced by the court to be placed 

under forensic psychiatric care1300. After the period of four months has elapsed, the stay under 

forensic psychiatric care may be elongated for the next six months by the county 

administrative court based on the petition of the chief doctor. The situation of a patient placed 

under care based on LRV is very similar to that mentioned when analysing LPT1301.  

 The aforementioned petition should indicate the form of the treatment – open or 

closed1302. The exception to this rule is provided in § 7 part 2. This provides that an individual 

who has been detained thus far, and the results of the forensic psychiatric care testify that that 

person is in need of compulsory psychiatric care, can be held under care even after the forensic 

psychiatric assessment has ended; what is more, even before the period of the court ruling 

becomes legally binding. § 7 part 2 point 2 states that the regulations of forensic psychiatric 

care will apply to an individual until the time when the decision on detention will be in 

force1303.  

 The process of treatment for a patient committed to forensic psychiatric care is 

regulated in § 8. In the first part of the paragraph, the Swedish legislator stated that §§ 16 to 

24 of LPT will be applied accordingly to the forensic psychiatric care with some minor 

distinctions regulated in § 8 part 21304. 
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3.5.5.3.4.8. Discharge from forensic psychiatric care. 

 

 The cease of care according to Chapter 31 § 3 is possible under the conditions 

mentioned in § 13 of LRV. The principal reason for discharge from care is if the conditions 

of care no longer exist1305. Hence, the patient is no longer in a state of severe mental disorder, 

and the personal capacity of the patient indicates that there is no need for closed or open 

forensic psychiatric care.  

 A somewhat different state of affairs pertains when discussing the discharge of 

individuals who were placed under care based on § 4, i.e., those who were not sentenced by 

the court based on Chapter 31 § 3. According to § 15 of LRV, the starting point is the absence 

of grounds for forensic psychiatric treatment. After such discharge, it is possible that patient 

can be admitted to care on a voluntary basis1306. 

 The above-mentioned route of discharge is implemented by § 15. This incorporates 

a set of four situations in which the senior doctor is obliged to issue a decision on the discharge 

of the patient. The general rule is that when the detention, arrest, or upholding under forensic 

psychiatric assessment comes to an end, the same will happen with forensic psychiatric care. 

Notwithstanding, the chief doctor can issue a decision based on § 14 of LPT in line with which 

a patient would be placed under closed psychiatric care unless the latter is not eager to 

commence voluntary psychiatric care based on HSL1307.   

 The condition of discharge for a patient sentenced by the court to forensic 

psychiatric care with a special discharge review is fairly dissimilar. In such case, according 

to § 16 of LRV, the chief doctor is not bound by strict periods of care. It is his or her obligation 

continually to oversee the state of the perpetrator. As an outcome, when the mental health of 

the individual recuperates in such a way that continuance of treatment is no longer needed, 

the patient can be discharged. Concurrently, treatment can take the form of out-patient care. 

The decision on discharge is issued by the county administrative court based on the petition 

of the patient himself, or his representatives respectively, or based on the petition of the senior 

                                                           
1305  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, p. 219.  
1306  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp. 220-221.  
1307  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, pp. 221-222. 



307 

 

doctor. A ruling of the court could be appealed by the patient; even so, the right to appeal is 

not granted to the chief doctor1308.  

 The mental state of the offender has to indicate the lack of risk of recidivism in the 

form of serious crime. The Swedish legislator put weight on mental disorder, which presents 

a risk of recidivism in a particular crime, thus the qualified form of severe mental disorder is 

no longer taken into account. The main point of this condition is any risk stemming from the 

mental state of the offender combined with any possible after-effect materialising in crime. 

One can raise a particular objection as to whether the notion of “risk” is not too blurry; still, 

when seeing it as an instrument of adjustment to the law in a particular case, it can be justified.  

 Point 2 of § 16 part 2 can be designated as a safety valve to point 1. It regulates 

that, despite the absence of risk of committing a serious crime, the delinquent due to his or 

her personal capacity and mental health will need forensic psychiatric care1309. 

 The discharge of a patient from forensic psychiatric care with a special discharge 

review ought to be approved by the county administrative court based on petition of the senior 

doctor or patient. If the senior doctor has not filed a petition within four months from the 

moment of placement under the care to a county administrative court, different to forensic 

psychiatric care without a special discharge review, the patient will not be discharged 

automatically. Once the court issues a decision on prolongation, the care would be extended 

for the period of seventh months1310. 

 When a person who is admitted to forensic psychiatric care with a special discharge 

review is also bound by the four-month period after which senior doctor should file a petition 

to the county administrative court to prolong care for a period of six months. Juxtaposing to 

the “simple” forensic psychiatric care in the case where a senior doctor has not filed a petition 

a patient will not be discharged automatically . As was written previously, the chief doctor is 

compelled to monitor the state of the patient and to send a petition upon demand of the court 

even after the period of, e.g., four months has come to an end1311.   
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 LRV also provides for the possibility of leave for a patient sentenced to forensic 

psychiatric care as a sanction in § 9. In practice, this resembles its counterpart in LPT and 

similarly makes it possible for the chief doctor to allow the patient to spend a certain amount 

of time per week or day outside the facility where the forensic psychiatric treatment takes 

place1312. Still, the peculiarity of LRV is that it in fact encompasses two types of forensic 

psychiatric care, thus different rules of leave are provided for patients committed to a qualified 

form of forensic psychiatric care. The rules for leave are more restrictive, with additional 

conditions imprinted into § 10 of LRV. In part one of this paragraph, it is stated that leave for 

a patient is based on the petition of the chief doctor or the patient himself filed to the 

administrative court. The decision on leave issued by the court is based on: the type of crime, 

which led to the sanction of forensic psychiatric care with special discharge review; the risk 

of recidivism; and the impact of the care and treatment that the patient has undergone. The 

leave can be accompanied by a specific obligation such as a ban on visiting a particular place 

or ban on maintaing contact with separate people1313.  

 Discharge from forensic psychiatric care with a special discharge review is 

regulated in § 16 of LRV. Due to the obligation for constant monitoring of the state of an 

individual, when the chief doctor concludes that the need of care is no longer present, he or 

she files a petition to the county administrative court. The same petition can be filed by the 

patient or other authorized people (relatives, etc.). The patient and prosecutor can appeal the 

decision of the county administrative court1314.  

 The first condition for discharge of a patient held under forensic psychiatric care 

with a special discharge review is an improvement in the state of the patient´s health, such 

that it eliminates the risk of the patient committing a new, serious crime1315.  

 A further condition named in § 16 point 2 is that mental state of a delinquent, and 

his personal capacity indicate lack of need for compulsory care combined with custody. In 

that case, a senior psychiatrist will file a petition to the administrative court to discharge the 

patient from the facility1316.  
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 In the situation where there is no senior doctor’s petition, and unlike in LPT, 

discharge from forensic psychiatric care will not take place automatically, due to the fact that 

discharge from forensic psychiatric care with a special discharge review is based on the 

court’s decision according to § 16 a. A chief doctor can file a petition for discharge or 

conversion to open forensic psychiatric care throughout the entire period of care. It is also the 

court’s right to impose a particular obligation on the patient should the form of care be 

changed to open forensic psychiatric care1317.  

 If the chief doctor comes to the conclusion that forensic psychiatric care with a 

special discharge review should be prolonged beyond the initial four-month period, he or she 

should file a petition to the administrative court based on § 16 b of LRV. The petition should 

comprise the form of care after prolongation, i.e., whether it will be an open or closed form 

of forensic psychiatric care. The difference between LPT and LRV is that court can decide 

upon a different form of care than that proposed by the chief doctor. The petition of the doctor 

has to be accompanied by an attached plan of care1318. In the majority of cases, the forensic 

psychiatric care is extended at least one or more times1319.  

 Similar to LPT §§ 32 and 33, the patient has an option of appeal under the 

circumstances itemised in § 18 of LRV1320. 

 

3.5.5.3.4.9. Forensic psychiatric care and RB. 

 

The question of prosecution in cases where the individual committed a crime in the 

states described in Chapter 30 § 6 is regulated in administrative acts that have already been 

mentioned and, concomitant with the very origins of BrB, the relevant act is RB1321 from 

1942.  

The most important part of RB from the perspective of this work is Chapter 20 § 7. It 

regulates particular procedural questions concerning indictment. Based on Chapter 20 § 7 part 

4, a prosecutor can waive prosecution in instances when a crime was committed in one of the 

                                                           
1317  Prop. 2007/08:70, pp. 166-167. 
1318  Prop. 2007/08:70, pp. 167-168. 
1319  L. Grönwall, L. Holgersson, Psykiatrin, tvånget och lagen. En lagkommentar i historisk belysning, Stockholm 

2009, p. 225. 
1320  For further reference read C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. 

Kommentarer…, pp. 265 – 267. 
1321  SOU 1942:740, official translation: The Swedish Code of Judicial Procedure Ds 1998:65 



310 

 

states enumerated in Chapter 30 § 6, and there was a demand for psychiatric care1322. In such 

situations closed psychiatric care can take place without prosecution. Still, this pointer 

possessed particular burden materialized in question whether the placement under closed 

psychiatric care would take place in accordance with HSL, LPT or LRV, so would it be 

compulsory placement or voluntary admittance. In preparatory works for the LSPV it was 

stated that in such situations the same rules of admittance would be applied notwithstanding 

whether the indictment was waived or not1323. When talking about LPT, the general rules of 

placement under compulsory psychiatric care will be pertinent. 

The relevance of Chapter 20 § 7 of RB is even more important because it can exclude 

the route to forensic psychiatric care since if the indictment is waived an individual cannot be 

placed under care according to LRV. Instead, he or she can be admitted to care in accordance 

with LPT 

The wording of Chapter 20 § 7 point 4 is the following: 

Prosecutors may waive prosecution (waiver of prosecution), provided no compelling 

public or private interest is disregarded: 

….  

4. if psychiatric care or special care in accordance with the Act on Support and Service for 

Certain Persons with Functional Impairments (1993:387) is rendered1324. 

 § 7 of RB is an exception from the rule set out in § 61325, which regulates the directive 

that the prosecutor is compelled to prosecute each instance of offences that fall within the 

sphere of public prosecution. In other words, it regulates the principle of absolute obligation 

to prosecute (swe. absolut åtalsplikt)1326.   

 The version of the paragraph prior to 1991 provided the possibility of waiver of 

prosecution only when a crime was committed in a state of mental disorder, so there was a 

causal link between the state of the offender and the crime he or she committed. Starting from 

                                                           
1322  I. Strahl, Kompendium i straffrättens allmänna del enligt brottsbalken, Uppsala 1967, p. 172. 
1323  B. Wennergren, Lagen om beredande av sluten psykiatriskt vård i vissa fall med kommentar, Stockholm, 

1974, p. 9.  
1324 Ds 1998:65. 
1325  Unless otherwise prescribed, prosecutors must prosecute offences falling within the domain of public 

prosecution. (SFS 1964:166), Ds 1998:65. 
1326  P. Fitger, M. Sörbom, T. Eriksson, P. Hall, R. Palmkvist, C. Renfors, Rättegångsbalken Del 2. Supplement 80, 

april 2016, Stockholm, 2016, p. 20:16. 
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1991 the prosecution could be dropped when the circumstances of the case gave grounds for 

presuming that an individual would be sent to the care1327.  

 The starting point of § 7 is whether abstention from prosecution will not infringe public 

or private interests. The particular barrier to a refusal to prosecute was that the mental state 

of the offender does not provide valid grounds to enact Chapter 20 § 7 of RB1328.  

 The wording of Chapter 20 § 7 of RB indicates that the possibilities of psychiatric care 

are widely understood, thus there is not only care under LPT or LRV, there is also psychiatric 

care on a voluntary basis1329.  

 A question which has seen lively discussion is that of waiver of prosecution in cases 

when an individual was already under psychiatric care or the court sentenced an offender to 

the latter care. It was suggested that in such cases prosecution is permissible1330. The rationale 

of the attitude can be demonstrated by the situation where a perpetrator was sentenced to 

forensic psychiatric care, and as a result of committing a further crime, this can be transformed 

into forensic psychiatric care with a special discharge review; prosecution would permit such 

a possibility.  

 The second situation, which constitutes the limitation to the right of the prosecution to 

abstain from prosecution is the case when private or public interests would be violated. It was 

proposed that these are situations when a severe crime was committed, or the case which 

indicate the need of prosecution will take place. This can be also a violated interest of an 

injured person1331.  

 When the range of measures contained in BrB encompassed open psychiatric care, it 

was suggested that abstention from prosecution ought to take place only after careful 

weighing of the circumstances1332. In working papers to the 1991 amendments the opinion 

was that, in state of affairs when the mental state of an offender was of a minor nature, the 

question of prosecution process ought to be matching to an average person1333.  

                                                           
1327  P. Fitger, M. Sörbom, T. Eriksson, P. Hall, R. Palmkvist, C. Renfors, Rättegångsbalken Del 2. Supplement 80, 

april 2016, Stockholm, 2016, Supplement 79, okt 2015, p. 20:28. 
1328  P. Fitger, M. Sörbom, T. Eriksson, P. Hall, R. Palmkvist, C. Renfors, Rättegångsbalken Del 2. Supplement 80, 

april 2016, Stockholm, 2016, Supplement 79, okt 2015, p. 20:28. 
1329  C. Gylling-Lindkvist, G. Rosennberg, K.I. Rundqvist, Lagen och psykiatrin. Kommentarer…, p. 139. 
1330  P. Fitger, M. Sörbom, T. Eriksson, P. Hall, R. Palmkvist, C. Renfors, Rättegångsbalken Del 2. Supplement 80, 

april 2016, Stockholm, 2016, Supplement 79, okt 2015, p. 20:29. 
1331  B. Lindell, H. Eklund, P. Asp, T. Andersson, Straffprocessen, Upssala, 2005, p. 192 
1332  B. Lindell, H. Eklund, P. Asp, T. Andersson, Straffprocessen, Upssala, 2005, pp. 192-193.  
1333  P. Fitger, M. Sörbom, T. Eriksson, P. Hall, R. Palmkvist, C. Renfors, Rättegångsbalken Del 2. Supplement 80, 

april 2016, Stockholm, 2016, Supplement 79, okt 2015, p. 20:30. 
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 Starting from 1981, RB was complemented by § 7a which encompassed the possibility 

of a refusal to prosecute after the prosecution already took place. The wording of § 7a is as 

follows: 

 A decision to waive prosecution can be made even after the instance of a prosecution 

when circumstances which would lead to a waiver of prosecution existed or were known at 

the time of the prosecution. A prosecution may not be waived, however, if the defendant 

objects or after judgment has been rendered. (SFS 1981:1285)1334. 

 The amendment was the result of long-term lack of clarity as to whether a waiver of 

prosecution was possible after it was filed. The voices in favour of such a practice were 

presented in the doctrine of criminal procedural law and manifested in the aforementioned 

paragraph1335. 

 § 7a is an exception from the rule provided in § 7. The field of its application is 

narrowed by specific constraints. The foremost constraint that can allow further prosecution 

to be stayed can be new evidence or information that was not known at the time of filing the 

indictment. During the work on amendments SOU 1976:47, it was proposed that information 

or evidence that had come to light after the prosecution had taken place, if it had been known 

before the prosecution was filed, would lead to a refusal to prosecute1336. According to this 

standpoint, if, for example, evidence proved that a crime was committed in a state of mental 

disorder, it could constitute grounds for abstention from prosecution.  

 Notwithstanding, different grounds for the enactment of § 7a were presented in the 

proposal for amendment 1981/82:41, where it was stated that the paragraph above gives a 

right to a prosecutor to refuse to prosecute when new circumstances evidence that an accused 

could not be found guilty of committing a crime1337. The threshold for the prosecutor to refer 

to § 7a was that new facts and evidence were not familiar to the prosecutor prior to 

indictment1338.  

                                                           
1334  DS 1998:000. 
1335  P. Fitger, M. Sörbom, T. Eriksson, P. Hall, R. Palmkvist, C. Renfors, Rättegångsbalken Del 2. Supplement 80, 

april 2016, Stockholm, 2016, Supplement 79, okt 2015, p. 20:31. 
1336  SOU 1976:47, s. 234P, after . Fitger, M. Sörbom, T. Eriksson, P. Hall, R. Palmkvist, C. Renfors, 

Rättegångsbalken Del 2. Supplement 80, april 2016, Stockholm, 2016, Supplement 79, okt 2015, p. 20:32.  
1337  SOU 1981/82:41, p. 14., after P. Fitger, M. Sörbom, T. Eriksson, P. Hall, R. Palmkvist, C. Renfors, 

Rättegångsbalken Del 2. Supplement 80, april 2016, Stockholm, 2016, Supplement 79, okt 2015, p. 20:32. 
1338  SOU 1981/82:41, p. 32, after P. Fitger, M. Sörbom, T. Eriksson, P. Hall, R. Palmkvist, C. Renfors, 

Rättegångsbalken Del 2. Supplement 80, april 2016, Stockholm, 2016, Supplement 79, okt 2015, p. 20:32. 
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 The wave of amendments adopted in the year 1991 made it possible to send an 

individual to the forensic psychiatric care even when the state of severe mental disorder arose 

during the court proceedings. The question is whether this state of affairs can constitute a 

refusal to prosecute based on § 7a. It is the Author’s opinion that there is such a possibility 

but only if it falls within the framework of § 7 of RB. One can hesitate as to whether “new 

circumstances” had to exist at the moment of forming an indictment. Notwithstanding, § 7a 

was introduced when there was a possibility of placement of an individual under the care as 

a result of committing a crime in a state of severe mental disorder. After the year 1991, 

forensic psychiatric care could be enacted even when the severe mental state of the offender 

became apparent after committing the crime.  

 An additional point in favour of the adopted outlook is that the version of Chapter 31 

§ 3 after amendments in the 90s indicates the will of the Legislator to widen the use of Chapter 

31 § 3 and to enable the application of specific regulations also form  dealing with mentally 

ill offenders. . At the same time, § 7 part 1 point 4 is interlinked with Chapter 31 § 3 and its 

understanding should be amended alike. Going further, § 7a in at least a certain range relies 

on § 7 and by that also on § 7 part 1 point 4.  

 The abovementioned can be simplified by presenting a basic equation in which ”x” is 

§7a, consequently ”y” is §7 and ”z” is Chapter 31 § 3 (the possibility of placing an individual 

under care). Digit ”1” is the possibility of application of § 7a. 

x=1 if y=1 and z=1 

 Thereby, if the crime committed by the offender does not violate public or private 

interests, and the offender will have a particular measure imposed, the waiver of prosecution 

is possible even when the severe mental disorder occurred during the court proceedings.  

 RB also provided a safety valve embodied in Chapter 20 § 7b. It has the following 

wording: 

A waiver of prosecution may be withdrawn if special reasons so require. (SFS 1985:13)1339 

 The instance is that new circumstances appeared. In the preparatory documents for the 

amendments , which introduced § 7b, it should be interpreted in a strict manner through the 

perspective of the interests of the accused and procedural economy. The possibility of 

withdrawal of prosecution was not possible before the year 1985. What is noticeable is that § 

                                                           
1339  DS 1998:000.  
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7b does not provide an answer for how long a period the option of withdrawal of decision to 

refuse to prosecute is possible. The answer, which can be found in working papers to the 

amendment, is that the option is open for up to two years, thus if new facts appear, or that 

person committed a new crime, the prosecutor can withdraw a waiver of prosecution. The 

main reason for withdrawal would be committing a new crime, of a similar nature to the crime 

for which waiver of prosecution took place1340. 

 The question is whether § 7b can be implemented in situations where the prosecution 

was waived based on §7 part 1 point 4 or even § 7a. A systematic interpretation leads to the 

conclusion that §7 b can also be enacted in the situation of § 7 part 1 point 4 or § 7a. Swedish 

criminal law does not differentiate between a mentally ill offender and a normal offender, 

which is why when an offender commits a new crime there is the possibility of withdrawal in 

the name of the rule that the criminal law and procedural law situation of an offender is no 

different to normal, which secures the procedural rights of a delinquent. In practice the 

following state of affairs can take place: a prosecution was dropped due to the mental state of 

the perpetrator based on § 7 part 1 point 4 and then the individual was discharged from the 

facility and committed a crime or even committed a crime inside the facility. A prosecutor in 

such a situation should have the right to withdraw the decision on waiver of prosecution.  

 Another situation can transpire when an individual committed a crime and then the 

prosecutor refused to prosecute. An individual was sent to care based on LPT and then after 

a period of time was released from the facility. Can this fact be grounds for withdrawal of a 

decision of abstention from prosecution? The answer can once again be found in the working 

papers to the law introducing Chapter 20 § 7b of RB. As has already been pointed out, 

withdrawal is possible under special circumstances, which were described as, e.g., 

committing the crime anew. As a consequence, the situation of discharge from care cannot be 

treated as such a circumstance1341. 

 

 

                                                           
1340  P. Fitger, M. Sörbom, T. Eriksson, P. Hall, R. Palmkvist, C. Renfors, Rättegångsbalken Del 2. Supplement 80, 

april 2016, Stockholm, 2016, Supplement 79, okt 2015, pp. 20:33-35. 
1341 The author has taken the liberty of consulting on this matter with specialists in the area of Swedish criminal procedure, 

Dr Lena Landström (Umeå University) and Dr Simon Andersson (Stockholm University). Both specialists after 

preliminary analysis were of the opinion that discharge from care based on LPT probably won’t fulfill the condition of 

“special circumstances”. Dr Lena Landström advised the author that at the time of writing (8th of March 2019) there was 

no publicly available practice on this matter.  
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3.5.5.3.4.10. The court practice.  

 

3.5.5.3.4.10.1. Introduction.  

 

 The application of measures provided in Chapter 31 § 3 was a subject of various 

practical struggles, thereby in order to present a full picture of the compulsory measures 

regulated in BrB the Author is taking the liberty of presenting the number of most cited and 

prominent cases.  

 

3.5.5.3.4.10.2. NJA 2004 s. 702. 

 

 The NJA 2004 s.702 case which concerned the question of care regulated in BrB was 

already discussed in previous parts of the thesis; hence, the part dealing with a factual 

background is valid here.  

 The Supreme Court of Sweden sentenced M.M. to life imprisonment. The Supreme 

Court started clarification from the analysis of Chapter 31 § 3 of BrB and made it intelligible 

that a perpetrator in order to be placed under the forensic psychiatric care when he or she 

committed a crime in a state of severe mental disorder is conditioned by the delinquent’s 

mental state and personal capacity1342.  

 Had the crime been committed under the influence of severe mental disorder there and 

there was a risk of recidivism in the form of severe crime and individual could be placed 

under forensic psychiatric care. Following, the Supreme Court’s attention was directed to the 

§ 3 of LPT in order to answer the question of whether preconditions named in the latter 

paragraph were met. The Supreme court put forward that under the term of severe mental 

disorder should also be understood psychotic states, hallucinations, confusion, severe 

personality disorders and other states. The adjudicating board voiced that an assessment 

should also deal with the question of the possibility of a return to a crime without 

treatment1343.  

                                                           
1342  NJA 2004, s. 702. 
1343  NJA 2004, s. 702. 
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 Nevertheless, the Supreme Court made allowance to the case NJA 1998 s. 162, which 

promoted that the scope of the decision of the courts in cases of forensic psychiatric care is 

limitary. Court continued that the decision of the court relied in practice on forensic 

psychiatric assessment. In the case when the assessment was prepared by an expert and the 

second one by the National Board of Health and Welfare, according to the ruling, ought to be 

seen as more reliable1344. 

 The role of the court was to find the answer to the question of whether the crime was 

committed under the influence of severe mental disorder and whether a perpetrator was still 

in this state during the court proceedings. The role of the court was not to investigate the guilt 

of an offender, but more a question of sentencing to a particular sanction1345. 

 The court came to the conclusion that in particular case M.M. was aware of his actions 

towards A.L.; thereby, his doing was intentional. His department after the deed proved against 

his statements. The only question was whether the intent encompasses the fatal result. The 

evidence proved that even state of offender, so specific mental disorder, which could not be 

seen as severe, did not deprive M.M. of ability to understand that hitting with a knife can 

cause death. Based on those circumstances, court made it tangible that the state of offender 

did not indicate the need for forensic psychiatric care1346. 

 The question, which was to be answered by the court was, which requirement should 

be met in order to assume that crime was committed under the influence of severe mental 

disorder and the state was present during the court proceedings. In this case, a court had to 

investigate whether the mental state of M.M. meets the condition of severity1347.  

 The adjudicating panel in the case came to the conclusion that the circumstances of the 

case did not prove M.M. was in the psychotic character at the moment of the crime or for the 

moment of court proceedings. Court promoted, that it was true that M.M. suffered from 

personality disorders, but not of such a character, which authorised the conclusion that he was 

in a state of severe mental disorder1348.  

 

 

                                                           
1344  Ibid.  
1345  Ibid.  
1346  Ibid.  
1347  G. Sterzel, M. Borgeke, Studier rörande påföljdspraxis med mera, Stockholm 2005, p. 136. 
1348  Ibid.  
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3.5.5.3.4.10.2. NJA 1998 s. 162. 

 

 Particularly interesting case, which left its trait in many following cases, is a case from 

1998 adjudicated by the Supreme Court of Sweden. It concerned a sanction of forensic 

psychiatric care with a special discharge review.  

 The factual background of the case was as follows. S.O. and X.X. had got married in 

1985. The marriage caused hostility of families of the newly married. S.O. was sentenced to 

three months of imprisonment for arbitrary handling of a child and unlawful threats. The X.X. 

had got a restraining order against S.O. She and their child lived in a temporary flat provided 

by social welfare. Later on, S.O., convinced X.X. to live together again. X.X. filed for divorce. 

Later on, X.X. reported that S.O. threatened her and lived separately from now on.  

 On one day S.O. waited outside the building of the daycare where their children were, 

for X.X. in his car, got out of the care and run into her direction. When he reached her, S.O. 

hit her with a knife four times, three times in the back and one in the throat. He went to daycare 

and called to his sister, and while entering the facility, he shouted out to the personnel that he 

had killed X.X. Police and ambulance came after ten minutes, but X.X. was giving weak signs 

of life1349.  

 An eye witness S.J. attested that at 9 o’clock he was in a shop near the place of 

occurrence and he saw a man running into a woman. The man grabbed her with both arms 

and turned her to him so they can see each other. He slagged her with a knife and let her fell 

on the ground. Afterwards, S.O. through the knife away. The accused was shouting loudly1350.  

 Social welfare officers B.J. testified that S.O. and X.X. were splitting up and then 

coming together again on inititiatives of both spouses. According to B.J.’s opinion, X.X. was 

lonely, weak and uncertain, thus S.O. seemed to be stronger and full of anger after being 

released from prison. He was aggressive towards X.X. and did not want to leave the place. 

She was frightened of his actions after they would divorce on 17th of January and voiced her 

fears that something terrible could happen. X.X. said that she was not meeting with another 

man; still, S.O. was jealous1351.  

                                                           
1349  Ibid.  
1350  Ibid.  
1351  Ibid.  
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 Next witness, called by the prosecution was lawyer T.M. He put forward that he knew 

X.X. for a year since he was representing her in case. After a hearing, she visited him on 

matters regarding divorce. After the conversation with X.X. he had got an impression that 

S.O. was emotional and jealous. X.X. told him that she would not be able to free from him. 

X.X. never spoke about being afraid for her life, nevertheless T.M. was worried that 

something terrible might happened. The lawyer testified that he had no contacts with X.X., 

apart from those strictly proffessional1352.  

 The court in the case obtained § 7 LRPU assessment, which indicated that S.O. was in 

a state of severe mental disorder at the time of the crime. Nevertheless, the forensic psychiatric 

assessment concluded that S.O. was not in a state of severe mental disorder at the moment of 

the act and that an accused was not in need of forensic psychiatric care pursuant Chapter 31 

§ 3 of BrB1353.  

 The National Board of Health and Social Welfare provided a forensic psychiatric 

assessment in the case. The conclusion was that S.O. had committed a crime in a state of 

severe mental disorder. An opinion encompassed a summary according to which S.O. due to 

his mental state and personal circumstances was in need of forensic psychiatric care with a 

special discharge review, ascribed to the fact that S.O. presented a risk of committing a new 

serious crime. National Board of Health and Welfare uphold the assessment and by that 

disagreed with a conclusion of first forensic psychiatric assessment. Psychiatrist conveying 

second assessment voiced that during the examinations S.O. expressed feelings of anxiety, 

despair, need of help. When psychiatrist attempted to interrupt S.O. he rejected it brutally. 

The psychiatrist promoted that S.O. was paranoid over allegations that his wife was having 

sexual transgressions with other man ad described the state as paranoia-erotica combined with 

lack of empathy, unrealistic demands, which could also indicate a narcissistic personality 

disorder1354.  

 While being detained, S.O. was dangerous and affable according to the staff of the 

facility. He showed some symptoms of paranoia and depression. He was provoking staff of 

                                                           
1352  Ibid.  
1353  Ibid.  
1354  Ibid. 
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the facility, but not other patients, because he thought they were ill, and he understood their 

state. He was in poor emotional contact and avoided touching1355.    

 The case went before the Supreme Court ruled that S.O. committed a crime of murder, 

still, the question was whether S.O. ought to be submitted to the forensic psychiatric care. The 

Supreme Court ordered additional forensic psychiatric opinion from the Board of Health and 

Welfare. The opinion promoted the lack of severe mental disorder together with a description 

of the reaction of S.O. when he was informed about the fact that he was not in a state of severe 

mental disorder. The latter was dissappointed that he had not killed his wife due to his mental 

health. The psychiatrist R.T. who prepared an opinion for the Court of Appeal maintained his 

standpoint. He voiced that S.O. was suffering from paranoia erotica, narcissistic and 

psychotic personality disorders1356.  

 The opinion was that S.O. suffered from a severe mental disorder in the form of the 

borderline disorder, which was present during the crime and it was his state during the 

proceedings S.O., which led to the conclusion that he ought to be placed under forensic 

psychiatric care. S.O. had reduced impulse control and difficulty close to the impossibility to 

maintain social relations. The state indicates the need for long-term treatment in order also to 

avoid a return to serious crime; thereby, he ought to be sentenced to forensic psychiatric care 

with a special discharge review1357.  

 The Supreme Court analysed the Chapter 31 § 3 and commented that measures 

regulated in the § 3 could be enacted to an offender who committed a crime in a state of severe 

mental disorder or was in such a state during the court proceedings. The Court has a possibility 

to place an individual under forensic psychiatric care with a special discharge review if the 

crime was committed under the influence of severe mental disorder. The adjudicating panel 

put into a word that Chapter 31 § 3 should be taken into account together with § 4 of LPT. 

The Supreme Court concluded that the state of S.O. was in a state of severe mental disorder, 

causing the need for forensic psychiatric care. The latter was based on the mental state of the 

offender and his personal capacity. Court also voiced that S.O. committed a crime in a state 

                                                           
1355  Ibid.  
1356  Ibid.  
1357  Ibid.  
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of severe mental disorder and risk of committing serious crime anew, thereby he could be 

subjected to forensic psychiatric care1358.  

 The Supreme Court sentenced S.O. to forensic psychiatric care with a special discharge 

review based on Chapter 31 § 3 part 2 following LRV1359.  

 The described case is very interesting from different angles. First of all, it depicts the 

situation of “assessments contest” – the situation of having few psychiatric assessments, 

which contradict each other and the way of behaviour of the court in such a state of affairs. 

The Court of Appeals, despite tendency presented in literature and in other cases, that the 

advantage should be given to the assessment supported by the National Board of Health and 

Social Welfare, gave an advantage to the other assessment. The Court of Appeal admitted a 

lack of proficiency in the field of psychiatry and relied on data provided in the assessment 

together with observations of S.O. during the proceeding. The Supreme Court adopted the 

viewpoint according to which the advantage was given to the assessment provided by the 

Board of Health and Social Welfare. Notwithstanding the decision was made not on the 

proposed rule that advantage should be given to the assessment of the Board of Health and 

Social Welfare. The Court juxtaposed assessments and implemented them with the behaviour 

of an offender during the proceedings.  

 Furthermore, the Supreme Court placed an individual under forensic psychiatric care 

with a special discharge review. The ruling voiced that first of all Court analysed whether a 

perpetrator was in a state of severe mental disorder then whether he committed a crime in 

such a state and finally whether there is a risk of recidivism in the form of serious crime.  

 Penultimate, the Supreme Court provided guidelines on how courts should approach 

the question of the need for forensic psychiatric care1360. Adopted standpoint, according to 

which a decision on placement a delinquent under the forensic psychiatric care is limited by 

the fact whether an offender is already under the compulsory psychiatric care or forensic 

psychiatric care. In such a situation, the court can assume that the care has valid grounds. In 

other cases, it is court must attach a great deal of importance to the context of the forensic 

psychiatric assessment1361.  

                                                           
1358  Ibid.  
1359  Ibid.  
1360  M. Borgeke, Att bestämma påfoljd för brott, Stockholm, 2012, p. 410. 
1361  NJA 1998, s. 162. 
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 Last but not least, attention should be given to the form of legal qualification. The 

Supreme Court indicated Chapter 31 § 3 part 2 and the act which will be applied to treatment 

and uphold the part of the ruling of Court of Appeal according to which S.O. committed 

murder. In consequence, S.O. committed a crime; nevertheless, according to Chapter 30 § 6 

the sphere of punishments was reduced to forensic psychiatric care based on LRV. 

 

3.5.5.3.4.10.3. NJA 2007 s. 266  

 

 The case concerns a situation in which an accused party appealed to the court of a 

higher instance in order to change a sentence from forensic psychiatric care with a special 

discharge review to forensic psychiatric care without a special discharge review.  

 The factual background of the case was as follows. K.S. stoled money from E.S. Later 

on K.S. deducted from E.S.’s wallet 1,200 SEK by threatening and hitting E.S with a fist on 

the face causing bleeding, pain and swelling. The victim fainted, at that moment, K.S. sat on 

E.S. and attempted to get of E.S. clothes and shouted that he would penetrate E.S.1362  

 On another occasion, on 1st of September 2006, K.S. pushed his son J.S. born in 1991, 

causing a nasal fracture1363. 

 On the 17th of July 2006, K.S. caused false alarm by calling 112 and saying that he is 

a nurse and needs help and insulin. It triggered a police intervention1364.  

 In 1999 K.S. was sentenced to forensic psychiatric care with a special discharge review 

for numerous crimes such as gross unlawful driving, drink and driving. Later on, K.S. was 

sentenced for gross unlawful driving, drink and driving1365.  

 K.S. appealed to the Supreme Court of Sweden, asking for changing the sentence and 

sent him to the forensic psychiatric care without special discharge review1366.  

 The Supreme Court put forward in substantiation that K.S. according to Chapter 31 § 

3 part 2 can be subjected to the forensic psychiatric care with a special discharge review if the 

crime had been committed in a state of severe mental disorder and the risk of committing 

serious crime anew was present. The Supreme Court stated that it is a court´s duty to 

                                                           
1362  NJA 2007 s. 266.  
1363  Ibid.  
1364  Ibid.  
1365  Ibid.  
1366  Ibid.  
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investigate whether the need for forensic psychiatric care with a special discharge review 

exists. It is up to court find out whether a crime was committed under the influence of severe 

mental disorder, hence whether there was a causal link between a state of the offender and 

crime committed. There should also be a significant risk of committing serious crimes 

understood as crimes against the health or life of other people1367.  

 The adjudicating panel wrote that K.S. suffered from mental ailments for many years 

and at the same time he was sentenced for various crimes. Due to the abuse of alcohol and a 

period of not taking medication, he returned to crime. It was crucial for the Court to answer 

the question of whether there was a significant risk of committing a serious crime. The 

Supreme Court was of the opinion that K.S. had committed violent crimes such as robbery. 

The mental state of K.S. was treatable, and his state could improve significantly. Still, the 

court came to the conclusion that due to his mental state and abuse of alcohol, which 

interrupted mental health treatment, the accussed presented a significant risk of recidivism. 

The Supreme Court Concluded that K.S. ought to be placed under forensic psychiatric care 

with a special discharge review1368.  

 This case is an example of the route of getting to the outcome that a person presents a 

risk of returning to a serious crime. Courts at each level analysed the risk of committing a 

serious crime. It was done through the state of mental health and which factors can destabilise 

it. Additionally, the Court made allowance to the history of criminal activity of an offender. 

K.S. committed ten various crimes, among which was robbery. The fact of committing a 

violent crime was ascribed to a severe mental disorder caused by not taking medicine as a 

result of alcohol abuse. The courts also paid attention to the personal capacity of the 

perpetrator, whether he understands that consumption of alcohol caused abstaining from 

medicine. The conclusion was that K.S. was not aware of the connection between drinking 

alcohol and mental state. In the case, drinking of alcohol was a circumstance, which 

influences the personal capacity of the perpetrator. 
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3.5.5.3.4.10.4. RH 2000:87. 

 

 In the case before the Court of Appeal, the court had to decide whether an individual 

ought to be sent to forensic psychiatric care with or without special discharge review.  

 According to the facts of the case, S.E. was accused of setting fire to the house on 

March 2000. The conduct was carried out by pouring gasoline on the floor of the house and 

threw a burning match on it, which caused extensive destruction of the property1369.  

 S.E. testified that it was he who set the house on fire; nevertheless, it was done under 

the influence of impulse, and he was not able to control his actions1370. 

 An offender promised to take care of the father’s house. At the beginning of March, 

he decided to burn the house down. S.E. felt that he had mental problems and that he could 

not control himself. On the 1st of March, he called the vet to make an appointment to put to 

sleep his fathers’ cats, which were in the house he planned to burn down. The vet did not have 

free terms, what was perceived as a sign by S.E. to postpone his plan1371.  

 He prepared the whole process by renting a car for the day he wanted to plant on fire. 

On 10th of March, he brought a tank with gasoline, spade to bury the cats, which were already 

put down by a vet. Following, he checked the house whether there were no explosives inside 

the house. Then, he said goodbye to the house and waited for the evening. He filled the bin 

with gasoline and maintained in the house for several hours. In the evening, he parked the 

rented car in the woods in a close distance from a house. Later on, he went to the house, 

poured gasoline on the floor and threw a burning match. Afterwards, he ran from the house 

and made sure that nobody saw him or followed him. During the night he called his mother 

and told her what he had done, explaining to her that he would give himself to police. 

Afterwards, he went to the police station, but it was closed, he wondered around and arrived 

again at the police station in the morning confessing to his crime1372.  

 S.E. was found guilty by the district court of gross arson and sentenced to forensic 

psychiatric care with a special discharge review. The court asked for a small assessment based 

on § 7 of LRPU and than forensic psychiatric assessment. The latter adopted a viewpoint that 
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S.E. committed an alleged act in a state of severe mental disorder and suffered from it during 

the examination. As an outcome, a forensic psychiatric assessment promoted that he was in 

need of forensic psychiatric care, still without special discharge review ascribe to the fact that 

the risk of recurrence was low1373.  

 The district court disagreed with the assessment and stood on a position that the type 

of crime committed, and personal capacity of S.E. connote to the forensic psychiatric care 

with a special discharge review1374.  

 The Court of Appeals wrote that the forensic psychiatric care with a special discharge 

review could take place when an individual committed a crime in a state of severe mental 

disorder and concomitantly there is a risk of committing a serious crime in the future, which 

is based on the mental state of the offender. The Court of Appeal voiced that assessment of 

the risk of committing new serious crime should rely not only on medical data but also on 

additional factors such as the motives of committing a crime and what kind of crime was 

committed etc1375.  

 The Court of appeal agreed that crime was committed under the influence of severe 

mental disorder; still, the character of the crime, which was directed at the property, to be 

more precise at the house and the fact that S.E. has no criminal record indicate that the risk of 

committing a new serious crime is low. Thereby, the sanction was amended to forensic 

psychiatric care without special discharge review1376.  

 The case once again approves the difficulties, which incur when choosing between the 

forensic psychiatric care with or without special discharge review. The main indication for 

the Court, in this case, was that an individual had no criminal record. It leads to the conclusion 

that when deciding on forensic psychiatric care a forensic psychiatric assessment is crucial, 

still while choosing between forms of forensic psychiatric care the forensic psychiatric 

assessment is one of the many elements, among which is also a criminal record, behaviour 

during the crime.   
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3.5.5.3.4.10.5. NJA 2001 s. 899. 

 

 In already discussed case NJA 2001 s. 899, the district court, while deciding on the 

sanction, started the analysis from the fact whether K.N. had a previous criminal record. The 

court also came to conclusions that his life was well organized, and he did not envisage any 

violent behaviour. The forensic psychiatric assessment indicates that the crimes were 

committed in a state of severe mental disorder; still, he was not in a state of severe mental 

disorder for the moment of assessment, hence was not in need of forensic psychiatric care 

according to Chapter 31 § 3. K.N. was sentenced to probation and fines with an obligation of 

psychiatric treatment in an open form1377. 

 The court of the appeal came to a similar conclusion that K.N. committed a crime 

under the influence of severe mental disorder; still, he was not in the state during the 

assessment and court proceedings. In consequence, K.N. could not be subjected to forensic 

psychiatric care1378.  

 The Supreme Court of Sweden heard the case. The court stated that Chapter 31 § 3 

could not be applied in the case, because the state of the offender lasted only for the moment 

of committing a crime, so was not present during the court proceedings1379.  

 The case depicts the situation in which court had to face the situation in which the 

crime was committed under the influence of the severe mental disorder, still it was temporary 

state of insanity, therefore there was no need of psychiatric treatment under Chapter 31 § 3, 

because in Supreme Court’s word „the state of severe mental disorder has not lasted to the 

end of the proceedings”1380. 

  

3.5.5.3.4.10.6. NJA 2013 s. 1090 

 

 In an already discussed case, the district court obtained the forensic psychiatric opinion 

concerning E.A. An outcome of the opinion was that crime was committed under the influence 

of severe mental disorder. The forensic psychiatric opinion also promoted that the mental 
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state of E.A. and his personal conditions indicate the need for forensic psychiatric care. The 

district court sentenced E.A. to care under Chapter 31 § 3. As for the form of forensic 

psychiatric care, the forensic psychiatric opinion voiced that ascribed to a severe mental 

disorder; there, is a medium risk of a return to a severe crime. The court wrote that E.A. had 

not previously been convicted of committing a violent crime. On the other hand, an 

investigation provided information that E.A. showed dangerous and violent behaviour against 

her mother, the plaintiff, police authorities and healthcare personell1381. 

 The district court concluded that mental state of the offender and the aggressive 

behaviour led to a result that there was a risk that E.A. could commit a serious crime; 

therefore, she should be sentenced to forensic psychiatric care with a special discharge 

review1382.  

 E.A. appealed to the Court of Appeals asking for amendment of a sanction to 

probation. The court of appeal agreed with the district court, and the sanction was sustained 

in the form of forensic psychiatric care with a special discharge review1383. 

 The case went before the Supreme Court. The Supreme Court discussed the forensic 

psychiatric opinion. The adjudicating panel underlined that expert was of the opinion that the 

risk of committing a serious crime by E.A. was medium. On the other hand, an expert 

promoted that the risk of a return to a severe crime was moderately low and that criminal 

activity of E.A. was a result of her living conditions. She was homeless for the moment of the 

crime. The accused committed a few mild crimes. The Supreme Court promoted that 

altogether the fact that assessment promoted that the risk of return was medium and that the 

character of the crimes leads to the conclusion that there were no grounds for forensic 

psychiatric care with a special discharge review. The appropriate sanction should be forensic 

psychiatric care1384.   

 At the same time, the court noted that for the time of proceedings before the Supreme 

Court the state of mental health of E.A. significantly improved as a result of forensic 

psychiatric care, which E.A. had already undergone and she the form of care was changed 

from closed to open. The improvement of the state of E.A. indicates that there were no longer 
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indications for forensic psychiatric care. At the same time, the Supreme Court made 

allowance for the period of being under the closed forensic psychiatric care and came to the 

resolution that other sanction should not be enacted toward E.A. As an outcome, E.A. was 

freed from punishment based on Chapter 30 § 6 part 31385.  

 In this case, once again, the question of choice between forensic psychiatric care with 

a special discharge review and without was perused. Both district court and the court of appeal 

has not taken into account previous criminal record, but the aggressive behaviour of the 

offender as a sign of a risk of a return to a crime, which led to the outcome different from this 

presented in forensic psychiatric opinion.  

 The Supreme Court set out the opinion promoting that the risk of a return to a crime 

was moderate low1386. Concomitantly, the Supreme Court discussed the fact that E.A. 

committed mild crimes. The interpretation of the court was somewhat reduced to traditional 

frames. 

 

3.6. Proposal SOU 2012:17 Psychiatry and law – compulsory care, criminal 

responsibility and social protection. 

 

3.6.1. Introduction.  

 

Particular attention should be given to one of the most far-reaching proposals for 

amendments in the area of criminal law, especially from the perspective of the topic of this 

work. It was not adopted; notwithstanding, it encompasses summary of the years of discussion 

and struggles surrounding Swedish criminal law.  

The most visible proposal is a return of the institution of sanity/responsibility (swe. 

tilräknelighet) into BrB. It consisted of adding a new paragraph to Chapter 1 of BrB. The 

wording of § 2 a in proposed formula was as follows:  

A doing is not a crime, if a person commits a crime as a result of: 

1. a severe mental disorder, 

2. a temporary confusion, 

                                                           
1385  Ibid. 
1386  M. Borgeke, Att bestämma påföljd för brott, Stockholm, 2016, p. 468. 
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3. a severe mental disability, 

or 

4. a severe state of dementia 

lacks the ability to understanding the meaning of the doing in that situation in which 

he or she was or the ability to adjust his or her action after their own will. What was 

said is not applicable to the situations where an offender self-induced mental 

incapacity by intoxication or by other means.  

The second instance worthy of our attention is the fact that the proposal has introduced 

the Special Protective Measures Act, which regulated a new form of in-patient measure of a . 

The forensic psychiatric care measure would be excluded from BrB accordingly. The set of 

punishments ought to be imposed even on the offender with mental disorders who were 

sane1387. In order to find an offender as not sane/responsible, the court should order a forensic 

psychiatric assessment, which will state that the subject of assessment is not sane with 

concomitant information that an individual can be committed to compulsory psychiatric care. 

The statement of the psychiatrist in the forensic psychiatric assessment has to be treated, 

according to the project, as an institutional psychiatric care certificate. An expert will send 

information to the facility where the decision on committal to the facility will be carried out 

by the senior doctor. If the assessment of the doctor does not indicate the need for psychiatric 

treatment, the individual can be placed under care on a voluntary basis according to HSL1388.  

Introduction the notion of sanity into the system would open up the possibility of 

sentencing an individual to all sanctions without any restrictions such as presumption against 

prison punishment, even for offenders who committed a crime in a state of severe mental 

disorder. If an individual won’t be sent into psychiatric care and is still in need of psychiatric 

care, this will be provided in prison or in general hospitals based on HSL1389.  

The new model proposed that a person sentenced to punishment of imprisonment 

would be sent to closed psychiatric care instead of imprisonment until the preconditions of 

closed psychiatric care are met. As a result, the same scheme of thinking could be applied to 

a patient who was under compulsory open psychiatric care; nonetheless, imprisonment and 
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compulsory care could, in accordance to the project, be carried out together1390. The Author 

of this work has some reservations toward this idea. If seen from perspective of the Swedish 

legal realm, the aim of compulsory open psychiatric care is to make it possible for an 

individual to adjust to society. Concomitant execution of both imprisonment and compulsory 

open psychiatric care exclude each other due to the fact that the aim of imprisonment is to 

hold a prisoner inside the prison facility and apply a set of programmes toward him making 

his return to society possible, whereas open compulsory psychiatric care is there to treat a 

patient in a natural environment, among a fully functional society. It is more than obvious 

that prison is not such an environment.  

When an offender was sentenced to imprisonment and he met the conditions required 

in order for closed compulsory psychiatric care to arise, the time under care would be counted 

as part of the period of incarceration. When the patient was discharged from closed psychiatric 

care, he or she would be placed again into prison to continue the term of imprisonment. 

Nevertheless, the project provided that placement into prison of individuals who have been 

discharged from compulsory closed psychiatric care ought to be carried out with caution in 

order to maintain the normal mental state of the offender, i.e., through continuous psychiatric 

care inside the prison in special, newly-formed wards for prisoners with a need for medication 

of various types1391.  

 

3.6.2. A special form of imprisonment for special categories of inmates. 

 

The proposal also addressed the question of the form of imprisonment for delinquents 

with severe mental disability, severe autism spectrum disorder (ASD) or other vital and lasting 

mental conditions. The viewpoint was that the state of the individual should influence not the 

type of punishment, but the form of its execution. As a result, imprisonment for such category 

of offenders was defined as a closed support unit (swe. sluten stödenhet). The condition for 

such a form of imprisonment is that the person is proclaimed as sane; nevertheless, their 

mental disability prompts a need for additional help, as indicated by the professional1392.  
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The condition of an individual ought to be stated in a forensic psychiatric assessment 

provided to the court, and the court in its ruling ought to sentence the perpetrator to closed 

support unit imprisonment. The proposal suggested that an instance could occur in the course 

of imprisonment in a closed support unit that it becomes known that the state of the inmate 

does not meet the conditions for imprisonment in the form of the closed support unit. This 

state of affairs can lead to the situation where the prison institution could decide that the form 

of imprisonment should be changed. The decision stems from the fact that the state of the 

offender has improved, or that the state of the individual makes it apparent that more efficient 

help could be provided in another form of imprisonment. The proposal provided that the 

prison institution’s decision could be appealed to an administrative court1393.  

 

3.6.3. Special protective measures. 

 

3.6.3.1. Introduction. 

 

 The standpoint adopted in the proposal was that it ought to take into consideration 

individuals in a state of mental disorder who, due to their mental state might commit a severe 

crime again, could be placed under forensic psychiatric care with a special discharge review. 

The main aim of the measure was to prevent an offender from the potential risk of committing 

a severe crime in future1394.  

 The starting point of the discussion as to whether the special protective measure could 

be enacted was, according to the project, to preserve the belief that the interest of society is 

indispensable, and consequently, the measure is necessary. The crux of the project was to 

combine on the one hand the question of an individual’s need for psychiatric care, and on the 

other, the need to prevent repetition of a severe crime. The sole presence of conditions for 

psychiatric care would not be sufficient for the enforcement of special protective measures; 

only together with the risk of re-committing a severe crime could the special protective 

measure be taken into consideration. The sole state of mental disorder constituting the need 

for psychiatric care can lead to such care and be to a certain extent an additional alternative 
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to special protective measure. The locution “special protective measures” was chosen in order 

to indicate that the aim of the measure is not to protect society, but to prevent the committing 

of a severe crime1395.  

 The proposal put forward that a special protective measure could be enacted in two 

situations, the first of which was the fact that an individual was not found sane, and thus could 

not commit a crime in accordance with the new viewpoint. The second category consisted of 

individuals who were released from the prison after completing their period of punishment. 

When the first condition was fulfilled, the project’s authors proffered the second layer of 

conditions. The first of which was that the crime committed by the individual was directed 

against or caused danger to others’ life or health. Second, that the punishment for the crime 

ought to exceed six months’ imprisonment. The penultimate condition was that, altogether: 

the mental state of  the offender, the crimes he or she committed and the circumstance of 

committing the crime, indicate a significant risk of committing severe crimes against the life 

or health of other people or severe crimes causing danger to the life or health of other people. 

If the subject of the special protective measure were an individual who was sentenced to 

imprisonment and released from it, the condition was that he or she committed the crime 

under the influence of severe mental disorder, temporary confusion, severe mental disability 

or severe dementia1396.  

 As has already been noted, a special preventive measure could be applied to both a 

sane/responsible and a insane offender. The proposal constructed a route for placement of 

both categories of individuals under the special preventive measure. It was stressed, though, 

that inmates sentenced to life imprisonment could not be committed to a special protective 

measure. A special protective measure could be imposed on individuals who were in need of 

forensic psychiatric care, but at the same time also on individuals who were not in need of 

forensic psychiatric care, but whose state met other requisites of care. As a comparison, 

individuals who had undergone forensic psychiatric care and were discharged from that care, 

could not be placed under special protective measures, since one of the conditions for 

discharge from forensic psychiatric care is that there is no longer a risk of recidivism in the 

form of severe crime1397.  
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It was proposed that the character of the mental disorder ought to be severe, even when 

the offender was sentenced to prison. An individual who committed a crime and was stated 

to be not sane could be placed under the special protective measure. The project indicated that 

the risk of recidivism, when talking about special protective measures, wasn’t only present in 

the situation where the mental disorder occurred for the moment of the crime or at the time 

of sentencing, but also in the situation where an individual had a history of committing severe 

crimes under the influence of temporary confusion; something that was given as an example 

by the project’s authors1398.  

The ensuing precondition for a special protective measure was committing a crime 

against life or health which required the lowest punishment of six months of imprisonment. 

The introduction of this precondition was seen as a safety precaution setting a minimum 

border to the enaction of special protective measures1399.  

During work on the proposal, two points of view clashed. The first was to set the 

bottom line for punishment at one year and the second, which eventually won, was that the 

threshold would be six months. The one-year punishment condition narrowed the use of 

special preventive measures and excluded from its scope such serious crimes as illegal threat, 

sexual exploitation and gross sexual exploitation of various types1400.  

The proposal did not provide the criterion of previous criminal history as a decisive 

feature for sending an offender to a special protective measure, seeing that as the predominant 

condition would be prognosis of significant risk of recidivism in the form of committing a 

violent crime of severe nature1401. The prognosis of significant risk stemmed from the mental 

state of the individual, the history of previously committed crimes and surrounding 

circumstances forming the picture of the offender. The proposal described the significant risk 

of committing crime anew as “concrete and obvious”, therefore not subjective but firmly set 

on objective criteria, i.e., a forensic psychiatric assessment1402.  

 It should be stressed that the category of offender who could be placed under a special 

protective psychiatric measure was depleted to offenders who reached the age of 15 years1403.  
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 The new outlook was that a protective measure would no longer be a sanction within 

BrB, by putting them into a separate act regulating only the protective measure. The aim of 

the move was to draw a line between criminal responsibility, need of care and protection of 

interests such as life and health. This was made possible by the separate regulations for 

protective measures. Nevertheless, the proposal asserted that protective measures and BrB 

were interconnected by the fact of a minimum punishment tariff and significant risk of 

committing a severe crime1404. 

 The process of placement under a special protective measure could take place after the 

offender had served a sentence of imprisonment. The situation was similar to that of an 

offender who was in need of closed compulsory psychiatric care. Primarily, the patient should 

get any necessary help and then be subjected to special protective care. When the individual 

was found not to be sane, he or she would be placed under a special protective measure after 

the sentence was legally binding, unless the perpetrator was in need of closed compulsory 

psychiatric care. The senior doctor was obliged to inform the prosecutor that the individual 

would be discharged, which would trigger the petition filed by the prosecutor to the 

administrative court to send the individual to a special protective measure1405.  

 The decision on placement under special protective measure ought to be taken, 

according to the project, based on the petition of the prosecutor. The special protective 

measure could take in- or out-patient form. In the situation where an offender was found not 

to be sane, an interim decision on placement under special protective care was issued by the 

general court based on the petition of the prosecutor until the decision of the general 

administrative court upon the question of placement under the special protective care1406. 

When the ruling of the general court was legally binding, the general administrative court 

should confirm the further detention of the individual based on the petition of the prosecutor. 

The decision of the administrative court ought to be based on the general court’s ruling1407.  

 The period of the special protective measure was set at up to six months starting from 

the decision of placement under the latter. After this period it could be prolonged by the 

general administrative court based on the petition of the facility where the special measure 
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took place. The procedure could be repeated as long as there was a need for the special 

protective measure. When there were no grounds for further treatment under the special 

protective measure, the administrative court could issue a decision on discharge based on the 

petition of the institution responsible for enforcing the measure1408. 

 The sole process of care under a special protective measure in closed form could be, 

according to the project, combined with open compulsory psychiatric care. There was also 

the possibility to allow leave for a delinquent placed under a special protective measure based 

on the decision of the general administrative court1409.  

 The proposal adopted the outlook according to which an individual who committed a 

crime but was not sane – and therefore found not responsible – would be placed under a 

special protective measure in closed form. On the other hand, individuals who were placed 

under a special protective measure after being released from prison could have an open or 

closed form. The in-patient form could be changed to the out-patient form and vice versa1410.  

 A pivotal part of the proposal was an amendment concerning the forensic psychiatric 

assessment. According to the proposal, it ought to consider the question of sanity, possibility 

of execution of imprisonment and whether the conditions for a special protective measure are 

met1411.  

 The question of sanity ought to scrutinize the issue  of whether an individual, as a result 

of severe mental disorder, temporary confusion, gross mental disability or severe dementia, 

could not understand the meaning of the situation that he or she was in, or devoid of voluntary 

capability. The second question was whether the state was caused by the accused himself. 

Going further, according to the project, the answer should be provided as to whether the 

perpetrator should be placed under compulsory psychiatric care1412.  

 The forensic psychiatric assessment ought to provide data to the court on whether the 

grounds for a special protective measure are present, in order to indicate whether the court 

can include into its ruling an interim measure of detention until the ruling becomes legally 

binding. The answers to be provided in the forensic psychiatric assessment ought to address 

whether the patient presents a significant risk of committing a severe crime against the life or 
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health of others. Further, they should answer the question of whether an individual is in need 

of psychiatric care or care in another form1413.  

 The proposal was a manifestation of need for rethinking the basic principles of 

Swedish criminal law. On the other hand, it continued the discussion that had been started by 

the proposal entitled “Mental disorder, crime and responsibility”1414.  For the purposes of this 

work, the role of the proposal from 2012 is indispensable due to the idea of special protective 

measures, which resembles an institution already extant for a few years in the Polish legal 

realm; describing this proposal will make it possible to juxtapose both solutions in the last 

part of this study.  
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4. Comparative criminal law – comparison of the Polish and Swedish 

solutions.  

 

4.1 Introduction.  

 

 The culmination of this work is juxtaposing of two systems. As promoted in the 

methodological part of this work, the author adopted a viewpoint, according to which 

critical method of comparing two systems is not a proper tool in the field of comparative 

studies. The author will thrive on looking at the solutions adopted in Swedish law as 

the source of possible mine of ideas helpful from the standpoint of Polish criminal law. 

The notion of “helpfulness” can have various denotations. It can be a rationale for 

rethinking existing viewpoints or can be a source of a handful of hints, how to project 

development of the already existing institutions. 

 This part is also sensitive from the perspective of comparative law methodology 

since its very nucleus ascribes to subjectivity in choosing what to collate. Even though 

it is alluring to convey the systematic comparison of the criminal law situation of the 

offenders with various mental disturbances, the author will give attentiveness only to 

setting together particular measures. It is enforced by the topic of this work and on the 

other hand by the actual struggles of the domestic system.  

To go further, the intended readers of this work are specialist in Polish criminal 

and medical laws, who have a piece of knowledge in Polish law; hence the presentation 

of Swedish legal solutions is a selling-product of this work. Consequently, Polish 

solutions will be put under the loop only in part needed to make the process of 

comparison graspable.  

The historical development of the various institutions in Poland and Sweden are 

interlinked with trends and ideas ruling the end of the 19th – 20th century. 



337 

 

 One can name here polish acts regulating detention of vagrants from 18301415, 

later on an ordinance of the President of the Republic of Poland from 1927 on 

counteracting begging and vagrancy1416 at the same time there were ideas of adopting 

an act on sterilization, still it was never moved before the Parliament1417.  

The idea similar to Swedish term of detention was present already in the Project 

of Criminal Code for Polish Lands from 1916 prepared by A. Mogilnicki and S. 

Rappaport in art. 11a. It incorporated an institution of prolongation of imprisonment for 

the incarcerated delinquents even after the lapse of the period of imprisonment when 

his or her behaviour implies that discharge from punishment can cause danger to the 

society1418.  

The criminal law realm of Poland in the period between world wars was full of 

analogous institutions for so-called “incorrigible criminals”. Art. 83 of Criminal Code 

from 1932 put forward an institution of the labour houses, which were organized by the 

ordinance of the Ministry of Justice from the 15th of January 1934, on the organization 

of institutions for incorrigible offenders. It provided that those institutions should 

diverge from normal imprisonment. The head of the institution was a director. Another 

organ of the institutions was an Institutions’ Board, comprised of the director of the 

institution, heads of the particular divisions of the institutions, teachers, doctors and 

chaplain. The Board was responsible for measures imposed on an offender during the 

stay at the institution, e.g. disciplinary reactions. Generally, the standpoint was that the 

conditions in the institutions for incorrigible offender ought to be milder compared to 

prison. Still, in practice, the conditions were much like those in prisons. The individuals 

were working and paid for the work on the same basis as prisoners1419. One can notice, 

                                                           
1415A. Flatau-Kowalska, Środki zabezpieczające w prawie karnym, Warszawa, 1956, p. 119. 
1416  A. Flatau-Kowalska, Środki zabezpieczające w prawie karnym, Warszawa, 1956, pp. 119-120.  
1417 A. Flatau-Kowalska, Środki zabezpieczające w prawie karnym, Warszawa, 1956, //// 
1418 A. Mogilnicki, E.S. Rappaport, Projekt kodeksu karnego dla ziem polskich, „Gazeta Sądowa Warszawska” 

1916, nr 18, after A. Flatau-Kowalska, Środki zabezpieczające w prawie karnym, Warszawa, 1956, p. 141. 
1419 
  A. Flatau-Kowalska, Środki zabezpieczające w prawie karnym, Warszawa, 1956, p. 179.  
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that setting together polish and Swedish solutions were not so different as for reality of 

the conditions of the institutions. 

 

4.2. Comparison of types of measures in Polish and Swedish Penal Codes.  

 The setting together two, systems of measures in Polish and Swedish laws will 

consider only the binding version of the laws. At the same time, it is crucial to make 

allowance to the previous versions, explaining the shape of the institutions today.   

 At the beginning of the 21st century, the most far-reaching amendment 

concerning Chapter X dealing with compulsory measures in the Polish Penal Code form 

19971420 transpired in year 2015 and was materialised in amendments to the system of 

compulsory measures, which came into force on the 30th of June 2015, or as one can 

read in the literature of the subject, that it was, in fact, partial recodification of the 

PPC1421. There were also voices promoting that the wave of amendments formed 

separate field of studies, which becomes something more than an only mere reaction to 

the committed crime, but the sett of instruments aimed at protecting society from 

particular categories of perpetrators1422.  

 The aim of the amendment, according to working papers, was to put in order all 

the measures and simultaneously to change the catalogue of the measures in Chapter X 

of PCP. It has introduced no custodial measures such as supervision of the guardian or 

of the Police, electronic monitoring of the place of the stay1423.  

 Concurrently, the new type of measure was introduced under the notion 

“therapy”, which comprised various types of psychiatric therapies or pharmacotherapy. 

                                                           
1420 Dz.U. 1997 nr 88 poz. 553 
1421 P. Kardas, J. Giezek, Nowa filozofia karania, czyli o założeniach i zasadniczych elementach nowelizacji 

kodeksu karnego, Palestra 7-8/2015, p. 10. 
1422 A. Barczak – Oplustil, Charakter środków zabezpieczających w nowelizacji kodeksu karnego z 20 lutego 2015 

r. Wprowadzenie do dyskusji, Palestra 7-8/2015, p. 114. 
1423 Rządowy projekt ustawy o zmianie ustawy kodeks karny oraz niektórych innych ustaw, uzasadnienie, Druk 

2393, pp. 30-31 
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In addition, a measure of addiction therapy was enlisted as one of the measures in 

Chapter X of PCP1424.  

 The list of compulsory measures regulated in PCP till date is regulated in Article 

93 a § 11425 and is the following: 

1) Electronic control of the place of the stay regulated in article 93e 

2) Therapy regulated in Article 93f § 1 

3) Addiction therapy regulated in Article 93f § 2 

4) Psychiatric detention regulated in § 93 g 

 

Having said that, the author would like to group the measures, which will be then 

compared1426. One of the most transparent ways to set together mentioned measures is 

to present them in a diagram.  

                                                           
1424 Rządowy projekt ustawy o zmianie ustawy kodeks karny oraz niektórych innych ustaw, uzasadnienie, Druk 

2393, p. 31.  
1425 § 1. The protective measures are: 

1) electronic monitoring of a person's location, 

2) therapy, 

3) addiction therapy, 

4) placement in a psychiatric facility. 

§ 2. If a statute provides so, the court may impose the order and prohibitions provided for in art. 39 sections 

2-3 as protective measures. 
1426 With an exeption of measures for addicts, since this measure in order to be analysed in a proper way depicts 

the need of separate work.  
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In the following parts of this work, the author would set together all measures 

regulated in BrB and PCP, apart from the care for addicts, which will be left outside the 

scope of the comparison. The reasoning for such a reduction is based on the fact that 

the author would like to concentrate attention only to the measures dealing with the care 

for people who are in the states, which constitute insanity, diminished responsibility or 

can lead to the implication of other measures.  

 

4.3. The institutions of the self-induced state of intoxication or stupefying in CC 

and BrB  

 Currently, CC regulates in article 31 § 3 a fiction according to which an 

individual who self-induced intoxication or stupefying is treated on a regular basis, as 

he or she would commit a crime in a sober condition1427.  

 

 Comparison 

                                                           
1427 A. Zoll, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, Warsaw, 

electronic version from 2016.08.01, source: Lex. 

Chapter 31 § 1 
BrB

contract probation

Care for addicts

Forensic psychiatric care 
with and without 

special discharge review

Chapter 10 PCP

Electronic control of 
place of stay and 

therapy

Therapy

Psychiatric detention
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 The self-induced state of intoxication or stupefying is regulated in BrB in two 

places. The initial one is mentioned in Chapter 1 and the second in Chapter 30 § 6 

points 3, which regulates exemptions from the presumption against the imprisonment. 

In Poland, the question is regulated in one place together with insanity and diminished 

responsibility. The difference takes its origins, in different character of the severe 

mental disorder in BrB. Since it is a symptom for the court to take imprisonment 

punishment as a last resort, the exemptions from the rule should be indicated in the 

Chapter regulating presumption against punishment. Whereas the general state of 

intoxication seems to concern the question crime in itself, hence it is regulated in the 

Chapter regulating the notion of crime.  

In general, the prevailing approach in Sweden is that an offender who has 

committed a crime in a state of intoxication or another state from would be treated on 

a regular basis, as he or she would be sober, hence the outcome in both systems is 

identical.  

 

 The primary question is what is treated as a state of intoxication. It is not stated 

which is normally indicated in other places of the code, i.e. article 115 § 16, stating that 

the person is intoxicated when the content of alcohol in blood exceeds 0,5 per mille. It 

is stressed in the literature of the subject that the notion in the perspective of article 31 

§ 3 should be understood widely since there can be situations of pathological 

intoxication even by a small amount of alcohol1428.  

 

Comparison 

The individual ought to be in a state of intoxication or another similar state in 

line with BrB. The exact numbers are not provided; nevertheless, since the court 

practice adopts a standpoint that the possibility of forming intent depends on the level 

                                                           
1428 1428 A. Grześkowiak, in: ed. A. Grześkowiak, K. Wiak, Kodeks Karny. Komentarz, Warsaw, 2019, p.10, 

commentary to the artice 31, electronic version, Legalis. 
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of intoxication, each type of intoxication can be taken into account. Secondly, as in 

Poland, the legislator indicates the existence of states of pathological intoxication, 

which enhance the answer that each state of intoxication is pertinent.  

 

 Regarding the application of this article, the state should be self-induced. It 

means that there was a will on the side of the individual to, i.e. consume alcohol. There 

should be a ramification of intoxication of various forms, so the mere fact of having 

alcohol in blood does not constitute the use of article 31 § 3, but only the occurrence of 

the state of intoxication1429. The intoxication or stupefying will not be treated as 

voluntary or conscious, when the alcohol or other substance was induced accidentally 

or when the inducement would be forced1430.   

The offender would be sentenced on a regular basis when he or she was 

intoxicated on his or her own will and foresaw or could foresee that the state of 

intoxication could lead to insanity or diminished responsibility1431.  

 It is underlined that article 31 § 3 could not be applied when an individual is 

suffering from mental illnesses caused by the alcohol intoxication or drugs induce, 

leaving those states to the article 31 § 1 or § 21432.  

 

Comparison  

Both systems have similar viewpoints since in both countries the state should be 

a result of intoxication caused willingly by the delinquent. There is also no difference 

in the outcome, which should be embodied in slower reflexes etc. It presumes that not 

any type of intoxication or other state is apt, but only the one which causes mentioned 

                                                           
1429 A. Zoll, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, Warsaw, 

electronic version from 2016.08.01, source: Lex. 
1430 P. Daniliuk, in: R. Stefański, Kodeks karny. Komentarz. 2018, Komentarz do artykułu 31, p. 7. electronic 

source, system Legalis. 
1431M. Budyn-Kulik, in: ed. M. Budyn-Kulik, P. Kozłowska-Kalisz, M. Kulik Kodeks karny. Komentarz, 

commentary to article 31, electronic version from 2018.11.15, source: Lex.; M. Filar, M. Berent, in: ed. M. Filar, 

Kodeks Karyny. Komentarz, commentary to article 31, electronic version from 2016.05.23, source: Lex. 
1432 P. Daniliuk, in: R. Stefański, Kodeks karny. Komentarz. 2018, Komentarz do artykułu 31, p. 7. electronic 

source, system Legalis. 
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symptoms. I. Strahl promoted that there should be guilt present in consumption not in 

being intoxicated. The conclusion can be, that in Swedish system the offender is 

responsible due to the fact that he or she is guilty in consumption of the alcohol or other 

consumption and the guilt for the moment of crime was not taken into account, which 

makes it very similar to Polish position. 

 In situations of pathological intoxication or unwilling intoxication or stupefying 

the solution is the same in both systems – the state will not be self-caused and is taken 

into account through the perspective of Article 31 and Chapter 30 § 6 accordingly.  

 

 The process of sentencing when talking about article 31 § 3 diverges from a 

normal procedure since the perpetrator who induced the state of insanity would be 

punished on a regular basis; still, the fault will not be analyzed1433.  

 

 Comparison 

In words of the Supreme Court in case NJA 2011, s. 563 the ruling from 1973 introduced 

a general exemption from the principle of guilt; hence, the attitude in both countries is 

almost identical. Still, in the ruling from 2011, the Supreme Court adopted standpoint 

according to which, in each case, the guilt should be assessed, and the intent of the 

offender can be decoded; thus, the guilt can be reconstructed. One should bear in mind 

that the main difference between the two countries is the fact that BrB adopted 

psychological guilt and as it was mentioned CC regulates normative fault, with all 

consequences stemming from it.  

 

                                                           
1433 J. Lachowski, in: ed. V. Konarska-Wrzosek, A. Lach, J. Lachowski, T. Oczkowski, I. Zgoliński, A. 

Ziółkowska, Kodeks Karny. Komentarz, commentary to article 31, electronic version from 2018.08.01, source: 

Lex. 
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When the state resulting in self-intoxication would be the diminished 

responsibility, the fault will not influence the punishment, hence while sentencing the 

court cannot take into account the level of guilt1434.  

 

Comparison 

The attitude in BrB toward the institution of the diminished responsibility is 

divided into two groups, one when it is supplementary to half - insanity and other when 

it is excluded by the full insanity1435. When talking about almost insanity, it should be 

stressed that the self-induced state of severe mental disorder will be covered by Chapter 

30 § 6 point 3, consequently would be analyzed through the instruments provided in 

Chapter 1 § 2 part 1, still once proven the outcome will be regulated by Chapter 30 § 

6 point 3. Following, it will lead to the prospect of the abolition of the presumption 

against the imprisonment. One should bear in mind that at the end of the day, it is the 

court’s right to make use of this exception – not an obligation. When talking about other 

states not imprinted in Chapter 30 § 6 point 3, the situation should be assessed through 

the Chapter 1 § 2 point 2, and the outcome would be one of the constructions either this 

adopted in the ruling of Supreme Court from 1973 or from 2011.  

 

Going further, when scrutinizing the self-induced state of insanity, the regulation 

which is presented in the Polish literature is culpable insanity. The elucidation of this 

notion lies in the fact that the fault is present before committing a crime, hence in fact 

of unconstrained inducement of the alcohol or other substances1436. Because the state 

                                                           
1434 A. Zoll, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, Warsaw, 

electronic version from 2016.08.01, source: Lex. 
1435 The possible source of this division can be traced to proposals of prof. Thyren, who had introduced the notion 

of full and partial abnormality. For more refferance reffer to: 2.4.3.3. The proposal of prof. J. Thyren. 

 
1436 M. Królikowski, in: ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 

1–116, Warsaw 2017, commentary to article 31, p. 7., electronic version, system Legalis. 
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which is caused by the previous intoxication or stupefying, the discussion concerning 

the possibility of reconstructing intent or negligence is also pertinent here1437.  

 

Comparison 

In this part, the difference was already mentioned and is envisaged in fact that 

it is regulated in BrB as one of the criteria causing abolition of the presumption against 

imprisonment. In this state of affairs, one cannot say that the notion of guilt is relevant 

since Chapter 30 § 6 does not rely on this notion. Nevertheless, it seems only right 

solution that answers whether the state of severe mental disorder was caused by the 

individual him or herself, is assessed throughout Chapter 1 § 2 part 2. Consequently, 

the crime is committed, all requisites are met, so the imprisonment can be imposed on 

an offender because the previous step proved that state of severe mental disorder was 

self-induced. As an outcome, the Swedish system does not directly connect the Chapter 

30 § 6 point 3, but it is analyzed through the Chapter 1 § 2 part 2; therefore, one cannot 

say that Sweden has a similar solution to Polish. 

 

The element of committing a crime in a state of insanity can be taken into account 

while the imposition of the punishment1438. An individual in this state can be sentenced 

to one of the protective measures1439.  

 

 Comparison 

In this perspective, two systems are not different ascribe to the fact that the 

perpetrator can also be sentenced to one of the cares if the state of the offender indicates 

such a need. Ascribe to the fact of self-induced state opens the possibility of sentencing 

                                                           
1437 M. Królikowski, in: ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 

1–116, Warsaw 2017, commentary to article 31, p. 8., electronic version, system Legalis. 
1438 J. Lachowski, in: ed. V. Konarska-Wrzosek, A. Lach, J. Lachowski, T. Oczkowski, I. Zgoliński, A. 

Ziółkowska, Kodeks Karny. Komentarz, commentary to article 31, electronic version from 2018.08.01, source: 

Lex. 
1439 Ibid.  
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to imprisonment, the word used in BrB with regard to possible actions of the court is 

“får” in translation “may”, hence the whole sett of the sanctions is available, and each 

type of care can be enacted.  

 

4.4. The institution of diminished responsibility in CC and BrB. 

 

PC does not encompass the definition of diminished responsibility; still, it can 

be reconstructed from the context of the article 31 § 21440. The article furnishes the 

notion of significantly diminished responsibility. The state is formulated without 

delivering the biological grounds of the condition; nevertheless, the outlook is that the 

biological states are identical juxtaposing to § 1 of article 311441. In practice, the 

significantly diminished responsibility takes place when the state of the offender is 

diminished in such a level that it severely influences the volitional or intellectual 

capacities1442. As an illustration of conditions which lead to qualifying them as 

diminished responsibility were, i.e. psychogenic syndrome, alcohol dependence 

syndrome, organic personality disorders, paraphilias1443. 

 

Comparison 

When contrasting Swedish and Polish solutions, the first vivid difference is the 

place of regulation within the BrB. In line with the general attitude, the state of the 

offender is noted on the sentencing level. The diminished responsibility is treated as a 

mitigating circumstance in line with, i.e. provocation. As a result, each deviation of the 

                                                           
1440  If while committing a crime the capability to recognise the significance of an act or to control the conduct 

was significantly diminished, the court may apply extraordinary mitigation of the penalty. 
1441 A. Zoll, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, Warsaw, 

electronic version from 2016.08.01, source: Lex.; L.K. Paprzycki, System Prawa Karnego, T. 4, komentarz do 

artykułu 31, 2016 pp. 49-50.(electronic source – Legalis system); M. Filar, M. Berent, in: ed. M. Filar, Kodeks 

Karyny. Komentarz, commentary to article 31, electronic version from 2016.05.23, source: Lex. 
1442 M. Budyn-Kulik, in: ed. M. Budyn-Kulik, P. Kozłowska-Kalisz, M. Kulik Kodeks karny. Komentarz, 

commentary to article 31, electronic version from 2018.11.15, source: Lex. 
1443 A. Golonka, Niepoczytalność..., pp. 259-260, 263. 
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mental state of the offender continuously does not influence the elements of the crime, 

differently to polish solutions.  

 The further difference is embodied in the fact that the notion of diminished 

responsibility is comprised of point 2 and point 3, which makes point 2 the general part 

of diminished responsibility and point 3 implementations, which is a result of the will 

of the legislator to enact it in the wide variety of situations. Contrary to Polish 

legislator, where diminished responsibility has a similar sphere of action compared to 

insanity, with possible different outcomes.  

 To go further, the Swedish legislator adopted a standpoint according to which 

also a biological element, meaning the states, which can constitute diminished 

responsibility, are enumerated, whereas Polish legislator did not regulate it directly. It 

is the author’s opinion that the rationale for such a divergence between the systems 

stems from the fact that Swedish legislator only partially relied on Chapter 30 § 6 of 

BrB and diminished responsibility is not only “soft version” of insanity, as it can be in 

labelled in Polish system, but also is a notion taking into account additional conditions 

such as “a mental disturbance, emotional movement or for some other reason had a 

reduced ability to control his or her action”. What is more, the number of states is 

implemented with point 3 of Chapter 29 § 3 “manifestly deficient development, 

experience or capacity for judgement”. As it alludes to, this wide enumeration has its 

ointments materialised in the problem of interconnection between § 3 and § 7 of the 

BrB.  

In the situation when an offender committed a crime in the state of insanity, but 

still the court will sentence an offender to the imprisonment, the court can enact 

Chapter 29 § 3 points 2 or 3. It is a significant difference, since in Polish realm the 

diminished responsibility, as a rule, is excluded by the insanity and once it is found that 

an offender was insane for the time of committing a crime, he or she cannot be punished. 

The dissimilarity stems from the construction of presumption against the imprisonment 

from BrB, where the counterpart of insanity is divided into two different types. To the 
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first type, which can be designated as almost insanity, the diminished responsibility is 

supplementary. The second type eliminates diminished responsibility and cannot be 

enacted. 

 To continue, the Swedish legislator in Chapter 29 § 3 points 2 promoted the 

mixed theory according to which the offender has to have reduced volitional and 

intellectual capacity, likewise Polish outlook. This is the direct counterpart of Polish 

notion of insanity. 

 

The most problematic part of the notion is the feature of “significantly 

diminished”. The notion of “significant” is interpreted by the experts; still, they convey 

information about the state of the offender at the time of the crime, and it is up to judge 

to come to conclusion whether the state constitutes insanity or not. It is accepted that 

this is the state, which is closer to insanity1444. This level of diminished responsibility 

enables the courts more adaptable approach, which at the same instance takes its origins 

in the opinions presented by the experts1445. 

 

Comparison 

The Swedish legislator initially adopted the same approach as Polish one, 

nevertheless, as it was mentioned the situation was revised in 2010, and the qualified 

form of the decreased volitional and intellectual capacity was eliminated from the 

system in the name of the notion of making a diminished responsibility a more flexible 

instrument in use of proportionality principle. Juxtaposing to Polish system, it is a 

crucial difference since the implementation of the diminished responsibility is much 

wider in Sweden. At the same time, both in Swedish literature and in court practice it is 

underlined that the diminished responsibility should be enacted with extreme caution.  

                                                           
1444M. Budyn-Kulik, glosa..., s. 141,  L.K. Paprzycki, System Prawa Karnego, T. 4, komentarz do artykułu 31, 

2016 p. 51.(electronic source – Legalis system). 
1445 M. Królikowski, in: ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 

1–116, Warsaw 2017, commentary to article 31, p. 14, electronic version, system Legalis. 
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 The act committed by the offender in a state of diminished responsibility is a 

crime and offender can be ascribed with a fault. Still, the state of the offender 

influences the level of fault. The state of diminished responsibility is not an element of 

the subjective part of the crime and cannot be taken into account at the legal 

qualification of the act. It influences the level of fault and by that, the upper limit of 

the punishment1446. The diminished responsibility is not excluding fault, but it modifies 

it by influencing volitional or intellectual capacity. The fault here is significantly 

reduced, and if the state of the offender would be close to insanity, the most probable 

would be that the punishment would be extraordinary mitigated1447.  

Comparison 

The Brb stands on position that an offender is committing a crime; still, the 

influence of the state is visible in the possibility of decreased punishment ascribable to 

the occurrence of the state, not based on its outcome. In CC the diminished 

responsibility influences the fault, which due to its level caused the possibility of 

decreased punishment, whereas Swedish legislator indicates the source of the 

possibility of decreased punishment in the sole occurrence of the particular state or 

states.  

 

When the responsibility would be diminished significantly, a court can 

extraordinarily mitigate the penalty. It needs to be accentuated that this is not an 

obligation of the court but possibility1448. The court has to take into account the level of 

                                                           
1446 A. Zoll, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, Warsaw, 

electronic version from 2016.08.01, source: Lex. 
1447 J. Lachowski, in: ed. V. Konarska-Wrzosek, A. Lach, J. Lachowski, T. Oczkowski, I. Zgoliński, A. 

Ziółkowska, Kodeks Karny. Komentarz, commentary to article 31, electronic version from 2018.08.01, source: 

Lex. 
1448 A. Zoll, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, Warsaw, 

electronic version from 2016.08.01, source: Lex.; J. Lachowski, in: ed. V. Konarska-Wrzosek, A. Lach, J. 

Lachowski, T. Oczkowski, I. Zgoliński, A. Ziółkowska, Kodeks Karny. Komentarz, commentary to article 31, 

electronic version from 2018.08.01, source: Lex. 
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diminished of the responsibility, by stating to which extent the fault was reduced1449. In 

case the court would come to the conclusion that extraordinary mitigation of penalty 

should not be enacted in the case, the court should make allowance to it while the 

sentencing process1450. If there is no feature of “significance” the court takes the fact of 

the state of diminished responsibility into account as one of the features causing lower 

fault level; hence the punishment can be lower1451.  

In the course of the works on PC the idea was to implement general rule 

according to which the punishment for this type of the individual would be limited up 

to two-thirds of the maximum punishment for the crime. Eventually, it was never 

adopted, notwithstanding the voices concerning the credibility of such a solution are 

still presented in the doctrine of criminal law1452.  

Finally, when talking about significantly diminished responsibility the court can 

reach for extraordinary mitigation of the penalty, still it needs to be stressed that this is 

not an obligation of the court but possibility1453. 

 

Comparison 

The Swedish legislator has used in Chapter 29 § 3 part 2 the locution “less 

severe” in relation to punishment. It indicates that it is up to the court to decide what 

will be the punishment; hence, the Polish solution seems to be more accurate on this 

matter, by providing that the punishment can be extraordinary mitigated. Also, the 

proposal puts forward that it should be even more standardized envisages the 

tendencies to construct rigid frames of reduction of punishment in states of diminished 

                                                           
1449 M. Filar, M. Berent, in: ed. M. Filar, Kodeks Karyny. Komentarz, commentary to article 31, electronic version 

from 2016.05.23, source: Lex. 
1450 S. Steinborn, Problem umniejszonej poczytalności w rozumieniu art. 31 § 2 k.k., in:Prawomocność części 

orzeczenia w procesie karnym, 2011, electronic source. Lex.  
1451 A. Zoll, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, Warsaw, 

electronic version from 2016.08.01, source: Lex. 
1452 A. Golonka, Niepoczytalność..., p. 281, M. Królikowski, in: ed. M. Królikowski, R. Zawłocki, Kodeks karny. 

Część ogólna. Komentarz do artykułów 1–116, Warsaw 2017, commentary to article 31, p. 9, electronic version, 

system Legalis. 
1453 L.K. Paprzycki, System Prawa Karnego, T. 4, komentarz do artykułu 31, 2016 p. 62.(electronic source – 

Legalis system). 
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responsibility. Whereas, in Sweden, the notion is unclear and to court practice and 

professional literature.  

Subsequently, the possibility of decreasing the punishment is non-obligatory for 

the courts in both countries. Whereas Swedish courts, due to lack of rigid indications, 

has a bigger manoeuvre in choosing how exactly diminished responsibility affects the 

original punishment.   

 

 The state of health, when talking about diminished responsibility, is assessed 

according to the Criminal Procedure Code, to be more precise based on article 202. The 

opinion ought to be produced by at least two psychiatrists, sexologist if needed and 

psychologist based on the decision of the court or of the prosecutor on the prior court 

proceedings1454. Experts prepare the opinion taking into account the forensic-

psychiatric diagnosis and if such need also exists also the person can remain under the 

observation based on the motion of the prosecutor, after signals from the 

psychiatrists1455.  

 

Comparison 

About the Swedish solution, the diminished responsibility, as it was written, can 

be based on § 7 of LRPU opinion, which is prepared in a relatively short time and can 

be implemented further. Still, an opinion in Polish system has also traits of § 7 opinion, 

since it can be prepared in a short time unless there is a need for long-term 

observations, which then becomes closer to forensic psychiatric opinion.  

As for the experts, considering that it is § 7 examination, it can be prepared even 

by the doctor who is not a specialist in the area. Concurrently, forensic psychiatric 

opinion can be prepared only by experts in the field. Polish legislator decided to 

                                                           
1454 A. Golonka, Niepoczytalność..., p. 78. 
1455 A. Golonka, Niepoczytalność..., p. 79. 
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regulate the category of the experts who should produce the assessment; thus Swedish 

one omitted this question and left it to LRPU.  

 

 In order to be apposite, the state of the offender has to appear throughout the 

time of committing a crime. The term „time” is wide and encompasses not only the 

moment of crime and makes it more elastic when talking about long-lasting crimes1456.  

At the same instance, the state of the offender after committing a crime is in this 

perspective relevant from the outlook of sentencing and execution of the 

punishment1457.  

 

Comparison 

The inquiry when the diminished responsibility should be taken into account 

seems to be different in Sweden since it is regulated in the chapter dealing with 

mitigating circumstances. One can wonder whether the state should transpire for the 

moment of crime or can it be also after the crime has been committed, i.e. offender has 

mental problems as a result of remorse after his wrongdoing. It is Author’s opinion, 

that if the punishment would be imprisonment as a last resort based on Chapter 30 § 6, 

the state should transpire for the moment of the crime, in other situations, it can occur 

before, during or after the deed. It would indicate the difference between the Polish and 

Swedish solution since the diminished responsibility in Poland is taken into account as 

a rule for a time of the crime.  

 The ensuing conclusion is that Swedish system constructs the system, which 

seems to be concentrated on the state of the offender in general and giving a judge 

numerous possibilities of adjusting the punishment to the current state of the offender 

after the crime has been committed. It is laso emphasized by the feasibility of treatment 

                                                           
1456 A. Zoll, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, Warsaw, 

electronic version from 2016.08.01, source: Lex. 
1457 L.K. Paprzycki, System Prawa Karnego, T. 4, komentarz do artykułu 31, 2016 p. 58.(electronic source – 

Legalis system). 
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of the offender who suffered from a severe mental disorder which transpired for the 

period of court proceedings. It is tempting to promote that in general, and the Swedish 

system is less punitive comparing to the Polish, which is emphasized by the punishment 

limits and possibility of enactment of the i.e. diminished responsibility. From the Polish 

perspective, the Swedish system is burdened with uncertainty and this general outlook 

on sentencing could not be transferred to the Polish criminal law realm. It is author’s 

opinion that the main source of difference is historical experience, which differs 

significantly and implies that dosage of trust to the state and its institutes in Sweden is 

much higher comparing to Polish one.  

 

4.3. An institution of insanity in CC and Chapter 30 § 6.  

 

The focal part of the criminal law position on culprits who have committed a 

crime in a distinct state is regulated in CC in article 311458. This introduces the state of 

insanity, the state of diminished responsibility and the state of self-induced intoxication 

or stupefaction.  

The fundamental point of the Polish system is the presence of the institute of 

accountability. It is the core incongruity between the Polish and the Swedish systems. 

In point of fact, when looking at the history of Swedish criminal law, an interconnection 

can be found between the CC and SL, which also encompasses the notion of 

accountability.  

The Polish legislator has not defined the notion ofof insanity in article 31 of CC. 

In respect of the notion of accountability, it is discerned as the state of the offender in 

                                                           
1458 § 1. Whoever, while committing an act, was incapable of either recognising the significance of his act, 

or controlling his conduct due to a mental illness, mental impairment or other disturbance of mental functions, 

does not commit a crime. 

§ 2. If while committing a crime the capability to recognise the significance of an act or to control the 

conduct was significantly diminished, the court may apply extraordinary mitigation of the penalty. 

§ 3. The provisions of § 1 and 2 do not apply to the perpetrator who has intoxicated or stupefied himself in 

a manner resulting in exclusion or diminishing of his mental competence, which he has foreseen or might have 

foreseen. Translation of CC, Lex.  
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which there is no mental illness, mental impairment or other disturbance of mental 

functions, such as would cause the inability to either recognise the significance of one’s 

actions or control one’s conduct1459. The state of accountability should not be proved 

each time; still, the state of insanity or diminished responsibility should evince that the 

person won’t be punished for the crime1460. That being so, accountability is the rule and 

it should be proven that the person is in a state of insanity1461.  

The article 31 § 1, promotes that an individual in the state of insanity should not 

be punished, an insane offender is not committing a crime, since he or she cannot be 

attributed with the notion of fault, since at the time of the crime the offender did not 

have the volitional capacity and lacked understanding of the character of what he or she 

was doing, as a consequence of the mental illness, mental impairment or other 

disturbance of the mental functions. The prohibited act is committed, but since the fault 

cannot be attributed to the delinquent, the latter cannot be punished, notwithstanding he 

or she can be sentenced to one of the measures1462. It purports that fault can be attached 

to the person for the time of committing a crime when that person is accountable; hence 

is old enough, and doesn’t suffer from various mental ailments. This presupposes 

volitional and intellectual capacity, enabling the possibility to state that this person 

could obey the law1463. The crime is not committed, and the person cannot be punished. 

Just the same, since an offender can commit a crime in future, a certain reaction has to 

take place. It is embodied in protective measures of a medical nature. By this 

                                                           
1459 L.K. Paprzycki, System Prawa Karnego, T. 4, komentarz do artykułu 31, 2016 p. 20.(electronic source – 

Legalis system). 
1460 M. Królikowski, in: ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 

1–116, Warsaw 2017, commentary to article 31, p. 10, electronic version, system Legalis. 
1461W. Zaleski, Prawo karne jutra – między pragmatyzmem a dogmatyzmem, Warszawa 2018, Rozdział VII. 

Kryteria poczytalności i niepoczytalności – przyszłość winy jako przesłanki odpowiedzialności. Perspektywa 

prawnokarna i psychologiczna, electronic source. System Legalis.  
1462 L.K. Paprzycki, System Prawa Karnego, T. 4, komentarz do artykułu 31, 2016 p. 22.(electronic source – 

Legalis system). 
1463 A. Zoll, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, Warsaw, 

electronic version from 2016.08.01, source: Lex. 
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understanding, the measures are not discerned as a punishment, that is as a reaction to 

a crime, but as a reaction to the potential danger of committing a crime in the future1464.  

The fault in this state of affairs is that the objective element of the crime and the 

subjective part of the crime need to be put together with the requisites of the crime, so 

that it can be reconstructed1465.  

The coming viewpoint, which has not gained much leverage, is that ascribed to 

the fact that an insane individual cannot commit a crime with intent; because of his or 

her mental state, the motivational process cannot occur. This leads to the conclusion 

that insanity factors out the intent and by that punishability of crime by influencing the 

fault. Notwithstanding, when talking about unintentional crimes, they can be 

committed, according to this theory, only under certain conditions1466.  

The nature of disorders ought to be very intense, for the reason that establishing 

a causal link between the state of the offender and the crime committed is grounded in 

the fact of volitional and intellectual capacity1467.  

Into the bargain, there is the psychological aspect of the insanity. This is 

understood as the mental state of the offender during a lack of volitional capacity. What 

is pivotal here is the element of motivation, which is comprised of the variables that 

form the basis for the committed crime1468.  

Comparison 

When juxtaposing the Polish and Swedish solutions, the foremost divergence 

emerges from the fact that BrB left behind the notion of accountability, and as a 

consequence, parted the notion of insanity from the institution of fault. One can say that 

the notion of insanity was “decoronated” and is at this point a mere signal for the court 

that the sentencing process should take a different path. The role of insanity is 

                                                           
1464 Ibid.  

 

l 
1467 L.K. Paprzycki, System Prawa Karneg o, T. 4 komentarz do artykułu 31, 2016 p. 20.(electronic source – 

Legalis system) 
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positioned by the fact of regulating it in Chapter 30 “On the choice of sanctions”, hence 

as an indication for deciding on the punishment in the course of the sentencing process 

and by that it does not influence the question of fault and the punishment. It presupposes 

that the Swedish system omits the step of fault and directs intent to the sentencing 

process.   

The rationalization of the Swedish attitude indicates that the barrier between 

insanity and sanity is hard to delineate, thus it is easier to accept the rule according to 

which each offender is accountable and can be punished without exception. 

Nevertheless, this statement seems to be difficult to accept, due to the fact that it is in 

human nature to see some set of conditions as normal and what appears outside this 

scope of regularity is prone to drawing attention to the need for verification and 

reaction.  

 The second reason mentioned was that of abstaining from the stigmatization of 

these types of offenders, by treating them normally and making allowance for their 

condition only at the level of sentencing. When comparing the two systems, it is 

apparent that the status of the insane offender is treated uniquely..  

Pre-eminently, both the Polish and Swedish criminal codes propose that when 

there is an indication that the state of the offender departs from normal, some actions 

have to be taken. Those actions materialize in the form of requesting an expert opinion. 

Once the expert in the assessment has stated that the crime was committed in a state of 

insanity the systems can react in different ways. In each case, the courts in both 

countries have to reach the conclusion that crime has been committed, so that the 

requisites of the subjective and objective parts of the deed are met; except for that of 

fault in the Polish system. This is the crux of the difference, since the Polish court, as 

was already mentioned, concludes that fault was not present due to the state of the 

offender; as a result, the offender cannot be sentenced to punishment, since the 

prosecutor decided on the discontinuance of the proceedings and moved for protective 

measures, initiating the possibility of imposing a protective measure on an individual 
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according to article 324 § 11469. It is worth mentioning that in the Polish system the 

offender is not acquitted of committing a crime; the mental state from the procedural 

point of view forces the discontinuance of the proceedings. In Sweden, the court as a 

rule sentences the accused to the punishment without any significant procedural 

divergences. The court will state that the crime was committed, and that fault is not 

considered at all. Since BrB seems to provide differentiation of the state of insanity 

pivot on the fact, how the state of the offender will influence the sentencing process..  

In the first situation, where the crime was committed in a state of severe mental 

disorder, the range of sanctions is not limited and under a closed number of conditions, 

the presumption against imprisonment can be overturned. Still, if the crime was 

committed in a state that excluded volitional and intellectual capacity, the range of 

punishments is reduced to all but imprisonment. The third option is the lack of any 

reaction ascribed to the state of the offender.  

In the first two situations, the court, according to the binding law, has to overturn 

the hierarchy of penalties and start the analysis from the possibility of sentencing the 

offender to one of the care options and gradually go to the most far-reaching penalty – 

imprisonment – unless this is excluded due to committing a crime in a state of acute 

severe mental disorder. The other punishments can be imposed on the offender without 

any constraints, i.e. contract care.  

This position originates in the discussion about the elimination of the word 

“punishment” from criminal law throughout the works on the project of Protective law 

and has its effects in BrB since it emanates in a lack of division between the measures 

and penalties. It presupposes from the very beginning that a delinquent has to be 

punished for a crime in a state of insanity since this is the only option available to the 

court for sending him or her to the particular care.  

                                                           
1469W. Zaleski, Prawo karne jutra – między pragmatyzmem a dogmatyzmem, Warszawa 2018, Rozdział VII. 

Kryteria poczytalności i niepoczytalności – przyszłość winy jako przesłanki odpowiedzialności. Perspektywa 

prawnokarna i psychologiczna, electronic source. System Legalis.  

ode, electronic source, Lex.  
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On the other hand, Polish law implements a meticulously emphasized division 

between penalties and protective measures, which implicates a need for discontinuance 

of proceedings due to lack of fault caused by insanity, and placing the individual under 

treatment.  

From the Polish perspective, the Swedish experience is interesting but at the 

same time so different in its very essence, since the fact that insanity eliminates one of 

the crucial elements of the crime – fault, something that from the Polish standpoint 

implies that an offender cannot be punished, and the proceedings are discontinued. At 

the same time, Sweden seems to making attempts to return to the system in which 

accountability reverts to its classical role. An example of this endeavour is proposal 

SOU 2012:17. To date, notwithstanding, the venture seems to be futile. 

The Polish legislator decided to adopt the mixed theory of insanity, providing 

that it should have both psychiatric and psychological elements. As a result, it 

encompasses the biological source of ailmenents , together with the outcomes of the 

illness concerning the motivational processes and ability to make decisions1470. 

The central part still lies in answering the question as to whether the act was 

committed by the individual since this allows assessment of whether the state of insanity 

occurred at the time of the crime1471. The answer for this question is very important, 

since insanity as a condition for excluding fault is relevant to criminal law only at the 

time of committing a crime, hence the state of the offender before committing a crime 

and after committing a crime is not pertinent when talking about fault, with the 

exception of fault in actions preceding the crime , e.g. self-intoxication1472. The time of 

committing a crime is vital when referring to types of mental illnesses or other mental 

                                                           
1470 A. Golonka, Niepoczytalność i poczytalność ograniczona, Warszawa 2013, pp. 63–72. 
1471 M. Budyn-Kulik, in: ed. M. Budyn-Kulik, P. Kozłowska-Kalisz, M. Kulik Kodeks karny. Komentarz, 

commentary to article 31, electronic version from 2018.11.15, source: Lex.  
1472 P. Daniliuk, in: R. Stefański, Kodeda karny. Komentarz. 2018, Komentarz do artykułu 31, p. 3. electronic 

source, system Legalis; 
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states. It is explained by the fact that some mental ailments  have periods of remission 

and stability1473.  

 

Comparison  

 

 The answer to the question as to which model is present in Sweden and to then 

juxtapose it with Polish solutions is intricate. It looks as though Sweden has adopted 

two models, one of which is psychiatric, with elements of a mixed model, and the second 

is a typical mixed model. Starting from the very beginning, the outlook embraced in BrB 

was that the crime ought to be committed under the influence of the state mentioned in 

Chapter 33 § 2, thus prohibiting the possibility of imposing imprisonment on the 

offender. This laid the groundwork for the conclusion that this was a psychiatric model 

with psychological elements, which was later on implemented as a result of the 

resignation of general prison prohibition in favour of the presumption against 

punishment. The impact of the state was recreated by analysing whether there was an 

obvious causal link between the mental state of the offender and a crime. The causal 

link was decoded based on the time when the crime was committed.  

 In Chapter 30 § 6 part 2, the Swedish legislator adopted the mixed model, which 

has a different aim in that it precludes the possibility of imposing imprisonment on the 

offender. 

The conclusion is that BrB adopted a gradation of the insanity notion. So, The 

insanity can exclude the imprisonment punishment, when it takes form of the “most 

severe mental disturbance”. The insanity, which does not and the second validates the 

presumption against imprisonment.  

 The authors believe that the reason for this state of affairs stems from the project 

of the Protective law and from the works of Prof. Kinberg’s ideology, since it aligned 

the penalties and measures due to new ideology and the reaction to a crime. 

                                                           
1473 . Golonka, Niepoczytalność i poczytalność ograniczona, Warszawa 2013, p. 196. 
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Nevertheless, the problem with this system was that it was not consequent. The 

Protective law intera alia made it tangible that the word “punishment” should not be 

used in criminal code. Nevertheless, BrB subsumed some parts of the revolutionary 

ideas, still left intact the other, forcing coexistence of two incompatible frames of 

thinking.  

The two systems seem to have some drawbacks, hence the solutions to the 

problems have to be innovative as in case of insanity. Over many years the institution 

of prison – ban in its definite form was railed against. In consequence, it was amended 

in favour of the presumption against imprisonment, in order to make the system more 

efficient. The constituent of a causal link between the punishment and the state of the 

offender remained in the first part of Chapter 30 § 6 part 1, but at the same time, it 

opened up the possibility of imposing imprisonment on insane individuals under rigid 

conditions. However, in order to protect the rights of offenders who were in a state of 

insanity understood from the mixed model, the definite prison – ban remained in the 

system, but under the new conditions.  

An additional explanation can be also found in the question of lack of post-penal 

detention for the most dangerous offenders, who at the same time could not be found 

insane after committing a crime, e.g.the case of Mattias Flink. After the amendment, 

Chapter 30 § 1 part 1 creates a possibility for sending this type of individual to prison.  

It is the Author’s opinion that the source of the difficulty lies in the lack of 

possibility of detention for the most severe offenders in BrB. Having it would make it 

realizable to furnish the system with an instrument pertinent to the most dangerous 

offenders and could contribute to a modification of the presumption against prison.  

 

The states which constitute the notion of insanity are itemized in Chapter 31 § 2 

as the following conditions: a mental illness, mental impairment or other disturbance of 

the mental functions, without defining them.  
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 The notion of mental illness is the central term when talking about insanity, 

which is that it interferes with both the volitional and intellectual capacities. It is 

comprised of states which lead up to a lack of ability to assess the surrounding world, 

due to delusions, hallucinations, emotional distress, etc.1474 The notion of mental illness 

does not enumerate the particular states; hence it is quite elastic1475.  

The state enumerated in article 31 § 1 has to transpire during the time of the act. 

The states that are covered by the notion of mental illness are named schizophrenia, 

cyclophoria, epilepsy, neurosis and reactive psychosis. It is stressed in the literature of 

the subject that psychopathy as a personality disorder is not a mental illness1476 because, 

as a rule, the intellectual capacity of the offender is untouched, and the only outcome is 

a deviation in personality1477.  

 The next condition is mental impairment, defined in the literature as “whole-

body development disorder”1478, diagnosed based on intellectual capacity, which is 

significantly lower than the average intellect of people, a striking decrease in 

adaptational ability, etc.1479 The level of impairment is assessed by IQ tests. 

Concomitantly, the state of functioning of the individual in society is also taken into 

account1480. 

 The last set of conditions enumerated in article 31 § 1 is “other disturbance of 

the mental functions”, which is perceived as having a very broad scope and deals with 

all the conditions under which the mental apparatus – personality – is not functioning 

                                                           
1474 L.K. Paprzycki, System Prawa Karnego, T. 4, komentarz do artykułu 31, 2016 pp. 30-35.(electronic source – 

Legalis system). 
1475 M. Królikowski, in: ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 

1–116, Warsaw 2017, commentary to article 31, p. 4., electronic version, system Legalis.  
1476 M. Cieślak, K. Spett, W. Wolter, Psychiatria w procesie karnym, Warszawa 1968, p. 232, A. Golonka, 

Niepoczytalność..., pp. 131-100. 
1477 M. Budyn-Kulik, in: ed. M. Budyn-Kulik, P. Kozłowska-Kalisz, M. Kulik Kodeks karny. Komentarz, 

commentary to article 31, electronic version from 2018.11.15, source: Lex.; P. Daniliuk, in: R. Stefański, Kodeda 

karny. Komentarz. 2018, Komentarz do artykułu 31, p. 4. electronic source, system Legalis; 
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1479 A. Zoll, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, Warsaw, 

electronic version from 2016.08.01, source: Lex. 
1480 M. Budyn-Kulik, in: ed. M. Budyn-Kulik, P. Kozłowska-Kalisz, M. Kulik Kodeks karny. Komentarz, 

commentary to article 31, electronic version from 2018.11.15, source: Lex. 
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properly. The other disturbance of mental health does not have to be a pathological 

mental state, hence it can be comprised of various states1481.  

Contemporary doctrine advances that this notion covers, inter alia  pathological 

intoxication and non-pathological conditions materialized in sleepiness, hypnosis, 

PMS, psychopathy, senility, emotional distress, states cause by alcohol intoxication that 

are not subsumed by article 31 § 3 of CC, etc. and personality disorders1482, trance and 

possession, dissociation1483, meningitis, conditions accompanying menopause1484, 

seasonal affective disorder1485. This third term can be apprehended as a safety valve for 

article 31 § 1 since it allows the notion of insanity to be adapted to ongoing changes in 

society and science1486.  

 

Comparison  

When collating the two systems under perusal, the initial version of BrB looks to 

be much like the current Polish solution. It comprised three states: insanity, mental 

deficiency and a state of mental abnormality of such a profound character that it could 

be equated with insanity. Regarding the scope of all these notions, the most interesting 

to set alongside Polish regulation is the last one. Much like the binding Polish version 

of article 31 it was also an instrument used to make allowance for those states that 

couldn’t be covered by the previous conditions. It was a counterpart of the Polish 

“other states of mental disturbance”. Concomitantly, the Swedish legislator decided to 

connect it with insanity, due to its effects, in what was a probable attempt to reduce the 

field of application; nevertheless, it was interpreted very extensively and, as a result, 

                                                           
1481 A. Zoll, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, Warsaw, 

electronic version from 2016.08.01, source: Lex. 
1482 L.K. Paprzycki, System Prawa Karnego, T. 4, komentarz do artykułu 31, 2016 pp.37-38.(electronic source – 
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was annulled. The Polish designation seems to be much wider and by definition it is 

separated from the first category – mental illness. Notwithstanding likewise previously 

binding Swedish attitude embodies in wording “equates to insanity” puts under this set 

of conditions the following states: psychopathy, neurosis and states of abnormality that 

couldn’t be diagnosed. Consequently, the similarity between older Swedish solutions 

and contemporary Polish can be traced easily.  

 The situation altered after 1991. The three categories that constitute § 6 of 

Chapter 31 were eliminated and succeeded by one locution “serious mental disorder”. 

On assumption, this ought to be narrower when compared to previous solutions. 

Actually, it involves an open catalogue of conditions, with restrictions embodied in the 

fact that the condition ought to be of a particular severity and degree. As an example, 

this could be schizophrenia as a severe mental disorder, to the appropriate degree. As 

was emphasised, the prospect was that the term incorporated not only biological but 

also the sociological and psychological origins of the condition. The category was also 

constrained by the locution “severe”, which includes only those states where there is a 

risk of remission of the symptoms of the mental ailment. The difference between the 

systems lies in the fact that the Polish standpoint covers more conditions, whereas the 

Swedish is still very wide-ranging, but the legislator, after critical voices were heard 

against the states that could be equated with insanity, decided to implement one unified 

term for the laws regulating mental health. It seems that the Swedish legislator opts for 

the reduced number of mental ailments. 

 

 The second element of the denotation is the influence of one of the states on the 

offender: lack of volitional and intellectual capacity. The definition of those terms is 

described in the literature on the subject. The intellectual capacity or ability to 

understand the meaning of the act alludes to the ability to understand the factual 
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background1487. The offender is not aware of the nature of his actions and cannot see 

the outcome of his or her deed. This means that a delinquent cannot commit a crime 

with an intent, which should be present in the deed, despite the fact that other requisites 

were fulfilled by the act and whether there will be a possibility to sentence an 

individual to a protective measure1488. On the other hand, it is emphasised that this 

attitude indicated a need to reconstruct whether the crime was committed with intent 

or unintentionally, hence whether the requisites of the crime were met. Even so, it can 

be problematic to reconstruct the fact as to whether an intended or unintentional deed 

occurred, due to the fact that the difference between intent and unintentional crime lies 

in the psychological process, which is very strenuous to reconstruct when the deed is 

committed by an insane offender. In order to circumvent this strain, the question should 

not be examined at all1489.  

The second voiced position is that the question of intent or unintentional crime 

can be omitted, and that instead the court ought to state that the requisites of a particular 

crime have been met: crime can be either intentional or committed unintentionally, 

although those notions should not be taken into account, since they will be replaced by 

the notion of insanity1490. Hence, the question of committing a crime with intent or 

unintentionally relies on the character of insanity and should be assessed each time. 

Still it is particularly hard when the state of insanity would be of so profound character 

that reconstruction of the intent or negligence won’t be imaginable, hence it would be 

almost impossible to answer the question whether the deed was committed. A further 

                                                           
1487 L.K. Paprzycki, System Prawa Karnego, T. 4, komentarz do artykułu 31, 2016 p. 47.(electronic source – 

Legalis system). 
1488 A. Zoll, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, Warsaw, 

electronic version from 2016.08.01, source: Lex. 
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1490 J. Lachowski, Przejawy obiektywizacji odpowiedzialności karnej w k.k. z 1997 r., „Studia Prawnicze” 2006, 

pp. 131-133.  
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implication would be the elimination of the possibility of sending an individual to 

undergo treatment within the framework of one of the protective measures1491. 

The penultimate proposal embraces the statement that it is impossible to answer 

the question as to whether the crime was committed with intent or not, hence the 

standard approach should be that the crime was committed unintentionally, hence that 

insane offenders can commit only unintentional crimes1492.  

For all that, the article proposes that there should occur a lack of volitional 

capacity or ability to have control over one’s conduct1493. Judging on the text of the 

article, both the mentioned outcomes are connected with exclusive or. Still both the 

mentioned outcomes are connected, in that lack of intellectual capacity means automatic 

lack of volitional capacity1494. There is also an alternative interpretation according to 

which it is possible to imagine the situation in which an individual wouldn’t have the 

intellectual capacity, but would still be able to have the volitional capacity1495.  

 The abovementioned attitudes are disparaged, and the general viewpoint adopted 

in the literature on the subject is that the insane offender is undergoing psychological 

processes, which deviate when compared to the normal individual. However, it is 

possible to reproduce whether the crime was committed with intent or unintentionally 

and the subjective part of the crime should be normally assessed. The role of insanity 

would be seen at the level of sentencing since it will exclude fault and by implication 
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2016, electronic version from 2016.08.01, source: Lex. 
1494 M. Filar, M. Berent, in: ed. M. Filar, Kodeks Karyny. Komentarz, commentary to article 31, electronic version 

from 2016.05.23, source: Lex. 
1495 J. Lachowski, in: ed. V. Konarska-Wrzosek, A. Lach, J. Lachowski, T. Oczkowski, I. Zgoliński, A. 

Ziółkowska, Kodeks Karny. Komentarz, commentary to article 31, electronic version from 2018.08.01, source: 

Lex. 



366 

 

the perpetrator won’t be punished1496. The crux of the matter is to provide a sharp 

delineation between fault and the subjective part of the crime, which will make it 

possible to present an analysis regarding the motivational processes and ability to act 

according to one’s will1497.  

 The problem which remains and is signalled in the literature is the fact that this 

model captures the way of thinking used in situations where the crime is committed by 

the normal offender, and then transfers this to the realm of the insane offender. As a 

result the system faces a fiction, thus the optimal solution would be to take into account 

the fact as to whether the objective requisites of the crime were met or not1498 and 

whether the state of offender was “not only abstract but also definite”1499.  

 As per the psychological element of insanity, this concerns the degree of the 

perpetrator’s understanding of his or her behaviour, from the moral and factual 

standpoint, at the moment of committing the crime1500. The psychologist in his or her 

opinion has to analyse the personality of the individual, understood as the mechanism 

responsible for both mental and sociological adaptation1501.  

 The starting point for the whole question of insanity comes into play when there 

is a reasonable doubt concerning the sanity of the individual, understood as a situation 

in which the court cannot presume that there is no reasonable doubt1502, and because of 

which it should request expert opinions based on article 202 of the Criminal Procedure 

                                                           
1496 A. Zoll, Kwalifikacja prawna czynu i wina niepoczytalnego sprawcy, in: ed. J. Majewski, Okoliczności 

wyłączające winę. Materiały VI Bielańskiego Kolokwium Karnistycznego, Toruń 2010, pp. 9-14.  
1497 W. Wróbel, Wina i zawiniene a strona podmiotowa czynu, czyli o potrzebie posługiwania się pojęciem winy 

umyślnej i winy nieumyślnej, in: O prawo karne oparte na zasadach sprawiedliwości, prawach człowieka i 

mołosierdziu, Lublin, 1988, p. 675. 
1498 M. Królikowski, in: ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 

1–116, Warsaw 2017, commentary to article 31, p. 9., electronic version, system Legalis; ä, pp. 54-55,  
1499 A. Barczak-Oplustil, in: red. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, pp. 

588-589.  
1500 L.K. Paprzycki, System Prawa Karnego, T. 4, komentarz do artykułu 31, 2016 p. 48.(electronic source – 

Legalis system). 
1501 A. Golonka, Niepoczytalność..., p. 156.  
1502 A. Golonka, Niepoczytalność..., p. 37.  
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Code. This situation transpires when the circumstances of committing a crime or the 

crime committed indicate a need for psychiatric assessment1503.   

 

Comparison 

The question regarding models of insanity has already been discussed a few 

paragraphs above. At this point it is the Author’s belief that the most compelling would 

be setting together the differences between the condition of the need of committing a 

crime, hence meeting the requirements of both objective and subjective parts. In Polish 

law, this will lead to the possibility of excluding fault, while still facilitating the 

possibility of imposing protective measures on the offender. Whereas in Sweden it will 

open up the possibility of sentencing an individual either to care or to other punishments 

unless there is a situation of acute severe mental disorder.  

 The questions of the subjective part have met with lively discussion in both 

systems, as one can see, and the solutions adopted seem to partially overlap each other. 

The outlook adopted in Sweden is identical to that accepted by the majority of Polish 

doctrine, that is to treat this type of offender as a normal offender capable of committing 

a crime with intent or unintentionally. Nonetheless, the difference lies in fact that a 

crime could not be committed in a state of paranoia or delusions, whereas in the Polish 

literature it seems that these elements can still be present.  

Regarding unintentional crime, the attitude was that it ought to be reconstructed 

based on the subjective features of the individual. The solution, as has already been 

mentioned, was named as the construction of the fiction of possibility to form intent by 

the insane offender. At this point, it seems that attitudes in both countries are the same. 

An explanation for the fiction of intent was the same as in Poland – when choosing the 

other option, an offender could not be sentenced to particular care.  

 

                                                           
1503 M. Królikowski, in: ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 

1–116, Warsaw 2017, commentary to article 31, p. 4., electronic version, system Legalis.  
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4.5. Comparison of post-penal detention, detention for dangerous offenders and 

internment.  

 

In Poland, the debate about post-penal detention erupted in fury due to the Act 

on the procedure towards people with mental disorders, who present a danger to the life, 

health or sexual freedom of others, adopted on 22 November 20141504. This led to a 

series of cases before the Polish Constitutional Tribunal and Supreme Court1505. In the 

ruling from 23 November 2016, 6/14, decisions of the Supreme Court from 21 January 

2015, IV KK 330/14 and the decision from 10 November 2015, IV KK 254/15. 

 The catalogue of compulsory measures encompasses a provision enabling the 

detention of offenders with personality disorders. It is one of the elements of post-penal 

detention that can be imposed on offenders who had committed a crime after 1 July 

2015. An offender who had committed a crime before the aforementioned date was put 

under post-penal detention based on the Law from 22 November 2013 on proceedings 

towards individuals with a mental disorder posing a threat to the life, health or sexual 

freedom of other people1506. 

It is worth mentioning that the process of adoption of the above-mentioned law 

has its roots in the systemic transformations of the 1990s. In the early 90s the death 

penalty was excluded from criminal law. At the same time, the 1969 Criminal Code did 

not include the punishment of life imprisonment1507. Because of the abolition of the 

death penalty in the year 1995, the number of offenders sentenced to the death penalty 

were sentenced to the most severe punishment in the system, which was 25 years of 

                                                           
1504 Dz. U. 2014, poz. 24.  
1505 Rulings from 23rd of November 2016, 6/14, decisions of the Supreme Court from 21 of January 2015, IV KK 

330/14 and decision from 10th of November 2015. IV KK 254/15. 
1506 Dz.U. 2014 poz. 24 
1507 K. Buchała, Z. Ćwiąkalski, A. Zoll, M. Szewczyk, Komentarz do kodeksu karnego. Część ogólna., 

Warszawa, 1969, p. 307. 
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imprisonment1508. The problem lay with one of the categories of criminals, among them 

the notable figure of Mariusz T. who – despite being in prison for an extended period 

of time: 25 years, for paedophile rape and murder of juveniles – stated that he would 

continue to murder, and rape once released from prison. As was mentioned already, the 

push for change in Sweden was the case of killing the psychiatrist Karl Olander in the 

street and general drawbacks of the criminal law in situations when the crime was 

committed by the offender in the state named either in Chapter 5:5 or Chapter 5:6.  

The institution of post-penal detention for Sweden is now history, but in the 

Polish legal realm and for art. 93f and the aforementioned Law, the Swedish episode is 

a reality. The aim of this part is to depict the very essence of comparative work – to 

juxtapose the two institutions and to underline where the Polish system can take 

advantage of the Swedish experience.  

 

4.5.1. Act on proceedings against individuals with mental disorders causing 

danger to life, health or sexual freedom of others from 22nd of November 

2013.  

As a outcome, on 22 November 2013, the Act on proceedings against individuals 

with mental disorders causing danger to the life, health or sexual freedom of others (Act 

2013) was adopted. It is intended for use against those individuals who are dangerous 

to society, which can be deduced from the title of the Act. In the substantiation to the 

project of the law it was written that the Act is needful for society and for the delinquent 

himself. For society, since the most dangerous criminals are those who commit crimes 

repeatedly. At the same time, the dangerous criminal would undergo therapy1509.  

In order to be subjected to this type of measure the offender should meet the 

requirements enumerated in article 1. The first specification relied on ongoing 

punishment, which ought to be imprisonment or imprisonment for 25 years. Second, 

                                                           
1508 M. Królikowski, A. Sakowicz, Granice legalności postpenalnej detencji sprawców niebezpiecznych, Forum 

Prawnicze 2013, p. 21. 
1509 Uzasadnienie projektu z dnia 28 czerwca 2013, pp. 1-3. 
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during the incarceration, the offender is afflicted with mental disability, personality 

disorders or sexual disorders. In closing, the prognosis determines that the state of the 

offender connotes at least a high probability of committing a crime with the use of 

violence, or threat of using violence against the life, health or sexual freedom of other 

people, with the punishment having an upper limit of 10 years’ imprisonment.  

According to the 2013 Act, the offender could be admitted to either preventive 

supervision or to a specialized treatment facility. An additional measure ordered by the 

court is the taking and archiving, among others, of DNA samples and fingerprints from 

the individuals. The court that has jurisdiction is a general civil court. The procedure is 

commenced based on the petition of the Director of the facility1510.  

 

Comparison.  

 

In contrast to the Swedish solutions, from its very inception, the measures in the 

2013 Act could be imposed on the same category of offender, so offenders with 

personality disorders, since according to the Act on Abnormal Delinquents from 1927 

the measure could be imposed on offenders in a state of deviation of mental health not 

subsumed by the insanity notion from SL. It insinuates from a criminal law perspective 

the states constituting diminished responsibility which, according to the wording, 

usually indicated a lack of danger on the part of the offender and was grounds for 

milder punishment. Alongside each other, it is worth mentioning that in the initial 

version, the Swedish solution widened the number of crimes which were pertinent from 

the point of view of detention for this type of offender, since he or she has to commit 

crimes which indicate that the individual was dangerous to other people of property. 

The limitation of those crimes, compared to the Polish solution in the 2013 Act was 

somewhat different, since these were crimes which could be imposed on the much wider 

range of offenders who have committed them. Whereas the Swedish legislator has 

                                                           
1510 P. Góralski, Środki zabezpieczające w polskim prawie karnym, Warszawa 2015, p. 551. 
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decided to choose the most severe type of punishment of forced labour together with a 

minimum period of 2 years. As has already been mentioned, there was no separate 

measure for crimes committed by sexual offenders, the measure could be imposed on 

them, even when the punishment for the crime was imprisonment of at least 2 years1511. 

One of those crimes was arson, punishable, according to Chapter 19 § 1 of SL, with 8 

to 10 years of forced labour or forced labour for life. Where the Swedish solution 

differed was that detention could be imposed even when the punishment was suspended. 

This indicated an inconsistency in the system since the suspended sentence meant that 

the offender was not that dangerous. It is more than visible, that Swedish Legislator 

adopted a very wide range of types of crimes, which can lead to the detention.  

When setting together “Protective Law” and Polish solutions, the project of 

“Protective Law” considering the ideological revolution treated an “abnormal state of 

mental health” as a mixture of the environmental and social life conditions of the 

offender. The bigger vantage was given to the fact that an individual was resistant to 

punishment. It meant that the measure of detention known as protective internment was 

a mixture of previous detention and internment. The aim of the law was to prevent future 

crimes, paying less attention to the remedial aspects of the measure. The difference 

between the Polish solutions is that, at every stage, the 2013 Act is aimed not only at 

protecting society, but also at improving the state of the individual through therapy.  

The second condition adopted in Polish Law is that during the incarceration period, 

the individual ought to suffer from mental disability, personality disorders and sexual 

disorders. The difference between those two measures lies also in this part since the 

measure of detention according to the Swedish solution was to replace the punishment. 

This difference also has its roots in the fact that the 2013 Act was designed to solve the 

pre-existing problem of criminals who, despite serving a particular time in prison, were 

still dangerous, since they could commit a crime in future. The fact that an individual 
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could also be admitted to the measure despite the fact of being sentenced previously to 

the punishment of forced labour. To go further, as was mentioned, one of the indicators 

taken into account in practice was the fact of whether an individual has committed 

crimes before.  

 

Comparison. 

 

Again, when talking about the project of “Protective Law” the lower threshold was 

that offenders could be sentenced to at least 6 months’ imprisonment. Compared to the 

Polish solutions, the law provided for a wide range of offenders who can be admitted 

to protective internment. It is obvious that “Protective Law” with its solutions was 

under the immense influence of prof. Kindberg’s ideas embodied in the criticism that 

the essential problem with the classical law school approach to criminal law, as already 

mentioned, was promoting the view that the more severe the crime, the bigger the 

chance that the offender experienced mental health problems. It seems that “Protective 

Law” adopted this standpoint and also considered milder crimes, contrary to Polish 

solutions, which adopted the standpoints according to which the measure should be a 

special reaction to the most dangerous criminals, seen among others through the 

perspective of the serious crimes they have committed.  

Finally, the prognosis determined that the state of the delinquent connotes at least 

a high probability of committing a crime with the use of violence or threat of using the 

violence against the health, life or sexual freedom of other people, with an upper limit 

of 10 years’ imprisonment for the punishment1512. The solution adopted in Polish law is 

more accurate since the Swedish primal solution provided that the offender had to 

indicate danger to personal integrity or property, not any type of qualified danger or 

danger of committing a crime. The Swedish Legislator on one hand left much more 

freedom to the courts, and on the other hand to the process of treatment. 

                                                           
1512 P. Góralski, Środki zabezpieczające w polskim prawie karnym, Warszawa 2015, p. 547.  
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Notwithstanding, the use of the word “danger” provided a higher threshold of release 

from the facility, since in Poland “high or very high probability” indicated that when 

the probability was neither high nor very high there were no grounds for the detention. 

The Swedish regulation appears to be much stricter in discharging since there should 

be no danger of committing crimes. The Swedish regulations contracted a system with 

easier access to this type of detention and at the same time narrowed the possibility of 

discharge. At the end of the day, also in Protective Law, danger was construed using 

the same variables in each of the countries with different denominators. The prognosis 

of committing a crime in future appeared only in proposal of a “Protective Law”; 

nevertheless, the threshold was much lower compared to the Polish solutions, since 

there should be a risk that the offender would commit a dangerous crime against life 

and property.  

In conclusion, at least in theory the Swedish formula was for easy access and 

inflexible discharge due to using the notion of simple “danger”. Whereas the Polish 

solution, once again in theory, can be labelled as having difficult access and easier 

discharge. It is even more astounding that, in practice, Swedish detention lasted less 

long; despite the fact that the general notion of “danger” was not qualified, the 

threshold of danger was much lower compared to Polish law. To date, only one person 

has been released from post-penal detention according to the 2013 Act. This state of 

affairs emphasises an outcome, according to which it is irrelevant whether the 

prognosis relies on qualified forms of danger or simple danger, since the vantage point 

is the court’s interpretation at the sentencing stage and psychiatric assessment at the 

stage of execution of detention.  

The upshot of this comparison is that the reducing role of the qualified form of 

danger is a mere formal intervention, which in practice could take numerous 

interpretational routes. From the Polish perspective, the qualified form of “danger” 

can be seen as a safety provision, with its significance on the procedural level. The 

qualified form can be perceived within this frame of reference as a possibility to control 
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the notion, thus to put it into appropriate boundaries. One of the rationales of this 

circumstance can be seen when the courts of higher instances are able to probe the 

decision of a court of lower instance, since the qualified form of danger provides such 

a possibility when compared to danger as a general notion.  

 

Based on the 2013 Act, the offender could be admitted to either preventive 

supervision or to a specialized treatment facility. An ancillary measure ordered by the 

court can be the taking and saving to the register, among others, of a DNA sample and 

fingerprints. The procedure is initiated based on the petition of the Director of the 

facility1513. The difference between the Swedish and Polish solutions lies in the fact that 

conditional release was a post-detention instrument combined with supervision.  

 

Comparison. 

 

The Protective Law adopted a solution in line with which internment could take two 

forms: inside the facility and outside the facility as a part of protective internment 

measures. Disparate to Polish solutions, the project adopted that internment outside 

the facility could only be an after-effect of the fact that an individual no longer presented 

a danger to other people and property, whereas the 2013 Act provided that protective 

supervision can be an independent measure as well as a part of detention inside the 

facility.  

 

In Poland the court is obliged, according to article 3 of the Act, to impose protective 

supervision on the offender when there is a high probability that the person would 

commit a crime described in article 1. The measure can be juxtaposed to probation, 

                                                           
1513 P. Góralski, Środki zabezpieczające w polskim prawie karnym, Warszawa 2015, 

p. 551. 
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which is almost identical. Once again, according to the Swedish solution the person 

could not present a danger to the personal integrity or property of other people.  

 

Comparison.  

 

The court in both systems could impose additional constraint on an offender when 

talking about the non-custodial form of detention. In the Polish system this can be a 

duty to inform of any change to the place of residence or place of employment, or the 

individual can be asked state the place where he or she is or will be at a particular time 

and date, according to article 23 of the Act. The police were given an instrument of 

surveillance for up to three months to confirm whether an individual was providing 

credible information1514. It was also in the court’s power, according to article 16, to 

impose on the person the duty of taking part in therapy. The Swedish court could also 

oblige an individual to undertake certain duties supervised by the guardian. 

The measure was limited by the time periods; the person can be either discharged 

or put into a specialized treatment facility1515. In Sweden the measure also related to 

particular timeframes, hence the institutions, in general, were much alike. However, in 

the Swedish realm it was a part of initial internment when talking about Protective 

Law\..  

The following measure – the specialized treatment facility when the offender 

presents a very high risk with regard to the conditions from article 1. In the facility, the 

person is treated according to an individual plan. The term of stay in the facility is 

undetermined1516. The head of the facility is obliged to send a report on the state of the 

induvial to the court every 6 months1517. Swedish law adopted a different standpoint, 

which made it hard to delineate between protective detention and internment, since the 

                                                           
1514 Ibidem 
1515 P. Góralski, Środki zabezpieczające w polskim prawie karnym, Warszawa 2015, p. 552.  
1516 Ibid.  
1517 Uzasadnienie projektu z dnia 28 czerwca 2013, pp.23-24. 
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period of detention has to be congruous with the punishment for the crime committed 

and could not last less than 2 years. On this point one should agree with the words of 

Prof. J. Makarewicz during the works for the Codification Committee on the Criminal 

Code 1932, stating that imprinting time frames for the measure would make it closer to 

punishment than to compulsory measures1518.  

 

Comparison.  

In point of fact, the Swedish background illustrates that not only it would make the 

measure closer to measures such as internment or the punishment of imprisonment, but 

over and above that it will deprive this measure of any effectiveness and practical need 

in the light of its objectives. Starting from 1945, the amendment adopted in law 

regulated that there were maximum limits for detention, still in truth it lasted no longer 

that period of punishment. The predicament with delineation of two measures 

materialized in the fact that internment could be enacted when detention could not take 

place.  Effectively, the measure was very close to the punishment of imprisonment, since 

the measure lasted a standardised period of time; as mentioned previously, when the 

punishment for the crime was two years of forced labour, the detention lasted 4 years.  

 The project of “Protective Law” diverged from Polish solutions in setting time 

limits for protective internment. Once again, the measure stemmed from the character 

of the crime committed and could continue from one year up to 12 years. The new 

protective measure was now a different punishment and was equal in rank with 

imprisonment.  

 

Starting from 2015 the CC 1997 was reformed, and the compulsory measures 

underwent comprehensive changes. One of the directions which has been emphasised 

by the legislature is the formation of the general part of the compulsory measures1519. 

                                                           
1518 Protokół posiedzenia sekcji prawa karnego materialnego Komisji Kodyfikacyjnej z 8 grudnia 1921 r., t. 1, 

Lwów 1922, p. 161. 
1519 A. Barczak-Oplustil, Komentarz..., p. , Góralczyk, p. 557. 
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The innovation was also presented in a measure which could be imposed on an 

individual who is suffering from personality disorders.  

The amendment introduced the system in which there were principles for imposing 

a compulsory measure on the one hand and on the other hand the characteristic of the 

individual who can be subjected to the measures. One can surmise that the aim of such 

a viewpoint was to promote clearness in the system with simultaneous solutions to 

previous and upcoming shortcomings. In fact, compulsory measures became a separate 

system in the criminal law system.  

 

Comparison. 

Analogously to the Polish standpoint, the Swedish legislator together with BrB 

introduced internment as one of the measures. The patent distinction was that the 

legislator enumerated internment as one of the punishments with the same rules of 

sentencing as for a punishment such as, e.g., imprisonment. In quite the opposite 

direction, the Polish legislator decided to further separate the measures from 

punishment. Still, the difference can be traced to this moment, since both codes treated 

the measure as a separate system, since the Swedish legislator imprinted into Chapter 

30 the procedural and material aspects of internment that distinguished them in 

practice from punishments, hence the difference on a theoretical level is perceptible, 

whereas on a practical level it’s hard to discern. In fact the Swedish legislator also 

marked the different character of internment by making a place for it in whole of 

Chapter 30.  

 

Starting from the year 2015 the CC 1997 was implemented with a new type of 

measure of detention for offenders with personality disorders who ought to meet the 

conditions carefully itemized in article 93 c point 41520. The project of amendments laid 

                                                           
1520 The protective measure may be imposed on the perpetrator:  

4) who has been sentenced to the penalty of deprivation of liberty without the conditional suspension of its 

enforcement for an intentional crime provided for in Chapters XIX, XXIII, XXV or XXVI, committed in relation to 
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down that the offenders who had committed crimes before 1 July 2015 could be 

subjected to the measure regulated in Act 2013. Nevertheless, the aforementioned 

measures deviate from each other. The divergences were epitomised in fact that one of 

them, regulated in Act 2013, can be imposed on the individual who is already sentenced 

to a punishment of deprivation of liberty, whereas the measure incorporated in the 

Criminal Code can be imposed while sentencing punishment. Strictly speaking, one of 

them is a post-penal instrument, whereas the second is a measure imposed on 

wrongdoers as a replacement for punishment. Still, both of the measures form a closed 

number of measures which can be enacted on the offender. The court can sentence an 

individual to a measure from PC, still at the end of the sentence of the deprivation of 

the liberty and individual can be sentenced by court to the measure of the Act from 

2013. The court can come to the conclusion that one of the measures is apter due to the 

state of the individual. As a restul, the measures of protective supervision can be 

executed simultaneously with non-custodial compulsory measures1521. Furthermore, in 

the literature it is said that offenders named in article 93c point 4 can be subjected to 

non-isolating measures. Above all that, a delinquent within this category cannot be 

admitted to a measure of psychiatric detention1522. This means that the variety of the 

measures which can be imposed on an offender who committed a crime before 2015 is 

even wider, since the measures from article 93a point 1-3 should be taken together with 

protective supervision, detentions based on Act 2013 and measure from article 93c point 

4. Compared to the Swedish regulations, the variety of measures available to the court 

is much wider and makes it easier to adjust to the individual needs of the offender.  

It is noticeable that point 4 is a novelty in criminal law of Poland, even by 

comparison to the 2013 Act, since the scope of the group of offenders who can be 

                                                           
his personality disorder of such character or intensity that there is at least high probability that the perpetrator 

will commit a prohibited act involving the use of force or the threat of its use,… Penal Code Dz.U.2018.1600-

translation, lex. 
1521 A. Barczak – Oplustil, in red. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, pp. 

741-742.  
1522 J. Majewski, Komentarz do zmiany art. 93 (c) Kodeksu karnego, in: Kodeks karny. Komentarz do zmian 2015, 

stan prawny 2015.08.12. 



379 

 

admitted to treatment based on this article is much wider. Whereas the offender 

mentioned in the 2013 Act was restricted through the conditions which must be met by 

that person1523.  

Effectively, this means that the 2013 Act is a temporary law with a limited period 

in full force1524, at least until the limitation periods for crimes committed before 2015 

have not lapsed.  

Regarding the category of offenders who could be subjected to the measures 

according to the new, binding wording of CC 1997, these are offenders who suffered 

from a personality disorder, who had committed crimes named in particular chapters of 

the CC. The crimes should be committed with intent and because of the personality 

disorder. Moreover, there should be at least a high probability of committing a crime 

with the use of violence or danger of committing a crime with the use of violence in 

future. The concluding condition is that the perpetrator should be sentenced to 

punishment by deprivation of liberty without the possibility for conditional suspension 

of the enforcement of the imposed penalty of deprivation of liberty1525. Together these 

conditions form the features of the offender who can be subjected to the measure when 

considering his or her mental state, type of crime committed, the character of the 

punishment and prognosis for risk of committing a future crime.  

In the project’s substantiation, its authors suggested that for many years in the 

doctrine of Polish criminal law there was a gap embodied in crimes committed by 

individuals who were suffering from personality disorders of such a type that can lead 

to the danger of committing or committing crimes with the use of violence. This 

category of wrongdoers, according to the working papers, exhibited sparks of 

aggression that could lead to committing a crime. Among those identified were 

                                                           
1523 J. Gierowski, K. Krajewski, in red. L. Paprzycki, Środki zabezpieczające system prawa karnego tom 7, 

commentary to Art. 93a, internet source Leaglis.  
1524 Janczukowicz K., Kodeks karny. Omówienie zmian wprowadzonych ustawą z dnia 20 lutego 2015 r. o 

zmianie ustawy - Kodeks karny oraz niektórych innych ustaw (Dz.U.2015.396), Electronic source, LEX 2015 
1525 M. Mozgawa, Komentarz aktualizowany do art. 93 (c) Kodeksu karnego, stan prawny 2018.11.15, electronic 

version, LEX system; P. Hofmański, L. Paprzycki, A. Sakowicz, Komentarz do art. 93 (c) Kodeksu Karnego, stan 

pranwy 2016.05.23, electronic source, Lex system.   
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antisocial, sadistic and similar conditions, which cause abnormal reactions to everyday 

situations1526. In the Polish literature, the standpoint is that only personality disorders 

that indicate criminal law relevance can be noted since they should lead to no less than 

a high probability of committing a crime. Among those features are named: total lack 

of empathy or of feelings of guilt or remorse, with an inclination to aggressive behaviour 

combined with high periodicity1527.  

 

Comparison.  

 

The solutions adopted in the Swedish criminal code were different, since in order 

to be taken into consideration the condition ought to deviate from normal while at the 

same time, according to Chapter 33 § 2, a person found in a state of insanity, mental 

disability or other mental state that equates to insanity could not be sent to internment. 

It was even said that a forensic psychiatric assessment could be ordered in order to 

prevent this set of circumstances. As a corollary, one can risk saying that the scope, in 

general, was much the same in both countries: internment was an implementation of a 

system of cares, hence it was a gap filling device that made allowance for offenders 

who were in states that strongly implied that punishment of imprisonment would not 

reach its aim of resocialization1528.  

The project of amendments to BrB from 2012 advanced the need for a new “special 

protective measure”. The measure was created to deal with offenders who were 

suffering from a mental disorder that was not severe; thus they could be sentenced to 

imprisonment. Their state should indicate that there is a likelihood of their committing 

a crime again. This special care, for this category of offender, was to fill the gap in the 

                                                           
1526 Substantiation to the project of amendment to penal code from the 20th of February 2015, p. 32-35 (check).  
1527 A. Barczak-Oplustil, in red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 53-

116, Warsaw 2016, p. 766; A. Barczak – Oplustil, in red. W. Wróbel, Nowelizacja prawa karnego 2015. 

Komentarz. Kraków 2015, pp. 692-694; I. Zgoliński, Komentarz do art. 93 (c) Kodeksu karnego, stan prawny 

2018.08.01, electronic source, Lex.  
1528 I. Strahl, Kommentar till Brottsbalken. Band III Påföljder m.m., Stockholm 1971, p. 154. 
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system. The perfect example of an instance in which this measure could be imposed on 

the individual can once again be the Flink case, since the mental condition of M. Flink 

would not constitute insanity. In order to be enacted additional conditions had to be 

met. When a crime was committed by an offender who was in a state of mental disorder 

at the time of committing the crime, but that state was nevertheless not seen as a severe, 

hence not qualifying for detention. In the project, it was mentioned that these were, for 

example, psychopaths exhibiting antisocial behaviour, hence in need of treatment at a 

facility or in a state of temporary mind aberration1529. When comparing the Swedish and 

Polish solutions, the former version of Chapter 31 § 3, it encompassed more states, 

since these were states that were not seen as severe mental health disorders, so also 

personality disorders pertinent from Polish point of view. Notwithstanding, the lesson 

taken from the history of Swedish criminal law practice, explicate that a state of short-

term psychosis was, since it was precluded by the Supreme Court practice exemplified 

in the Flink case.  

 

Relating to the second condition, the individual should commit the crimes regulated 

in the chapters enumerated in Article 93c point 4 with an additional condition embodied 

in the fact of committing it with intent1530. However, this scrupulous elucidation of the 

crimes connotes to the problems. In situation when the offender has committed a crime 

mentioned in article 93c point 4 in its aggravated form it could not be taken into account, 

since it is not explicitly mentioned in Article 93c point 4. One of the solutions is to 

accept the viewpoint according to which the crime is subsumed by Article 93c point 4 

when all the constitutive elements of the crime enumerated in the article consist of the 

aggravated crime, with the exception of the aggravating element. Nonetheless, this is 

criticized from the perspective of Article 31 part 3 of the Constitution of Poland, since 

                                                           
1529 SOU 2012:7, p. 615. 
1530 A. Barczak-Oplustil, in red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 53-

116, Warsaw 2016, p. 767; M. Mozgawa, Komentarz aktualizowany do art. 93 (c) Kodeksu karnego, stan prawny 

2018.11.15, electorinic version, LEX syatem. 
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it encompasses the principle that the limitation of rights and freedoms is permissible 

only if it is directly regulated in the particular law1531. This standpoint prohibits an 

expansive interpretation; hence the aggravated crimes could not be the basis for placing 

an individual under the measure of post-penal detention.  

It is vital to note that this category of offenders, as has been pointed out in the 

literature, covers the same category of offender as mentioned in Article 93 c point 2 – 

offenders with significantly diminished responsibility. This means that an offender of 

this type cannot be submitted to psychiatric detention, and still can undergo out-patient 

treatment1532. This situation is of great relevance when an individual has committed a 

crime in a state of personality disorder, despite it not being one of the crimes enumerated 

in Article 93c point 4, because the crime was a qualified type of crime, hence a 

preparator could be admitted only to the outpatient measures. Bearing that in mind, one 

can assume that, in line with Polish criminal law, an offender with a personality disorder 

can be sentenced to the following measures according to the principle of 

proportionality: protective supervision at a special treatment facility according to the 

2013 Act (if the crime was committed before 1 July 2015), detention according to the 

Criminal Code and finally also to out-patient treatment according to CC 1997. The 

range of possibilities is much wider compared to the Swedish frame of reference.  

 

Comparison.  

 

The Swedish legislator provided a more flexible solution both in the project, in the 

binding separate laws and in the measure of internment in the criminal code. The 

Swedish solution adopted in BrB was much more versatile, but at the same time allowed 

a bigger number of individuals to be sent to internment. The person could be sentenced 

                                                           
1531A. Barczak – Oplustil, in red. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, pp. 

694-695. 
1532 A. Grześkowiak, K. Wiak, Kodeks Karny. Komenatrz, 2019, Warszawa, Commentrary to art. 93c el. source 

system Legalis. 
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to an internment facility after committing a crime punishable by at least two years’ 

imprisonment. What is interesting is that under aggravating circumstances the 

punishment of two could result in punishment of imprisonment for more than two years. 

Simultaneously, the range of the measures which could potentially be imposed on the 

offender is much more complex in Poland. In Sweden, internment takes two forms: 

closed and open. On the other hand, for such offenders, the Polish legislator includes 

the option to send them to a detention facility, put them under protective supervision 

and apply out-patient measures, hence the Polish solutions are easier to adapt to the 

specific state of the offender. The Swedish legislature provided a much stricter solution.   

With regard to the 2012 amendment project, the offender would need to commit a 

crime against life and health – perceived as serious crimes, incorporating sexual crimes 

and by that was detached from the crimes described in specific chapters of BrB, since 

such values as life and health are protected in Chapter 3 and sexual crimes are 

regulated in Chapter 6 of BrB. The lowest punishment for the crime ought to be six 

months’ imprisonment. Compared to the Polish solutions and to internment from the 

former Chapter 30 the scope of offences was reduced and seen as a precaution reducing 

the range of individuals who could be admitted to detention to a very narrow category. 

Concomitantly, the lowest punishment of six months was set to make sure that all crimes 

against life and health were taken into account. The Swedish proposal constructed a 

system which proposed a certain category of crimes defined by the protected values 

together with the lowest punishment. The solution is once again easily adjustable and 

constructs a system that still leaves room for interpretation, which is seen as uncertainty 

from the Polish standpoint. 

It is the Author’s opinion that the solution adopted in Chapter 30 § 1 of Brb created 

an overly-wide range of offenders who could be sentenced to internment. The Polish 

solution, in the Author’s opinion, has disadvantage, which has been discussed. It is 

worthwhile rethinking the solution of enumeration of Chapters of PC 1997 in Article 

93c point 4 in favour of listing the categories of the crimes, which are to protect selected 
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values such as  life, health, personal integrity etc. The current solution leads to a 

situation in which, for example, committing a crime of a qualified form could not lead 

to detention, since this category would be outside the scope of Article 93c point 4. This 

could cause the predicament that initially led to the implementation of the measure for 

this category of offender, namely that those offenders could slip through the system with 

neither society protected against them nor the offenders provided with particular help. 

At this point, providing the categories of the crimes by the values protected by the law, 

Act 2013 seems to be a more appropriate attitude. This solution is more elastic and can 

be easily adjusted to the changing world and thriving need for amendments to criminal 

law acts. The second option, which was adopted in Chapter 30 § 1, is to provide the 

category of crimes through the types and minimum longevity of the punishment; 

nevertheless, in an era of the rapid change in the range of punishment periods, the 

solution would only generate more obstacles. As an example, in a recent project of 

amendments to the CC 1997, the range of punishments proposed varies between one 

month and 30 years1533, which would revolutionise the system of punishment in Poland.  

The ensuing condition is the prognosis that consists of a high probability of 

committing a crime with the use of violence or the danger of committing such a 

crime1534. This means that the court is obliged to construct a qualified prognosis for the 

high probability of committing a crime with the use of violence or the danger of 

committing such a crime. In the literature, it is held that it should not be a probability, 

but more of a certainty, since it can be labelled as a very high risk1535. “High probability” 

means that which is close to certainty1536 Still there are opinions that form functional 

                                                           
1533 Druk senacki nr 1184; for more reference: Opinia w sprawie uchwalonej przez Sejm Rzeczypospolitej 

Polskiej na 81. posiedzeniu w dniu 16 maja 2019 r. ustawy o zmianie ustawy – Kodeks karny oraz niektórych 

innych ustaw, source: https://kipk.pl/dokumenty/kipk_opinia_nowelizacjakk_2019.pdf (entered on 24th of May 

2019). 
1534 M. Mozgawa, Komentarz aktualizowany do art. 93 (c) Kodeksu karnego, stan prawny 2018.11.15, electronic 

version, LEX system. 
1535 J. Gierowski, L. Paprzycki, in red. L. Paprzycki System Prawa Karnego, t. 7, s. 189–208; I. Zgoliński, 

Komentarz do art. 93 (c) Kodeksu karnego, stan prawny 2018.08.01, electronic source, Lex.;  
1536 P. Hofmański, L. Paprzycki, A. Sakowicz, Komentarz do art. 93 (c) Kodeksu Karnego, stan pranwy 

2016.05.23, electronic source, Lex system. 

https://kipk.pl/dokumenty/kipk_opinia_nowelizacjakk_2019.pdf
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point of view it would be hard to answer the inquiry whether the probability would be 

of high nature1537. The court’s prognosis should mainly be rooted in psychiatric and 

psychological opinion and based on the testimony of experts. Still, the final decision 

and thus the prognosis are formulated by the court, by collating the prognosis and the 

circumstances of committing the crime1538 with any history of previously-committed 

crimes1539. The term “violence” is perceived as an activity against a person or a thing 

aimed at forcing the latter person into a particular behaviour: act, omission. The 

prognosis is based on the mental state of the offender1540. Conversely, when a crime is 

committed against the lives of other people but without the use of violence, it couldn’t 

be grounds for detention based on Article 93c part 4. This is an instrument intended to 

be a safety precaution allowing only the most dangerous offenders suffering from 

personality disorder to be taken into consideration1541. The question of the use of 

violence is generally understood as using physical force or physical means1542.  

 

Comparison. 

 

The Swedish legislator proposed that the role of internment would be to prevent the 

committing of a dangerous crime. Part of the prognosis was based, among others, on 

previously-committed crimes; whether they indicate that an offender could commit a 

dangerous crime in the future. Additionally, the prognosis was based on an obligatory 

examination from § 7 of RPU, unless there was a doubt as to whether Chapter 33 § 2 

                                                           
1537 M. Pietrak, Środki zabezpieczające w świetle nowelizacji prawa karnego z 20.2.2015 r., Monitor Prawniczy, 

13/2015, electronic source, system Legalis. 
1538 Ibid.; A. Wilkowska-Płóciennik in: R. Stefański, Kodeda karny. Komentarz. 2018, Komentarz do artykułu 

93c., electronic source, system Legalis.  
1539 A. Wilkowska-Płóciennik in: R. Stefański, Kodeda karny. Komentarz. 2018, Komentarz do artykułu 93c., 

electronic source, system Legalis. 
1540 A. Barczak-Oplustil, in red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 53-

116, Warsaw 2016, p. 768.  
1541 Idbid, project...4, A. Barczak – Oplustil, in red. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. 

Kraków 2015, pp. 696-697. 
1542 P. Hofmański, L. Paprzycki, A. Sakowicz, Komentarz do art. 93 (c) Kodeksu Karnego, stan pranwy 

2016.05.23, electronic source, Lex system, citing: W. Wolter, Prawo karne. Zarys wykładu systematycznego. 

Część ogólna, Warszawa 1947, s. 179 
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was applicable. Further, the court should also ask the Internment Board for its opinion, 

which was obligatory, but not binding on the court1543. The prognosis was a crucial 

element of the sentencing process, with the main role of the court as one responsible 

for constructing those prognosis. In addition, the opinions of the Internment Board as 

a specialized institution should be of assistance to the court. The Polish solution places 

a very high threshold for the court since the Swedish outlook adopts the notion of 

preventing dangerous crime, without giving any hint as to what it means by a dangerous 

crime. On the one hand, this gave Swedish courts the possibility to set several crimes 

together and base a prognosis on them; still, from the Polish perspective, the threshold 

was way too low. Ultimately, the problem with prognosis was one of the reasons why 

internment was annulled and erased from the Swedish criminal law system.  

The 2012 project put forward the viewpoint that the measure’s aim is to prevent 

committing a serious crime against or causing danger to the life or health of other 

people with a punishment of at least 6 months’ imprisonment. Concurrently the project 

provided that the prognosis of committing or danger of committing the serious crime 

ought to be constructed by the court practice1544. The final viewpoint was that the state 

of the offender, the crime he or she had committed, and the circumstances of the case 

connote an obvious danger or entail the danger of committing a crime against the life 

or health of other people. According to the project’s authors, the risk should be of a 

“clear and concrete” danger of a return to the crime. This was not seen as a subjective 

opinion of the judge, but that the particular circumstances should indicate it. The risk 

would be assessed among others in forensic psychiatric opinion1545. It is clear that the 

proposal from 2012 put forward a measure that was different from the measures 

previously binding in criminal law of Sweden. The scope of application of the measure 

was narrowed by the state of the delinquents and the risk of committing a crime, 

                                                           
1543 I. Strahl, Kommentar till Brottsbalken. Band III Påföljder m.m., Stockholm 1971, pp. 154-155. 
1544 SOU 2012:7, p. 618. 
1545 SOU 2012:7, pp. 619-620. 
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analogous to Polish law which had a qualified form of “obvious danger”, which was 

seen as a limitation instrument.  

 

For the Polish system, the prognosis is the aspect which is much discussed, since 

some Polish authors suggest that giving weight only to the prognosis seems to draw 

attention from the state of the offender at the moment of committing the crime1546.  

The other solution is to treat those individuals as those who had committed a crime 

which fulfils the elements of other crime and because of the elimination as a result of 

cumulation of legal provisions of the person would be sentenced to other crime, their 

state could be treated as diminished responsibility1547. 

In order to take into account, the perspective of article 93c part 4, the crime should 

be punished with deprivation of liberty, which cannot be conditionally suspended1548. 

 

Comparison.  

As for the Swedish perspective, when the internment was one of the punishments, its 

uniqueness for the system was seen from a different angle, namely, that once admitted 

a delinquent could not be released conditionally, and as a matter of fact the internment 

created the system in which conditional release was excluded, so that the minimum 

terms could not be reduced by the courts. This feature was named as one of the 

differences when comparing imprisonment and internment1549. The Swedish institution 

is an inverted counterpart of Polish regulation since it seems that by introducing 

internment the Swedish legislator wanted to make sure that the offender couldn’t be 

conditionally released, and to provide a hermetic system for the internment. On the 

other hand, the Polish legislator discerned the lack of prospect of conditional release 

                                                           
1546 A. Wilkowska-Płóciennik in: R. Stefański, Kodeda karny. Komentarz. 2018, Komentarz do artykułu 93c., 

electronic source, system Legalis.  
1547 A. Barczak–Oplustil, in red. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, pp. 

694-695. 
1548 A. Barczak – Oplustil, in red. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 

695. 
1549 I. Strahl, Kommentar till Brottsbalken. Band III Påföljder m.m., Stockholm 1971, p. 154. 
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as one of the preconditions for placement in detention. As a matter of fact, both 

legislations used the same instrument to perform a different role: a condition narrowing 

the prospect of imposing a measure on an offender or an institution to be excluded since 

it could disrupt the process of internment.  

To conclude, the Swedish system can be an invaluable source of experience for the 

Polish system. First and foremost, the Swedish story should be treated with 

attentiveness from the perspective of a precise delineation between internment and 

imprisonment and previously internment and detention. It created a state of affairs 

where both reactions to the crime became practically identical. Starting from the 

facilities where the internment was executed and the treatment, which should take into 

account the fact that regular correctional efforts would not be effective when talking 

about this category of offenders. It is the Author’s opinion, that constant hesitation, how 

much should the measure differ from imprisonment and whether it should rely upon the 

punishments of imprisonment. It is also worth mentioning that if the measure would 

have a rigid time limits, it can result n automatization of the execution of medical 

measure and in could fact transform them into the much softer of punishment. The 

Author assumes that the Swedish legislator wanted to eliminate this type of situation by 

providing minimum periods of internment and smuggling a sense of social justice as a 

psychological element in the reaction of criminal law to the crime committed, by 

proposing that internment should be no shorter than punishment of imprisonment for 

the particular crime. However, this can also be seen as a lack of trust in psychiatry as 

a science, which was historically rooted in Sweden. 

The Swedish solution was to search for an optimal system, which endeavoured to 

achieve a comprise between criminal law and psychiatry embodied in treatment. 

Unfortunately, the legislator was not consistent in its pursuit, since the strictly 

therapeutic character of the measure was indirectly derailed by the simple example of 

juxtaposing life imprisonment and internment. Internment was seen as purposeless 

since the offender would be already separated from society by the sentence of life 
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imprisonment. It depicts inconsistency, since when setting together life imprisonment 

and internment, the legislator was in was favour of life imprisonment. It’s a fact that 

the Swedish legislator eliminated the therapeutic part of internment in special facilities, 

pointing out that, in truth, the most important feature of internment was not therapy but 

separation from society. This inconsequence sealed internment as a secondary, less 

effective version of imprisonment.  

In Poland, the situation seems to be somewhat different since the automatization of 

the process of the discharge is envisaged in the fact that most of the delinquents sent to 

treatment facility according to the 2013 Act are in the vast majority not released from 

the facility. This practice shows that the measure from the 2013 Act, and placement in 

general in the detention facility, became for the Polish legislator a hidden life 

imprisonment, in spite of prohibiting parallels between detention and punishment 

through the therapy element.    

The viewpoint was the fact that, in practice, the notion of the dangerousness of the 

offender embodied in the prognosis for committing particular crimes was hard to 

implement in reality. It is the Author’s belief that partial responsibility for this could be 

placed with the level of development of psychiatry at that time, and which has seemed 

to endure until the present.  

The features of the individual, so that he presents a “danger”, an “obvious 

danger”, a “high probability” or a “very high probability” of committing a crime, does 

not solve any of the problems with prognosis. At the end of the day, the notion is 

determined by the courts and psychiatrists, and the notion of “danger” or “obvious 

danger” could in practice be understood in the same way as “high probability of 

committing a crime”. The function of the qualified denomination of probability can be 

reduced to the role of a safety precaution throughout the criminal procedure for the 

higher instance courts to verify the decision of courts of lower instance.  

Swedish courts were furnished with help embodied in the opinions of the Internment 

Board, which was a specialized institution, together with the § 7 assessment, which in 
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fact was a way of narrowing the notion of danger at the procedural phase. 

Notwithstanding, this intervention was not a remedy to the shortcomings, but was 

maybe one of the system’s elements, putting the emphasis on prognosis and the process 

of its preparation, rather than on the threshold in the criminal code, leaving the last 

word to the court. By this the Swedish system, in the Author’s opinion, adopted a 

pragmatic viewpoint from which the criminal law conditions, which were very wide 

compared to the Polish ones, were narrowed by the process of deciphering them in 

particular cases through obtaining an additional opinion from the Internment Board 

and a § 7 assessment. 

Putting both the Polish and Swedish outlooks together, two systems for the 

construction of a prognosis can be seen. One designed to place a high threshold for the 

future danger of committing a crime and the second on a procedural level, through the 

opinions of the institutions dealing only with the measure of detention for a special 

category of the offenders. It is the Author’s opinion that both solutions fulfil their role, 

however, making allowance for the fact that this measure is to be used in an 

extraordinary situation, the best remedy would be to amalgamate the qualified Polish 

form of probability of committing a crime and strengthen it by the specialized 

knowledge delivered to the court. The aforementioned composition could be one 

solution to make the process of identifying the conditions of detention more secure 

through strict specialization. 

What’s more, Swedish history reminds us of the need to constantly check the 

effectiveness of time-undetermined measures, since in Sweden, internment in general 

led to statistically higher recidivism when compared to imprisonment, implying that the 

method and system of work with internees was not effective; indeed, it seems that it was 

not amended to be more efficient, but was instead more and more unified with 

imprisonment making internment a different institution only on paper. This proves that 

detention is in need of constant revision and improvement of its methods, otherwise it 

becomes a mere alternative for imprisonment.  
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 Finally, as was previously written, the annulment of Chapter 30 was caused by 

the low numbers of offenders who were sentenced to internment, making internment 

economically inefficient. As stated before, in the last 5 years of its existence there were 

30 delinquents sentenced to internment. When comparing it to Polish reality, the 

facilities regulated in the 2013 Act and for offenders described in CC 1997 were created 

for around 20 people. The authors of the project emphasised that the measure and the 

facility were designed for a small number of people. Notwithstanding, the implementing 

regulations were considering places for a maximum of 60 people judging by the number 

of beds provided in the regulation concerning the treatment facility’s organization1550. 

From the Swedish perspective this number, around 20 people, would indicate a lack of 

need for such a measure, whereas the Polish legislator decided that this number was 

more than enough. One can find the reason in the origins of this institution’s 

implementation. When we compare the way of thinking of the Swedish legislator in the 

1920s when this type of measure was implemented, the main aim of the new measure 

was to eliminate a problem of criminal law which emerged previously the criminal law, 

justice system and society. The same reasoning prevailed in the Polish outlook. The 

Polish legislator focused on eliminating a problem, regardless of the number of 

potential patients at the facility. The Swedish legislator, in the 1970s, due to a decrease 

in the numbers of such individuals, ascribed to the fact that courts were reluctant to 

impose this type of measure on offenders, was determined to eliminate it from the 

system. Was it the right decision? In the Author’s opinion the most effective outcome 

was to amend and reinvent the measure such that it would avoid the drawbacks in 

criminal law with offenders like M. Flink.  

                                                           
1550 “The number of beds for the individuals placed in the Facility will be 60.” Regulation of Ministry of Health 

from 17 January 2014 on State Facility on the Preventing of Dissocial Behaviors (pl. Rozporządzenie Ministra 

Zdrowia z dnia 16 stycznia 2014 r. w sprawie Krajowego Ośrodka Zapobiegania Zachowanion Dyssocjalnym, 

Dz. U. z dnia 17 stycznia 2014 r.  
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 To date, the number of individuals placed in the facility for prevention of 

dissocial behaviour has exceeded the number of 60, and the long-term perspective 

seems to suggest a need for rethinking the institution1551.  

 In conclusion, the Author would like to provide as a reference point an example 

from another field of human endeavour: architecture. The struggle with measures for 

post-penal detention, internment and detention could be compared to the ground-

breaking projects of multi-residential houses made by the ingenious architect Charles-

Édouard Jeanneret (also known as Le Corbusier). His idea was an answer to the 

problems of society and offered a chance of better residential conditions to a multitude 

of families. Notwithstanding, the first project was not without its faults; they were 

exposed to the sun so extensively that it caused extreme heating of the flats, making it a 

dreadful experience for residents to live there on warm summer days1552. Nevertheless, 

it was the first step in solving the problem, which was eventually rethought and 

improved after numerous attempts.  

The same way of thinking can be employed when talking about Swedish experience 

in the above-mentioned legal measures, especially for the Polish system, which has 

barely begun its journey with the institution of detention and already faces an 

abundance of problems. The Swedish experience has proved that the institution of 

detention for a special category of offenders needs constant revision with reinvention 

and adaptation as its results.  

 

4.6. Comparison of Polish and Swedish solutions regarding the treatment of 

offenders committing sexual crimes against minors.  

 

4.6.1. Introduction.  

                                                           
1551 Source: https://www.rpo.gov.pl/pl/content/rzad-zapowiada-zmiany-w-ustawie-dotycz%C4%85cej-kozzd-w-

gostyninie-szczego%C5%82ow-brak entered on 20th of May. 2019.  
1552Passim, A. Flint, Modern Man: The Life of Le Corbusier, Architect of Tomorrow, 2014,  

https://www.rpo.gov.pl/pl/content/rzad-zapowiada-zmiany-w-ustawie-dotycz%C4%85cej-kozzd-w-gostyninie-szczego%C5%82ow-brak
https://www.rpo.gov.pl/pl/content/rzad-zapowiada-zmiany-w-ustawie-dotycz%C4%85cej-kozzd-w-gostyninie-szczego%C5%82ow-brak
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The comparison in this part of the work will not only concern the measure of so-

called “pharmacological” castration, since Swedish experience in this sphere is very 

particular and connected with the ideology of eugenics; nevertheless, a source of 

invaluable knowledge is a direct counterpart to the therapy in the Polish CC – 

compulsory open psychiatric care and its successor – protective supervision designated 

also as contract care. The ramification of this is the ensuing comparison will touch upon 

such institutions as contract care as a substitute for compulsory open psychiatric care 

and on the Polish side the measure of therapy (including pharmacological therapy).  

 

4.6.2. Eugenic movement in Poland.  

The meaning of eugenics for Sweden and its imprints on Swedish society are visible 

to this day, hence it is worth describing what was the history of eugenic movements in 

Poland. The emergence of the Polish eugenic movement can be traced to the First Polish 

Eugenic Conference in 19181553. In the history of Polish law, there were a few eugenic 

law projects: one project from 1934, two projects from 1935 and finally 4 projects from 

19361554. One of the very first and best-known projects was “Polish Eugenic law”, 

which consisted of four Chapters. The first of these was “Premarital counselling”, the 

second “On aid for the newly-married”, the penultimate one “On register” and lastly 

and most far-reaching “On reduction of burdens influencing social welfare”1555.  

The most relevant part of the proposal was the fourth chapter. It provided two types 

of sterilization: voluntary and compulsory1556. 

Still, the proposal was a mere idea presented by the not-very-influential Polish 

eugenic society and published in their journal. From the very beginning, the project was 

strongly criticized in the legal literature and was never considered reasonable1557.   

                                                           
1553  P. Góralski, Środki zabezpieczające w polskim prawie karnym, Warszawa 2015, p. 26 
1554  R, Kujawski, Polskie środowisko neuropsychiatryczne wobec ustaw sterylizacyjnych w latach 

trzydziestych XX wieku, Psychiatr. Pol. 2014; 48(1), pp. 212-214. 
1555  A. Flatau-Kowalska, Środki zabezpieczające w prawie karnym, Warszawa, 1956, pp. 200-201.  
1556  A. Flatau-Kowalska, Środki zabezpieczające w prawie karnym, Warszawa, 1956, p. 201. 
1557  A. Flatau-Kowalska, Środki zabezpieczające w prawie karnym, Warszawa, 1956, pp. 206-207, for more 

information: M. Musielak, Sterylizacja ludzi ze względów eugenicznych w Stanach Zjednoczonych, Niemczech i 



394 

 

Comparison of eugenic movements pave the way for the answers, that ideas of 

eugenics were present in both countries; nonetheless, in Sweden they were legalized 

and led to harsh consequences, offering a precious lesson to future lawmakers.  

 

4.7.3 The measure of so-called – “pharmacological castration” in Poland. 

The institution of chemical castration arose in the Polish system starting from 

2005, and in the Author’s opinion the Swedish experience would be of immense 

importance for Polish doctrine. The Author will not present the Polish solution from 

scratch unless it will be useful from the perspective of juxtaposition.  

The measure. Which is imprinted into Article 93a § 1 is called “therapy”, which 

is not a novelty for the Polish system since in days past it was regulated in § 95a. The 

measure has and had negative cognizance in the literature of the subject1558. It’s aimed 

at the treatment of individuals who are in a state of mental disorder or personality 

disorders and delinquents suffering from disorders of sexual preferences. What is 

interesting is that the therapy can take the form of out-patient treatment1559. 

Notwithstanding, starting from the reform of 2015, the wording of Article 93f§ 11560 

was changed; as a consequence, an offender must report to a court-designated facility 

on days designated by a psychiatrist, sexologist or therapist. It purports that an 

individual can be compelled to undergo out-patient treatment in the form of therapy. 

Since the locution points to an open form of treatment, this is a configuration which can 

                                                           
w Polsce (1899-1945), Poznań 2008; W. Grzywo-Dąbrowski, Zagadnienie sterylizacji, Warszawa 1934; H. 

Żółtowski, Sterylizacja kryminalno-polityczna, H. Żółtowski, Sterylizacja kryminalno-polityczna, “Higiena 

Psychiczna” 1937, no. 2; P. Michalik, The Attempts to Introduce Eugenic Legislation in the Second Polish 

Republic as Viewed from the Perspective of the Solutions Adopted in the United States of America, Krakowskie 

Studia z Historii Państwa i Prawa 4/2011, s. 109–116. 
1558  E. Weigend, J. Długosz, Stosowanie środka zabezpieczającego określonego w art. 95a § 1a k.k. w 

świetle standardów europejskich. Rozważania na tle wyroku ETPC z 17 grudnia 2009 r. w sprawie M. v. Niemcy, 

Czasopismo Prawa karnego i nauk penalnych Rok XIV: 2010, z. 4, p. 54. 
1559  K. Krajewski, System Prawa Karnego, T. 7, komentarz do artykułu 93f, pp. 6-8.(wersja elektroniczna). 
1560  § 1. The perpetrator with regard to whom therapy has been ordered is obliged to report at a court-

designated facility on days designated by a psychiatrists, sexologist or therapist and submit himself to 

pharmacological therapy aimed at decreasing his libido, psychotherapy or psychoeducation with the purpose of 

improving his social functioning. 



395 

 

be executed on an obligatory basis1561. Nonetheless, in point of fact, out-patient therapy 

can arise only on a voluntary basis1562. The self-same is when an offender agrees to 

undergo pharmacological treatment with different objective, that of decreasing the 

libido of the perpetrator1563. Over and above all that is the voicing of the opinion, that 

the court has to choose the place of the measure, since the wording of the article 

indicates that court is to designate the facility1564. This standpoint is accentuated by 

Article 201 § 2b of the Criminal Execution Code, which regulates the question of 

sending to therapy that the court has to send a copy of the decision to the facility where 

the treatment will be administered1565. However, the second outlook is that the place is 

chosen at the stage of execution1566. The discussion does, in fact, show a constant 

hesitation on the issue of how far should the courts reach into the therapy process. 

Judging by the wording of the article, the court must choose the facility, but in 

cooperation with an expert, based on the capacity of the separate treatment facilities, 

etc. It is a pragmatic line of action, leading to the conclusion that the court’s role is a 

mere approval of a choice already made by the psychiatrist or other expert responsible 

for the treatment process. 

 

Comparison.  

 When comparing the Polish and Swedish solutions the core of the measure in 

the Polish system is to treat the offender outside the facility. In Sweden, this could take 

the form of open psychiatric care, which if found to be ineffective, could be replaced by 

the closed form. At the same time, in Poland, the measure of therapy is an answer to a 

                                                           
1561  M. Pyrcak-Górowska, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do 

art. 53-116, Warsaw 2016, pp 786-787. 
1562  P. Zakrzewski, in red. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 705. 
1563  Ibidem 
1564  P. Zakrzewski, in red. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 723. 
1565  P. Hofmański, L. Paprzycki, A. Sakowicz, Komentarz do art. 93 (f) Kodeksu Karnego, stan pranwy 

2016.05.23, electronic source, Lex system. 
1566  M. Pyrcak-Górowska, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do 

art. 53-116, Warsaw 2016, p. 788; M. Mozgawa, Komentarz aktualizowany do art. 93 (f) Kodeksu karnego, stan 

prawny 2018.11.15, electronic version, LEX system; P. Hofmański, L. Paprzycki, A. Sakowicz, Komentarz do 

art. 93 (f) Kodeksu Karnego, stan pranwy 2016.05.23, electronic source, Lex system. 
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long-term discussion leading to the option of prolongation of treatment outside the 

facility. The situation was much alike in Sweden, where its role was subsidiary to closed 

psychiatric care, hence it could be also a supplementary measure. Still, in some states 

of affairs, it could even replace psychiatric detention, which seems to leave a wider 

scope for application compared to its Polish counterpart.  

Regarding the execution stage, the measures were in fact quite similar since the 

court chooses the measure in Sweden as most suitable to the need of the offender and 

the implementation phase belonged to medical specialists. Nevertheless, it seems that 

the Swedish legislator excluded the courts from the whole process and gave all 

executive power to the Medical Boards, whereas in Poland the above-mentioned 

discussion is in place, introducing hesitancy on the role of the court in the early levels 

of execution of therapy. It seems that the Swedish solution was more flexible since it 

allowed specialized institutions to have control of the overall course of the treatment 

starting from choosing the place and process of treatment. This is an indication of a 

wider tendency in Brb of giving a rise to a picture in relation to which, the objective of 

the court is to make a factual finding and to turn over the process of treatment to 

specialized facilities and institutions. In Poland, the legislator appears to shelter the 

sphere of the court and criminal law, by furnishing courts with instruments sanctioning 

the latter to shape the process of treatment by, for example, choosing the place of 

treatment. This trend should be seen as a negative occurrence since the work of the 

court is to extract the need for treatment from the data obtained throughout procedural 

actions and to delegate the rest to specialized institutions.  

Concurrently, the role of the court when talking about the measure of therapy is 

emphasized through the  aim of the measure – the protection of society by decreasing 

libido. Allowance should be made for the fact that the state of the offender could stem 

from a different variable, which in the majority of situations is depression and similar 

conditions1567. The goal should thus not only be a decrease of libido but also a 

                                                           
1567 Pessimism about pedophilia, Harv Ment Health Lett. 2010 Jul;27(1):1-3. 
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treatment. Of course, the Author is aware of the fact that the state of the offenders at 

hand cannot lead to recuperation; nevertheless, just as paedophilia is a complex state 

with numerous accompanying conditions so should be the treatment – holistic and 

taking into account not only the goal of suppressing the urges of the perpetrator.  

When compared to contemporary Swedish solutions, Sweden does not regulate 

treatment of this separate group of offenders, furthermore it doesn’t have a measure in 

BrB, which has the hallmarks of therapy outside the facility. Realistically, traits of 

similarity can be seen between the notion of therapy and the institution of contract care.  

 

The desired result in the Polish CC of the therapy measure for the group under 

discussion is to eliminate the danger of committing a crime in future, which has its 

origins in the already-committed crime and the state of the delinquent. Concomitantly, 

the enactment of therapy consists of therapy for the offender with the aim of protecting 

society1568. 

The construction of the therapy is versatile since within the measure  the 

following treatments can be enacted: psychiatric therapy and pharmacological therapy 

aimed at decreasing libido1569. The form of the treatment is determined by the therapist 

at the execution stage of the measure. This attitude was elucidated by the need for 

constant adjustment of the treatment to the development of medicine and 

psychology1570. The aim of the measure is to prevent the committing of a crime caused 

by the aberration of sexual preferences through decreasing the libido. Still, there is a 

certain constraint on situations where pharmacological therapy can’t be risked – when 

pharmacological therapy could lead to danger to the health or life of the offender1571.  

                                                           
1568 P. Zakrzewski, in red. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 706.  
1569  M. Pyrcak-Górowska, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do 

art. 53-116, Warsaw 2016, p. 789; I. Zgoliński, Komentarz do art. 93 (a) Kodeksu karnego, stan prawny 

2018.08.01, electronic source, Lex.  
1570  P. Zakrzewski, in red. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, pp. 

701-702. 
1571  P. Zakrzewski, in red. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 704, 

plus SPK, 104 
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Comparison. 

 

The goal of open psychiatric care in Swedish law compared to the Polish 

viewpoint was strictly therapeutic, which was implied by the fact that this measure was 

subsidiary to the closed psychiatric care. The Polish legislature set the aim of the 

measure to protect society from future crimes. Since this is attainable only through a 

set of therapeutic activities the measure can be also treated as a medical measure. It’s 

worth mentioning that, if interpreted literally, the measure would be deprived of its 

therapeutic character at least at the level of the penal code and by that, differently to 

Swedish solutions, will lead to separation of the measure of therapy from other 

measures, since the aim of protection of the society through pharmacological treatment 

would lead to an unjustifiable reduction in the implementation of the measure and in 

fact would make it an empty institution.  

Once the measure is executed, an individual is treated at the medical facility 

which effects the particular treatment (i.e. pharmacological). At the same time, the 

legislator did not regulate a special procedure for the treatment, hence the general 

system of registration is applicable, together with waiting periods, etc.1572. 

When juxtaposing the standpoints adopted in both countries, the systematic 

approach was commensurate, since the Swedish legislature proposed that the measure 

would be executed based on HSL, after the decision of the Medical Board. This implies 

that the measure was executed on a regular basis, just as for each patient treated in 

accordance with HSL.  

 

 One of the first constraints imprinted into the 1997 Criminal Code that pertains 

to this measure is that in order to be admitted to the therapy the perpetrator has to 

                                                           
1572  M. Pyrcak-Górowska, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do 

art. 53-116, Warsaw 2016, pp. 787-788. 
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commit one of the crimes enumerated in Art. 93c point 31573. As a matter of fact, the 

measure of therapy is a post-penal measure, hence the person has to be sentenced for 

one of the crimes.  

 On the other hand, the offender can be subjected to the measure based on Article 

93c point 2, due to committing a crime in a state of diminished responsibility1574. 

 The court, according to Article 93d § 3, six months before the predicted 

discharge from the imprisonment facility, develops a prognosis stating whether therapy 

after discharge will be needed1575. The obstacle that can arise here is the fact that when 

the court issues a decision to send an individual to therapy after release from prison or 

the detention facility, nevertheless the person won’t be discharged since his or her state 

implies the need for continuance of imprisonment or detention. In this state of affairs, 

the decision of the court is null and void1576.  

 

Comparison.  

 

 Set alongside the Swedish solutions, the measure has the character of post-penal 

detention, whereas the measure of open psychiatric care was a measure imposed in 

place of the punishment because it was perceived as an alternative to closed psychiatric 

care.  

 

The question of simultaneous execution of fines, probation, therapy or the 

penalty of deprivation of liberty with the conditional suspension of its enforcement with 

                                                           
1573  3) who has been sentenced for a crime provided for in art. 148, art. 156, art. 197, art. 198, art. 199 § 2 or 

art. 200 § 1, committed in relation to his aberration of sexual preferences, … Penal Code Dz.U.2018.1600-

translation, lex. 
1574  A. Barczak-Oplustil, in: red. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, 

p. 692; A. Barczak-Oplustil, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 

53-116, Warsaw 2016, p. 766. 
1575  M. Królikowski, Środki zabepzieczające in: ed. P. Wiliński, Obrońca i pełnomocnik w procesie karnym 

po 1 lipca 2015 r. Przewodnik po zmianach, electronic source, Lex system. 
1576  M. Pyrcak-Górowska, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do 

art. 53-116, Warsaw 2016, pp. 775. 
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simultaneous duties put on the individual can also arise. Priority would be given to 

duties attached to the penalty of deprivation of liberty with the conditional suspension 

of its enforcement. One of the measures is time-limited – probation – and the measure 

of therapy has a secondary character, since it is a post-penal measure1577. The difference 

is with probation, the court can oblige an individual to attend therapy and, in that 

situation, the court cannot impose the therapy on the individual. It can be imposed only 

after the probation1578. The therapy can be enacted toward the offender according to 

Article 93d § 4 during sentencing and at the stage of execution of the punishment. Still, 

the time of the measure’s execution depends on the punishment it follows, hence when 

it is, for example, a fine or probation, the therapy should be mentioned in the 

sentence1579.  

 

Comparison.  

 

With the Swedish solutions, the measure could be enacted when the crime was 

committed. It could be any type of the crime, hence when comparing it to Polish 

solutions, the range of situations where the measure could be enacted was much wider. 

Concomitantly, the measure at its core is a counterpart of the measure of therapy and 

pharmacological therapy, thus when combining a variety of situations in which the 

measure of therapy and pharmacological treatment can be enacted, the scope of use 

becomes similar.  

As was emphasised, the open psychiatric care measure was subsidiary to the 

closed psychiatric care measure and could not be enacted when the closed psychiatric 

care was already imposed on the individual. Notwithstanding, the court has the 

additional choice of contract care. This became a new measure of a medical nature, 

                                                           
1577  P. Zakrzewski, in red. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, pp 716-

717.  
1578  Ibidem 
1579  M. Pyrcak-Górowska, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do 

art. 53-116, Warsaw 2016, pp. 779-780.  
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since contract care can also encompass therapies of various types. Judging by the 

construction of the kind of probation, the target of the measure could, in addition, 

incorporate pharmacological treatment. Concomitantly, the Swedish system does not 

provide division on punishments and measures, hence contract probation does not set 

the scene for a substantial systematic problem. If seen in the Polish system, contract 

probation ought to be designated as a protective measure of a medical nature, at least 

in situations where the subject of the contract would be any variety of therapy.  

At present, even though the measure is not extant in BrB, it can be treated as a 

part of treatment after discharge from forensic psychiatric treatment, with the 

possibility of also admitting the individual to pharmacological treatment. 

Notwithstanding, as has already been emphasised, the pharmacological treatment is 

rare, since it is seen as inefficacious. On the other hand, treatment of this nature can 

be subsumed by the contract within the framework of the contract probation. 

 Whilst the Swedish legislature does not officially regulate the pharmacological 

treatment for paedophiles, the door is open within the framework of already existing 

institutions. As a matter of fact, it can be a part of the open psychiatric treatment within 

the framework of LPT. So, both systems have similar solutions, although the Swedish 

system seems to be more reluctant to implement “medical castration” as a separate 

measure.  

 In the Polish legal realm, the measure from Article 93a point 3 was and is widely 

deprecated due to the effects of the medicine. In reality, the medicine prescribed can 

have side-effects, such as loss of hairiness, gynecomastia, skin sagging, etc.1580 As a 

result, it is accepted that the measure cannot be imposed on a delinquent if it can cause 

danger to the life or health of the individual. Concomitantly, it is hard to imagine a 

situation in which a doctor would force the patient to take this kind of medication 

                                                           
1580  SPK, p. 107, A. Wilkowska-Płóciennik in: R. Stefański, Kodeda karny. Komentarz. 2018, Komentarz 

do artykułu 95a, electronic source, system Legalis; M. Mozgawa, Komentarz aktualizowany do art. 93 (f) Kodeksu 

karnego, stan prawny 2018.11.15, electronic version, LEX system. 
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without the latter’s approval1581. Moreover, the therapy can can also include a schedule 

of psychotherapy or psychoeducation. Most opinions propound an outlook that these 

methods should be amalgamated to be most efficacious1582.  

 The aforementioned outlook is asserted by the “Recommendations of the state 

consultant in the field of sexology concerning the treatment of offenders with sexual 

preference disorders”1583. Realistically, this is one of the most important documents 

dealing with the treatment process. It divides the therapy into a central module, which 

lasts up to 9 months and is comprised of group therapy up to 5 times per week, where 

each session lasts up to 3 hours, which gives a total of 540 hours of group therapy. 

Group therapy is supplemented by occupational therapy, 2 times a week, 2 hours each. 

Additionally, there are also 3-hour exercises which consist of watching selected movies 

accompanied by a discussion. Finally, the therapy consists of 60 hours of classes in 

assertiveness. In the main module, the patient can be prescribed with a pharmacological 

treatment together with antidepressants, anxiolytics and anticonvulsants1584.The main 

module aims to prevent the recurrence of crime and to develop self-control skills1585. 

This implies that the process of therapy consists of various types of action, 

comprised of the application of drugs leading to a decrease in testosterone, but also 

work on the mental state of the offender through group meetings and additional 

exercises. 

 In the event that a patient is not fulfilling the obligations put upon him or her as 

a part of the therapy, he or she can be submitted to closed treatment according to Article 

93d § 61586. If the patient would be placed again under one of the measures, the choice 

                                                           
1581  SPK. Pp. 113-114. 
1582  SPK, p. 120, K. Krajewski, System Prawa Karnego, T. 7, komentarz do artykułu 93a, p. 26. 
1583 Z. Lew-Starowicz, A. Przyłuska-Fiszer, J. Stusiński, Normy I kontrowersje etyczne w seksuologii, anex 1, 

Gdańsk, 2015, p. 331 
1584 Z. Lew-Starowicz, A. Przyłuska-Fiszer, J. Stusiński, Normy I kontrowersje etyczne w seksuologii, anex 1 

Gdańsk, 2015,  pp. 332-333. 
1585 Z. Lew-Starowicz, A. Przyłuska-Fiszer, J. Stusiński, Normy I kontrowersje etyczne w seksuologii, anex 1, 

Gdańsk, 2015, p.333. 
1586  M. Pyrcak-Górowska, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do 

art. 53-116, Warsaw 2016, p. 791.  
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of the measure depends on the primal measure. . Thus, if the individual is discharged 

from in-patient psychiatric detention, he or she could be resubmitted to this type of 

measure. Still, if the measure is embodied in out-patient treatment, the measure to which 

the person can be placed would be one of the out-patient measures, such as electronic 

monitoring of a person's location, etc.  

The question that arises is whether a delinquent who is placed into in-patient 

treatment can undergo pharmacological treatment aimed at decreasing libido. The 

answer should be positive, since the aim of in-patient detention is the treatment of the 

patient, whereas the goal set by the legislator for pharmacological treatment is to 

decrease the libido and to protect society from the perpetrator’s possible future return 

to crime by eliminating such factors as depression, et cetera. This aim is pursued by 

eliminating or suppressing the symptoms of the personality disorder that manifests in 

the unnatural appeasement of sexual urges by the patient1587.  

 A different interpretation would open the way for a situation in which the 

measure would be empty, since it would produce offenders with decreased testosterone, 

but still with a mental ailment and the need to satisfy their urges. At the end of the day, 

it would ameliorate the frustration and mental problems.  

 Going further, the concept of pharmacological therapy from Article 93f § 1 is 

inseparably connected with the consent of the individual to undergo therapy, since the 

consent of the patient is needed for this to be enacted. Still, without consent the measure 

becomes an empty shell, because it is enough that the individual comes to the medical 

facility, stays there for a few minutes and goes home. Having done that, he or she would 

meet the conditions of the therapy.  

The measure of therapy together with its voluntary basis at the execution stage 

leads to the evident conclusion that CC 1997 can abstain from the measure of so-called 

“chemical castration”. The only rationalization for the measure is its sociological 

                                                           
1587  A. Strzelec, Przymusowe leczenie sprawców czynów zabronionych popełnionych w związku z 

zaburzeniami preferencji seksualnych, Konteksty prawa i praw człowieka, , in: Konteksty prawa i praw 

człowieka.ed. Zyta Maria Dymińska, Kraków 2012 p. 59. 
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aspect: the message to society that the legislator is counteracting the existence of 

paedophilia.  

 The special attempts to solve the problem of the need for cooperation on the part 

of the wrongdoer were furnished by Article 244b § 11588, which provides criminal 

liability for failing to fulfil the duties arising from the protective measure imposed by 

the court on an offender. The role of the article is simply technical, seeing as it wasn’t 

even commented on in the 2015 proposal of amendments1589. The article was initially 

criticized, in view of the fact that it is also punishing the individual for not undergoing 

the therapy. It was put forward in the literature that the mentioned category of patients 

should not be punished; on the contrary, they need further help1590. Simultaneously, the 

issue of voluntariness of treatment was further developed by the Constitutional Tribunal 

in case OTK-A 20061591, where the Tribunal adopted the position that dissent from 

undergoing the therapy is not unlawful behaviour. When combined with the wording of 

Article 93f § 1, it would be criminally relevant should an occasion arise when an 

individual did not show up at the place indicated by the court1592, hence Article 244b, 

from a strictly pragmatic position, does not provide a system of implementation of the 

therapy.  

A different aspect is the serious doubt as to whether Article 244b § 1 is consistent 

with the constitution, for it is violating basic principles of the Constitution of Poland 

such as ne bis in idem and Article 30 of the Constitution, guaranteeing the respect to the 

dignity of the human being, and the proportionality principle from Article 31 § 3 of 

                                                           

1588  Whoever fails to comply with statutory duties arising from the protective measure that has been imposed 

on him, is subject to a fine, the penalty of limitation of liberty or the penalty of deprivation of liberty for up to 2 

years. 
1589  W. Zontek, in red. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 846. 
1590  W. Zontek, Kara za brak poddania się terapii? Konsekwencje wprowadzenia art. 244b k.k., Palestra, 7-

8/2015, p. 125. 
1591  OTK-A 2006, nr 7, poz. 78, Decision from 4 lipca 2006 r. 
1592  W. Zontek, Kara za brak poddania się terapii? Konsekwencje wprowadzenia art. 244b k.k., Palestra, 7-

8/2015, p. 129. 
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Constitution1593. Due to the above-mentioned constitutional concerns, the outlook is that 

the punishment for this crime can be imposed only on the patient who doesn’t report to 

the medical facility on the days designated by the psychiatrist, sexologist or therapist. 

It is evident that if the patient refuses to undergo therapy, it should not entail meeting 

the requisites from Article 244b by the act1594.  

One can wonder whether committing a crime regulated in Article 244b can lead 

to the measure of psychiatric detention? The answer should be negative, since to be 

submitted to the measure the prognosis would have to be that of committing a crime of 

substantial social harmfulness. The prognosis is based on the previously-committed 

crime, which also should be of substantial social harmfulness. The crime from article 

244b does not belong to this category of crimes and cannot lead to psychiatric 

detention1595.  

 The mentioned frame of reference leads to the conclusion that the Polish 

legislature has constructed a system in which therapy from Article 93f is in practice 

unenforceable without the consent of the patient, and it is not pertinent whether it is in 

the CC or in other acts.  

 

Comparison.  

 

 When juxtaposed with Swedish solutions, over and over the measure from Article 

93a point 3 has an almost identical character when comparing the attribute of 

“compulsory”. The Swedish literature did not perceive open psychiatric care as a 

compulsory measure, since it was no more than voluntary cooperation by the patient. 

                                                           
1593  Opinia Helsińskiej Fundacji Praw Człowieka o ustawie z dnia 15 stycznia 2015 r. o zmianie ustawy - 

Kodeks karny oraz niektórych ustaw source: 

https://www.senat.gov.pl/gfx/senat/userfiles/_public/k8/dokumenty/konsultacje/809/809_hfpc.pdf accessed on 

the 10.06.2019; W. Zontek, in red. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 

853. 
1594  M. Szewczyk, A. Wojtaszczyk, W. Zontek, in: W. Wróbel, A. Zoll, Kodeks karny. Część szczególna. 

Tom II. Komentarz do art. 212-277d (cz. 2), commentary to article 244b (electronic version, Lex).  
1595  W. Zontek, in red. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, pp. 854-

855. 

https://www.senat.gov.pl/gfx/senat/userfiles/_public/k8/dokumenty/konsultacje/809/809_hfpc.pdf
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The same can be said apropos the Polish measure. In point of fact, in its therapeutic 

and pharmacological aspects, the measure is voluntary, hence the constituent of 

enforcement is present only at the level of attendance which, as has already been 

mentioned, does not cover the sole process of therapy or pharmacological treatment. 

The measure from Article 93a point 3 CC, is closer in its current form to the institution 

of a penal measure than a protective measure with a pre-eminent divergence envisaged 

in the lack of time frames for the therapy, which are inherent for penal measures.  

 The value of the therapy from Article 93a point 3 lies in the fact that it can be 

imposed on an offender after being discharged from psychiatric detention, hence after 

in-patient treatment. This is a new solution in Polish law, which is perceived as befitting 

because it qualifies the persistence of treatment outside the facility1596.  

 At present, the Swedish legislator has resurrected the measure of open 

psychiatric care in LPT as an extension of psychiatric care. As was already set out, this 

can be imposed as a part of treatment within forensic psychiatric treatment. Once 

again, the systems are seemingly different. Even though BrB does not encompass the 

open form of care, the Swedish system is still commensurate. It seems that the Swedish 

legislator decided to mark open psychiatric care as a direct subsidiary or supplement 

to forensic psychiatric care, leaving the question of treatment outside the facility to 

contract care.   

  

4.6.3. Proposals for amendments to the Polish PC.  

  To a large extent, the therapy measure is understood as a pertinent 

solution, making it possible to continue treatment outside the facility. Concomitantly, 

the measure can supplement the different types of treatment1597. In Sweden this was 

ineffective and rarely used due to natural rivalry from the side of contract probation.   

                                                           
1596  M. Pyrcak-Górowska, in: red. W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do 

art. 53-116, Warsaw 2016, pp. 772. 
1597  K. Krajewski, System Prawa Karnego, T. 7, komentarz do artykułu 93f, p. 7.(electronic version, system 

Legalis) 
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The majority of the authors, anticipating the medical literature, emphasise that 

the success of the therapy has its origin in the voluntary basis of the treatment, hence 

the cooperation of the patient is an obligatory element in the process of therapy1598.  

Collaterally, counteraction of paedophilia should be taking place, primarily at 

the stages prior to criminal law. The Swedish experiment undertaken by the Karolinska 

institute demonstrates the arena in which the struggle with paedophilia should arise. In 

the majority of cases, the questions of a particular person having a paedophilic 

orientation transpire as a result of crime. This hints at the struggles involved in treating 

it, since “Research on convicts may not apply to people with paedophilic tendencies 

who live without detection in the community or suffer silently while controlling their 

impulses.”1599  

The additional issue is the need to make allowance for female 

paedophiles.  Regardless of the fact that in line with the studies, in only up to 6% of all 

the cases are the offenders female. If including the increasing number of 

paedophiles, ascribable to the phenomenon of social media, as well, the number of 

female paedophiles could enlarge.1600.  

According to the studies, the paedophilia turns up continually with additional 

disorders, e.g., mood disorders and these states can be also a cause of sexual abuses1601, 

hence the treatment should be adjustable and permit not only prescribing drugs that 

decrease libido but also additional treatments. By this understanding, the decrease of 

libido should also incorporate treatment for depression and other states that cause this 

type of paraphilia in the first place.  

As alluded to previously, the Polish measure is not efficient, since it solely relies 

on the voluntary cooperation of the patient at the implementation level, but provides 

                                                           
1598  A. Wilkowska-Płóciennik in: R. Stefański, Kodeda karny. Komentarz. 2018, Komentarz do artykułu 

93f., electronic source, system Legalis.  
1599  Pessimism about pedophilia, Harv Ment Health Lett. 2010 Jul;27(1):1-3. 
1600  Ibid. 
1601  Ibid. 
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pressure at the level of sentencing and execution. The answer to this source of difficulty 

can be chanced upon in the Swedish institution of contract care.  

The binding solutions in the CC are burdened with a multitude of drawbacks, 

touching on the execution part of the therapy measure. It becomes apparent that the 

most useful proposal would be to deconstruct this post-penal measure and build it from 

scratch in order to make a measure that allows the court to take a criminal law 

perspective, but at the same time makes it possible for therapists, psychiatrists and 

specialists to perform their duties.  

The task is intricate since the topic of sexual crimes against a minor has an 

immense sociological context and in fact, brings pressure to bear on the symbolic 

answer in the form of harsh punishment. This state of affairs results in the reasons for 

the crime’s commission being omitted and thus the most appropriate solutions.  

 It is the Author’s opinion that, similar to Swedish discussions concerning open 

care, the measure of therapy toward paedophiles is created as a compulsory measure. 

Despite relying on the initial time of the supposed punishment of imprisonment, the 

treatment element prevails in this category of cases. Much like in Poland, it solely relies 

on the cooperation of the offender with the level of execution. The character of the 

mental ailment and the crime committed demonstrates the need for voluntary treatment, 

since mere isolation can only increase sexual frustration and provoke a return to the 

crime. The “engine” of the measure should necessitate the offender’s active 

cooperation in the process of treatment and by that the aim of the measure should be to 

protect society through the process of, among others, behavioural therapy, various 

pharmacological therapies, etc.  

For this state of affairs, the Swedish contract care solution can be a tailor-made 

answer. Notwithstanding, as was mentioned in the methodological part of this work, the 

role of a comparatist is to insinuate a foreign formula into the reality of the domestic 

system by adding a pinch of cultural and systematic features. As an result, the Swedish 

solution in its original form could be a congruous means of reference for the Polish 
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system, but cannot be borrowed word for word. The first reason for this is the category 

of contract care in the Swedish system – it is a type of probation. Second, due to the 

differences in punishments for crimes connected with paedophilia and the perception 

of these types of crimes by society, it is hard to imagine that contract care can absorb 

the punishment of imprisonment. As a way of reference, the crime of rape of a minor is 

punishable in Poland by up to 12 years’ imprisonment1602, whereas in Sweden the 

punishment is imprisonment for up to 6 years1603. 

The starting point for a proposal of amendments to the therapy measure for 

sexual offenders is contract care combined with imprisonment. Hence, in the Polish 

version it would be a measure that would be implemented at the stage of imprisonment 

up to the post-prison period. In fact, it would be a post-penal measure, starting in 

therapy inside the prison facility. The role of imprisonment would be of two natures: 

first, as an alternative to contract care when the offender won’t agree to contract care; 

and second, it would meet the need for a particular symbolism, which could be the 

psychological aspect of punishing those who have committed sexual offences against 

minors. And finally, it will be a motivation for the individual to participate in therapy 

from its earliest stages, since it will depend on his or her work how long the 

imprisonment would last and if there will be a return to this most far-reaching 

punishment.  

 The starting point for formulating a proposal for a Polish system would be to 

name it as a measure, that is, to delineate it from probation. It would replace the notion 

of therapy in general with a simultaneous change embodied in relying on the solution 

adopted in specific laws, as it is in Swedish law, where contract care replaced open 

care. Still, the essence of open care cannot be eliminated from the system, since it is a 

                                                           

1602 Art. 200. § 1. Whoever engages in a sexual intercourse or another sexual activity with a minor under 15 years 

of age or induces such minor to submit himself to such activity, or to perform it, is subject to the penalty of 

deprivation of liberty for between 2 years and 12 years. Translation - Lex 
1603 Chapter 6 4 §  A person who conducts a sexual intercourse or other sexual act which, in view of the seriousness 

of the violation, is comparable to sexual intercourse, shall be sentenced to imprisonment for at least two and at 

most six years.. 

https://lagen.nu/1962:700#K6P4S1
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natural extension of psychiatric treatment and treatment of various states, which do not 

qualify for in-patient treatment. As a ramification, the elements of execution of therapy 

such as designating the facility, etc. should be eliminated from the CC and regulated 

only in laws dealing with mental health therapy. This leads to a further consequence – 

the Criminal Code and the measures regulated in it, should not create a new measure 

in this situation, but solely rely on the solutions adopted in specialised law. In BrB, this 

is embodied in the fact that particular articles refer to LVM, LPT or LRV. This should 

allow the Polish legislator to avoid the mistake of constructing measures that in 

practice cannot be executed or can only be executed with the use of numerous 

interpretational instruments. Simultaneously, the system should provide a duty for the 

court to be informed of each step and it will be the judge who will confirm each action 

during the execution procedures.  

 Going further, since the Polish legislator can only oblige the person to be present 

at a particular time and place, the rest is solely up to the patient. The only choice is to 

provide legal frameworks – procedural and material – and make it tangible for an 

offender to participate in therapy given the choice between custodial punishment and 

therapy in an open form. It will also make the patient part of the process and array him 

or her with an element of certainty over what the future will bring.  

 The post-penal character of the contract therapy would still indicate the need 

for initial punishment. However, engagement in the course of contract therapy, should 

offer the advantage of a reduced period of punishment stemming both from the 

Executive Criminal Code1604 and voluntary participation in care outside the facility. 

Therefore, in this model for punishing the person, who can potentially be subjected to 

contract therapy or pharmacological therapy, the court would sentence an individual 

to a punishment of imprisonment as it is in Sweden and only after could the court 

indicate that after the certain period of time the person could be conditionally released 

after receiving an appropriate opinion from the Correctional Office and expert (i.e. 

                                                           
1604 The conditions mentioned in Article 77 of Executive Criminal Code.  
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sexologist) and he or she should agree to participate in contract care outside the 

facility.  

The contract would proffer therapy inside the facility and outside the facility. It 

would encompass the duties of the individual while the therapy is undergone inside the 

facility, which, depending on its progress together with conditions from the Executive 

Criminal Code, can lead to conditional release. The plan would embrace the details 

concerning the stages of treatment together with possible options for its development. 

The court will deliver it to the offender who can be later heard on that occasion by the 

court and by the representative of the institutions preparing a plan. It makes it possible 

for the accused to to ask the questions and to hear explanations of particularities of the 

plan.  

One of the essentialia negoti of the plan of therapy would be the consequence of 

not obeying the conditions of contract therapy. The most far-reaching result would be 

the continuance of the punishment of imprisonment. It is worth adopting the Swedish 

solution, according to which it is an option only when an individual severely departs 

from the plan, for example, for some period of time, since the process of therapy needs 

to make provision for the vicissitudes of the therapeutic process and make allowance 

only for the evident disruption to the therapy.   

 Due to the character of the measure and the nature of the mental ailment, the 

contract should be concluded at the sentencing stage. At this point, it would be possible 

to include the therapy inside the prison facility from the very beginning, and this can be 

amended throughout the therapy process. It will also authorize the data concerning the 

actual progress of therapy to be taken into account, as well as the reaction of the patient 

to the pharmacological therapy. Seeing that, in the majority of situations, the first 

effects of such treatment would transpire in the period between 3 to 10 months, the 

solutions seem to be apt1605.  

                                                           
1605 Pessimism about pedophilia, Harv Ment Health Lett. 2010 Jul;27(1):1-3. 
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 In the event that an individual would not agree to undergo the treatment, he or 

she would normally undergo the punishment of imprisonment and could be forced to 

undertake some elements of the therapy, which don’t need a consent, such as listening 

to lectures, watching movies, etc.  

As was mentioned previously, one of the vital conditions of contract therapy 

would be the constraint of participating in therapy during the term in prison. Once the 

conditions were met, the reward would be conditional release from prison under the 

restriction of continuing participation in the therapy. If the offender won’t obey the 

conditions in the contract, he would be returned to prison and serve his punishment on 

a regular basis.  

 Some questions may arise, such as what character does the period of therapy 

take. Whether it should be counted as a period of imprisonment or not. It is the Author’s 

opinion that it should not. The crux of the idea is that the offender agrees to the contract 

and accepts the conditions, hence the sole process of return to society is in his or her 

hands. It could be suggested that in fact the perpetrator is effectively forced to undergo 

the therapy. Nevertheless, it is the Author’s belief that there is a choice and the general 

concept of contracts is that both parties can achieve some profit. In the case at hand, 

the perpetrator would be recompensed with the chance of a normal functioning outside 

the facility.  

 The totality of the course of treatment should be overseen by the specialist and 

the guardian since we still have a conditional release and ongoing therapy. Its progress 

would be assessed by the court based on the opinions of the expert and the curator.  

 

4.7.4 The notion of dangerous offenders.  

Throughout the process of comparison of the measures concerning the detention 

for most dangerous offenders, the pivotal locutions are “dangerous”, “abnormal”. It 

is pertinent that this designation is very elastic and changing depending on the 

struggles, which society needs to overcome at a specific point of time. In our times, 
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when the life of people is split into two realities – material and virtual, the notion is 

developing very rapidly and subsumes all the behaviour, which diverge from widely 

accepted norms both in the real and virtual world.  

The notion of danger and dangerous individuals is nourished by the progress of 

the societies and by that it constantly evolves, creating the realm in which the acts which 

were normal or at least not condemned a few years back, become a disturbance of 

today.  

The most befitting representation of this process are the words of the science- 

fiction writer Stanisław Lem written in his book “Solaris” regarding the way of looking 

on the abnormality by us: 

“A normal man,” he said. “What is a normal man? A man who has never 

committed a disgraceful act? Maybe, but has he never had uncontrollable thoughts? 

Perhaps he hasn’t. But perhaps something, a phantasm, rose up from somewhere within 

him, ten or thirty years ago, something which he suppressed and then forgot about, 

which he doesn’t fear since he knows he will never allow it to develop and so lead to 

any action on his part. And now, suddenly, in broad daylight, he comes across these 

things… this thought, embodied, riveted to him, indestructible. He wonders where he 

is?”” 1606. 

This citation depicts the sole nature of the notion of abnormality and by that of 

danger since the abnormality is perceived as a threat to everyday existence. It opens a 

new perspective on the role of the danger and abnormality since those states are for the 

societies a red, blinking light notifying that something should be ventured in order to 

maintain the status quo.  

When looking from the penal law standpoint, we can name it as a need for 

revenge embodied in punishment, the need for resocialization of an individual or the 

necessity to eliminate some behaviours, that deviates from widely accepted rules of 

conduct.  

                                                           
1606  S. Lem, Solaris, Translation from the French by Joanna Kilmartin and Steve Cox., p. 221.  
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It is the author’s understanding that the role of criminal codes on the most basic 

level, is not to punish for the revenge for committed wrongdoings, but solely to maintain 

the system of our existence. 

The idea is rooted in a popular book written by Harari Yuval Noah under the 

title “Sapiens: Brief history of humankind”. The author of the book answers why did 

we as humankind superseded evolutionary other species.  

He has written, that once Homo Sapiens emerged in the lands of Neanderthals, 

there probably was a natural rivalry. At the early stages of confrontation, the Homo 

Sapiens were losing and had retreated1607. The author of the book than writes that 

something amazing chanced 70 thousand years ago. Homo Sapiens has returned and 

managed to supersede the Neanderthals. The explanation was put out that the source 

of the progress was an extraordinary development of cognitive capabilities1608.  

We invented a complex language, which made it possible for us to think 

collectively, hence to share our ideas, gossips, enabling coexistence in the societies of 

many. Still in order to be able to form the societies of millions we as a Homo Sapiens 

used the ability of abstract thinking in order to create myths or something that fills the 

set of the beliefs in order to feel as part of something bigger. Many years ago, it was a 

belief in extraordinary powers of wind, sun, in abilities of certain people such as 

possessing magical powers etc.1609. The author put forward that today, we have the 

same set of beliefs created by abstract thinking, allowing us to form a big group. As an 

example, the lawyers are contemporary sorcerers inventing abstract forms such as 

companies, entities etc.1610  

The idea exemplifies that our most vivid instrument of existence in today’s world 

is the ability of abstract thinking - our imagination, that allows us - Homo Sapiens to 

form societies and states, thriving to invent, to develop various branches of science and 

                                                           
1607 Harari Yuval Noah, Sapiens: Brief history of humankind, 2014, p. 33. 
1608 Harari Yuval Noah, Sapiens: Brief history of humankind, 2014, pp.34-35.  
1609 Harari Yuval Noah, Sapiens: Brief history of humankind, 2014, p. 42. 
1610 Harari Yuval Noah, Sapiens: Brief history of humankind, 2014, p. 43.  

https://livro.pl/autor/594422/Harari+Yuval+Noah.html
https://livro.pl/autor/594422/Harari+Yuval+Noah.html
https://livro.pl/autor/594422/Harari+Yuval+Noah.html
https://livro.pl/autor/594422/Harari+Yuval+Noah.html
https://livro.pl/autor/594422/Harari+Yuval+Noah.html
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by that to counteract the dangers of the surrounding. The ability of abstract thinking is 

also an instrument allowing us to adjust to the changing environment.  

The whole legal system, according to this theory, should be seen as an extension 

of the ability to invent abstract constructions. In fact, the law is nothing more than a 

firmly organised extension of human imagination, enabling the organisation of massive 

sociological constructions such as countries or global corporations.  

What does it mean for criminal law? It determines what we are protecting and 

in fact, why we are protecting it. On meta-level, it implies that ideas of revenge to the 

committer becomes obsolete and non-practical since it becomes rigid and aimed in the 

wrong direction. Ascribed to the above-mentioned, the purpose of criminal law is to 

protect abstract thinking, which is made tangible in its effects enabling us to coexist in 

the population of billions and by that the legal constructions, relations between 

individual people, groups of people, societies are instrument enabling our existence as 

humankind.  

To present an example, we should ask a question of what is happening when one 

human kills another human? The disruption of the system emerges. The arrangement is 

rooted in the abstract system and makes it possible for us to form a global community. 

If the system which we have invented did not react to its wrongdoing, the very basic 

value of abstract thinking would be shaken, since without reaction it will cause offspring 

our imagination such as, e.g. state is not meeting its goals. The reaction to a crime is 

then an effort to maintain belief in the system which we have imagined and materialised. 

It is not a revenge, but mere pragmatic need to make the processes holding us together 

predictable again, so we will not be afraid to go out or so we will not be tempted to take 

justice in our hands and by that disrupt the notion of unity. Following, the system 

isolates the criminals in order to readapt them and return to society. 

In this frame of reference, the vast disruptions are made by the most dangerous 

offenders, who cannot be returned to the society and cannot exist in the society, since 

the latter can be severely disarranged and with time can stop working at all.  
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Let us imagine that we will see on tv that in our neighbourhood operates a serial 

killer. The first reaction would be anger and then fear. We would be afraid for our 

family and for ourselves. We would be afraid to have a walk, to go to the cinema, to go 

to work. The internal desire would be to reestablish predictability envisaged in the 

normal processing of abstract constructs. One of the fruits of our imagination is the 

state, which should guarantee safety. If this construct does not respond to the needs, it 

will threaten the binder of homo sapiens – our imagination/abstract thinking with its 

priceless fruits.  

Once the police catch that serial killer, the only possible course of action which 

we have is to eliminate that individual from the society forever or until the scientific 

progress won’t open the doors for different reactions. It will meet the most basic feeling 

– stabilisation of everyday life through the elimination of the reason for the disruption 

of our everyday existence.  

To further we place those individuals under long – term custody. Isolation of 

abnormal, dangerous offenders for an undetermined period of time needs to meet some 

conditions since it is also a construct of abstract thinking.  

As humankind, we set the highest values for us, such as life, dignity and freedom 

of each person. We deprive most dangerous individuals of their freedom for an unknown 

period of time; nevertheless, we must maintain the dignity and respect to human life, 

since they are part of the system and without them, it also can be shaken. As an example, 

the idea of eugenics, which was popular in the first half of the XXth century in various 

countries, also in Sweden, was seen as modern and gainful, today is heavily criticised 

in pair with our standards of human rights and development of science, since it repelled 

the principle of human dignity etc. The system in order to protect itself responded many 

years after the eugenics exsistance, by criticising its cornerstones and giving financial 

reparations to victims of eugenic movement. 

Having in mind that lesson, we should be aware of the likelihood that in fifty 

years, the problem of dangerous individuals can be puzzled out. Our role as a society 
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of the beginning of the XXIst century is to keep up to our own constructs, which give us 

an evolutionary advantage, such as for example, respect to the human being. 

We are forced to isolate the dangerous offenders and deprive them of their 

freedom, but at the same instant, the conditions of isolation can promote other core 

values by giving the ability to exist, to develop. It can be achieved through building 

comfortable facilities, providing lands of appropriate acreage, so the detained 

individuals will have at least an ersatz of life, and by that, we will maintain the core 

value of products of our imagination indespencable in our existence. 

 

 

4.8. Comparison of psychiatric detention and forensic psychiatric care.  

 

4.8.1. The comparison of solutions adopted in PC and BrB.  

 

 In this part, the author would like to set together an institution of psychiatric 

detention and psychiatric care regulated in PC and BrB accordingly. It is one of the 

central and most traditional measures, which in its core represents the very essence of 

the system adopted in particular country. 

 The author would not thrive to compare the systems at each stage of the 

development of the institution; hence, the main attention would be given to the binding 

solution. The remark about the previous legal regulations in Sweden would be given on 

instances in which it can be serviceable from the angle of the Polish system.  

 

 Comparison 

 The first and most salient difference lies in the fact that the measure in the 

Swedish system is regulated differently when collating with the Polish one.  

From the moment of entering into the force of the BrB, there was no unison 

penitentiary act which regulates the care. So be it, differently from PC, the various 
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aspects of psychiatric detention are traditionally regulated in BrB, RB and 

administrative acts. The administrative acts were reformed. The first most memorable 

one was LSPV. Till day the system is comprised of HSL, PL and LRV in a row with LPT. 

At variance with the Polish solution, the Swedish legislator gives the prominence to the 

point that the HSL and PL also cover the offenders who were sentenced to the care of 

psychiatric care in the parts not regulated in special acts such as LPT and LRV. 

This position depicted a symbiosis between the BrB and administrative acts. The 

Polish legislator adopted rationale commensurate with which the individual who has 

committed a crime in the state which can activate the psychiatric detention is generally 

exempted from the normal pace of treatment. It is visible in the fact that the main act 

regulating the treatment is EPC, and there is a high dosage of uncertainty in the sphere 

of the legal situation of the patient. As an exemplification, the Legislator did not provide 

a direct answer to the question which laws regulate the patient’s rights, hence whether 

this aspect is supplemented by the procedures from the Law on the protection of mental 

health is applicable toward this special group of patients1611. It is worth to consider the 

Swedish outlook, which entails that all those acts assemble one uniform system. That 

being the case, the PC and EPC should have a direct comment on the acts, which 

complete the execution of the psychiatric detention, so the administrative acts, as it was 

already proposed in the literature1612.  

Based on Swedish experience, the author would go even further and put forward 

that solutions adopted in PC and EPC should not be in the middle of the psychiatric 

detention, but on the contrary the PC and EPC should augment the general system with 

particularities rooted in the fact that this category of individuals has committed a crime 

and represents the danger to the society. This viewpoint will guarantee that the status 

of detainees as patients would be thoroughly regulated.  

                                                           
1611 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, pp.177-178. 
1612 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, p. 178. 
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The overview of the solutions renders that the Swedish system has few levels and 

types of psychiatric treatment. The first one is HSL, which is voluntary, hence not 

pertinent at this point for criminal law. The second one is under LPT, which can be 

implemented on a compulsory basis and is much the same as HSL, irrelevant from a 

criminal law perspective, with exceptions, when it supplements LRV. Lastly, the LRV, 

which is strictly designed for the needs of criminal law, with two sorts of forensic 

psychiatric treatment.  

Notwithstanding, the range of individuals who can be placed under the simple 

form of forensic psychiatric care goes far beyond the range of implementation of the 

psychiatric detention. It encompasses offenders mentioned in Chapter 30 § 6, offenders 

who were in a state of severe mental disorder during the court proceedings, according 

to LRV, also arrested or detained offenders and finally imprisoned delinquents. The 

conclusion is that the forensic psychiatric care with a special discharge review, which 

is designed for offenders who committed a crime in a state of severe mental disorder, is 

the nearest measure to the psychiatric detention. 

Making allowance to abovementioned, the Swedish system constructs three 

possible levels of the treatment of offenders. First of them is HSL designed for voluntary 

care, following LPT aimed at a compulsory treatment and last but not least LRV in 

frames of criminal law. Each of the laws implements each other: HSL and PL implement 

LPT and LRV. LPT is lex specialis to HSL, and LRV is lex specialis to HSL and LPT. 

Furthermore, LRV can be transformed into LPT or vice versa when specific conditions 

are met; LRV can converse into HSL.  

Supplemental differentiation, which comes into sight is the fact that the 

appropriate court ruling on the question of the course of the care is an administrative 

court, contrary to the Polish solution, where the main role is given to a penitentiary 

court. It seems that this is the consequence of the existence in Poland of the EPC 

combined with the holistic regulation of the execution of the measure in PC and EPC. 

Whereas, it is only logical from the Swedish perspective to choose the different courts 
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since the system relies on the administrative acts and has almost nothing to do with 

criminal acts at the level of execution of the care.  

 The ideological disparity between the two systems paves the way for a very 

curious outcome. Swedish legislator does not treat this special group of offenders 

distinctly; thus, they are punished on a regular basis and later they are treated 

accordingly with fully purveyed rights of the patients.  

The Polish legislator aims at protecting society from those offenders, provides 

those offenders with a unique status in order to protect their rights and separating those 

patients from a general system; thus, making their legal situation vague and uncertain 

because of it. Of course, it is not acceptable from Polish system to treat this category of 

delinquents on the same basis, but now it appears that criminal law aspect prevails, 

which is logically inconsistent, since they were, e.g. offenders in the state of mental 

disorder or mental impairment; as a result, they are not punished; nonetheless their 

situation is less certain compared to other patients in the name of the danger envisaged 

by them. On the other hand, Swedish legislator promotes the idea of treating those 

offenders on a regular basis, what is more, their rights as patients give the impression 

of being firmly regulated. As an example of implementation of this ideology can be 

given, the amendment of LSPV from 1983 according to which the patients have to be 

informed by the doctor about their rights, process of treatment etc. In due course, this 

obligation evolved into the right of the patient to be informed about all the process of 

treatment. The information has to be adjusted to the state of the individuals. With the 

improvement of the state of the individuals, the portion of information also changed etc.  

The divergences in two systems, to the author’s opinion, do not lie solely in the 

creation of the status of the offender, hence whether he or she committed a crime or 

not, can be punished or not, but on the strictly systematic formula, that BrB relies on 

the HSL, LPT and PL.  

 The further, general difference is embodied in the fact that contrary to the 

binding Polish law, the BrB encompasses a possibility of sending to the compulsory 
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psychiatric treatment also the individuals who are afflicted by the mental ailment during 

the court proceedings. It significantly widens the scope of use of the measure. The 

clarification bestowed was that the state in this situation indicates the risk of recidivism.  

One might consider that the possibility of sending an individual to the psychiatric 

detention when the state does not transpire at a time of crime has its rationale of being 

one of the options in PC. It would fill the gap present in the PC embodied in the 

following instance. An offender who caused a catastrophe in inland traffic setting the 

scene for the death of multiple. As a result of an accident, a driver suffered brain 

damage, which constitutes the ground for the treatment making the punishment of 

imprisonment purposeless. An offender of this type cannot be treated and isolated based 

on article 93g of PC. The solution can be embodied firstly on the possibility of sending 

those offenders to the psychiatric care and secondly in the new type of measure 

analogous to forensic psychiatric detention in LRV. This measure is different from the 

measure of psychiatric detention, still it would give consideration to the need of higher 

security constraints together with psychological element – an offender won’t be simply 

discharged and won’t be placed into prison, but will undergo treatment, which is 

adjusted to his or her needs, since the treatment under the general law regulating 

protection of mental health could be seen as inept. The reason can be the indignation 

of the society that an offender of such a serious crime would not be punished.  

The fact that psychiatric care is one of the sanctions in BrB in line with 

imprisonment enables the possibility of its amalgamation with other punishments if the 

treatment would last for a short period.  

This difference is superficial, since starting from 2015, the psychiatric detention 

can be imposed on the offender who has committed a crime in a state of diminished 

responsibility. The psychiatric detention in this state of affairs can take place either 

before or after the punishment. This novelty seems to be the counterpart of the above-

mentioned short-term forensic psychiatric care. To sum up, the system has two 

diametrically different attitudes, which still in practice lead to almost the same results. 
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On the other hand, the forensic psychiatric care with a special discharge review is 

imposed instead of punishment of imprisonment; hence, it cannot precede this 

punishment, albeit the set of sanctions which both psychiatric detention and forensic 

psychiatric care with a special discharge review can be imposed together (before or 

after) is different. With regard to the forensic psychiatric care, due to the variety of 

offenders who can be placed under this care, there is also a prospect that they will serve 

punishment of imprisonment.  

 

 The Polish regulation has undergone significant amendments by the Law from 

2015 and from that year is itemised as one of the measures in Article 93a § 1 point 4 

and regulated in Article 93g1613 of PC. Starting from this year, the scope of situations 

when the measure can be enacted was broadened1614. It can be enacted either in lieu of 

punishment or as a post-penal measure after the discharge from the facility1615. 

Furthermore, the only protective measure, which consists of putting an offender to the 

closed facility to treat and to protect society from the dangerous offender1616. It is 

purposed to put under the psychiatric detention a group of offenders enumerated in 

                                                           
1613  § 1. The court orders placement of the perpetrator referred to in art. 93c section 1 in an appropriate 

psychiatric facility if there is a high probability that he will commit another prohibited act of substantial social 

harmfulness in relation to his mental illness or mental impairment. 

§ 2. While sentencing the perpetrator referred to in art. 93c section 2 to the penalty of deprivation of liberty 

without the conditional suspension of its enforcement, the penalty of deprivation of liberty for 25 years or the 

penalty of deprivation of liberty for life, the court orders placement of the perpetrator in an appropriate 

psychiatric facility if there is high probability that he will commit a prohibited act of substantial social 

harmfulness in relation to his mental illness or mental impairment. 

§ 3. While sentencing the perpetrator referred to in art. 93c section 3 to the penalty of deprivation of liberty 

without the conditional suspension of its enforcement, the penalty of deprivation of liberty for 25 years or the 

penalty of deprivation of liberty for life, the court orders placement of the perpetrator in an appropriate 

psychiatric facility if there is high probability that he will commit a crime against life, health or sexual liberty in 

relation to his aberration of sexual preferences. Source: Lex. 
1614 A. Barczak – Oplustil, in ed. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 

671. 
1615 A. Barczak – Oplustil, in ed. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 

673. 
1616 A. Barczak – Oplustil, in ed. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 

673. 
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article 93c1617. The aim of the measure is to on the one hand protect the society and on 

the other hand, to furnish germane treatment to the offender1618.  

 

Comparison 

When juxtaposing Polish and Swedish solutions, the prevalent difference inheres 

the fact that BrB regulates two types of forensic psychiatric care, whereas in PC, there 

is only one form of psychiatric detention. The first of them is forensic psychiatric care. 

The ensuing one is forensic psychiatric care with a special discharge review. This 

variance springs from the attainability of placement of the offenders who have met the 

conditions of the psychiatric detention for the time of court proceedings, however, was 

not in the state of severe mental disorder for the moment of the crime.  

The Swedish system depicts an additional aspect of having the prospect of 

sending delinquents to the psychiatric detention when their mental state has drastically 

changed during the procedure, of the need for rethinking the psychiatric detention in 

this aspect. This solution is discussed in Poland from time to time. Sweden outlines the 

most important starting point – whether there is a need for separate measure for those 

offenders or the different type of psychiatric detention.  

 

 The psychiatric detention consists of general conditions regulated in article 93b 

of PC and special conditions from the article 93g1619 and the Criminal Procedural Code.  

 The foremost precondition is committing a crime of substantial social 

harmfulness. The character of the crime is assessed based on article 115 § 21620 of PC, 

                                                           
1617 A. Barczak – Oplustil, . W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, 

Warsaw, 2016 p. 794.  
1618 F. Ciepły, in: ed. A. Grześkowiak, K. Wiak, Kodeks Karny. Komentarz, Warsaw, 2019, p.10, commentary to 

the artice 93g, p. 2, electronic version, Legalis. 
1619 Ibid.  
1620 § 2. While determining the degree of the social harmfulness of an act, the court takes into consideration the 

type and nature of the infringed legal interest, the extent of inflicted and anticipated damage, the manner and the 

circumstances of the commission of the act, the importance of duties violated by the perpetrator, as well as the 

form of the intent, the perpetrator's motivation, the type of violated safeguard rules and the degree of such 

violation. 
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encompassing closed enumeration of the circumstances which form the degree of social 

harmfulness1621. Furthermore, there is a high probability that a perpetrator can commit 

the crime of substantial social harmfulness again in future. The problem transpires 

within one of the conditions of the social harmfulness such as subjective part of the 

crime1622 because as it was broached about the question of intent is highly debated topic 

when talking about individuals who have committed a crime in a state of insanity. 

Nevertheless, it can also force the fact of making allowance only to those conditions 

which deal with objective elements enumerated in article 115 § 2 such as the legal 

interest violated by the crime committed in a state of insanity1623. Having regard only 

to objective part of the crime allows working out the drawback with the subjective part. 

Nonetheless, on the stage of choosing a protective measure, it seems to be an obstacle 

since once again, the subjective part of the crime needs to be reconstructed. 

 The substantial social harmfulness is not based only on the character of the crime 

but also on the circumstances surrounding the crime committed. It is pointed out that 

psychiatric detention is considered in a hypothetical situation when a crime was 

committed by the sane offender the punishment would be a definite punishment of 

imprisonment1624. 

 In practice, the notion of substantial social harmfulness is very hectic, and the 

court is reluctant to provide elucidation of reconstruction of this notion in the court 

rulings1625.  

                                                           
1621 P. Daniluk, Ocena społecznej szkodliwości czynu, Prokuratura i Prawo 6, 2011, p. 131.  
1622 A. Barczak – Oplustil, in ed. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 

727; M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, p. 67. 
1623 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, p. 67; A. Barczak – Oplustil, in ed. W. Wróbel, Nowelizacja prawa karnego 2015. 

Komentarz. Kraków 2015, p. 727. 
1624 F. Ciepły, in: ed. A. Grześkowiak, K. Wiak, Kodeks Karny. Komentarz, Warsaw, 2019, p.10, commentary to 

the artice 93g, p. 3, electronic version, Legalis. 
1625 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, pp. 255-269. 
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 The adopted slant is whether the measure of psychiatric detention should be 

enacted, hence the proportionality of the measure, depends on the crime, which can be 

committed in future, not on the crime, which was already committed1626.  

 

Comparison 

The collation of pre-conditions of the psychiatric care depicts the difference embodied 

in the fact that two different measures of the forensic psychiatric care the placement 

under the care can stem from the situation of committing a crime in a state of severe 

mental disorder. The difference originates from the fact that in BrB, it is enough to 

commit any type of crime. The only limitation is that crime cannot be punished only 

with fines. On the other hand, in order to be placed into the facility, the offenders have 

to demonstrate a risk of committing a serious crime ascribable to their state.  

The notion of substantial social harmfulness is not imprinted into BrB. For all 

that since the crux of the matter is to underline that crime, which can be committed is 

not any crime, but the crime of particular character each code attains it through a 

different way.  

What is more, the locution “serious crime” is not defined in BrB, therefore is 

reconstructed by doctrine and court practice. The institute of the substantial social 

harmfulness organizes courts work point at circumstances should be perused by the 

court. Notwithstanding, this flexibility in Poland stems from the regulated notion, 

formed by constituents analysed from case to case and in Sweden the elasticity is 

achieved by the notion of serious crime, the definition of which is once again at least in 

theory left to the court. Concomitantly both, BrB and LRV indicate the need of taking 

into account the previous criminal history of the offender and the living conditions, 

hence similar to Polish standpoint.  

                                                           
1626 A. Barczak – Oplustil, in ed. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 

678. 
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 When juxtaposing two systems, it is apparent that Swedish legislator decided to 

furnish easy access to the measure of forensic psychiatric care with a special discharge 

review, since it can be any crime, apart from one punished with fines. On the other 

hand, the discharge is possible among others, when there is no risk of committing a 

serious crime together with the personal conditions of the patient. This leads to the 

conclusion, that this is the system aimed at short time treatment since the threshold for 

admittance to the care is very low and on the other hand the discharge the threshold is 

also fixed as low, due to the factor that there can be a risk of committing a most severe 

- serious crime. That being the case, the system allows to treat in detention a variety of 

offenders, but in-patient treatment is perecceived as a temporal measure. This 

standpoint is foregrounded by the option of open psychiatric care as a stage of forensic 

psychiatric care. The Polish legislator stands on the position that the admittance to the 

facility is based on a qualified form of social harmfulness and the same concerns 

discharge. It gives the impression of the will to narrow the scope of offenders who can 

be subjected to the measure. It can be deduced from the factor that such a high threshold 

implies that only the most dangerous offenders can be placed under the psychiatric 

detention. However, compared to Chapter 31 § 3, the threshold in article 93g of 

discharge form the psychiatric detention is set much lower.  

 Besides, there is a notion of risk of committing the mentioned types of crimes. In 

Sweden, it forms a higher threshold, since there is a plain form of risk of committing a 

crime, on the other hand in Poland there is a high risk of committing a crime with 

substantial social harm. The Polish solution puts forward a higher margin of opt–in 

and easier threshold of opt-out from the measure comparing to the Swedish solution. 

Still, together with open psychiatric care and longer periods of leave, in reality, this 

imbalance is significantly depleted.  

When setting together with Swedish solution, the Polish system presupposes the 

long – term detentions, since the threshold of admittance is set high; hence, the most 
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serious cases are taken into account, with obvious outturn present in reluctance to 

discharge such offenders.  

It is authors opinion that from the perspective of Polish system the thresholds 

should not be changed by any mean, but the sole execution of the psychiatric detention 

should be accompanied with the possibilities of longer leave or easier access to out-

patient treatment. It will change the essence of the measure, as it is administered in 

Sweden.  

 Supplementary, the second type of forensic psychiatric care does not have an 

entry threshold embodied in the need for committing a distinct crime in a state of severe 

mental disorder, but the discharge threshold is the same, hence no risk of committing a 

serious crime. This solution is designed for offenders who have committed a crime and 

suffered from a severe mental disorder at the level of court proceedings, but also for 

those who suffered from severe mental disorder while serving the punishment of 

imprisonment. The only difference derives from the procedure of discharge from the 

care. This solution has no match in PC.  

 

 Moreover, the matter of sentencing an individual to the psychiatric detention 

should be assessed through the perspective of the so-called general part of compulsory 

measures imprinted in article 93b of PC. These are the principle of necessity, 

proportionality and the principle of ultima ratio of the protective measures1627.  

The last one means that the psychiatric detention can be imposed on the 

individual by the court if other measures do not suffice in preventing committing a new 

crime by the insane offender in future1628.  

 The principle of proportionality postulates that it is necessary to impose on an 

offender the measure of psychiatric detention ascribable to the crime which can be 

                                                           
1627 F. Ciepły, in: ed. A. Grześkowiak, K. Wiak, Kodeks Karny. Komentarz, Warsaw, 2019, p.10, commentary to 

the artice 93g, p. 3, electronic version, Legalis. 
1628 For more extensive explanation: M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek 

zabezpieczający w świetle badań aktowych, Kraków 2017, pp. 68-71. 
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committed in future and due to the therapeutically needs which stems from the state of 

the offender1629. 

Once the conditions are met, the court is obliged to send an individual to the 

psychiatric detention1630. Mentioned conditions denote that favour should be given to 

the non-custodial measures and the measure of the psychiatric detention is a last resort. 

In the literature, it is called a relative – the obligation of imposing the measure of the 

psychiatric detention1631.  

 The measure is discerned as a measure of last resort; hence, if the out-patient 

measure cannot take place, an offender ought to be sent to psychiatric detention1632. To 

go further, it is not possible to send an individual to the psychiatric detention if he or 

she has committed a few crimes, which do not prosses a requisite of substantial social 

harmfulness, which is explained by the fact that article 93g uses the locution “prohibited 

act”, hence using the singular not plural form1633.  

 Starting from the categories of the offenders who can be subjected to the 

measure. The first category of the offenders are the offenders who had committed a 

crime in a state of mental disorder or mental impairment, and there is a high risk that a 

delinquent will commit a crime with high social harmfulness attributed to the mental 

disorder or mental impairment1634. This risk ought to be assessed based on the previous 

criminal history and general life conditions reconstructed through the environmental 

survey, opinion from prison institutions etc1635.  

                                                           
1629 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, pp. 71- 74. 
1630 A. Wilkowska-Płóciennik, in: R. Stefański, Kodeks karny. Komentarz. 2018, Komentarz do artykułu 93g, p. 

2. electronic source, system Legalis. 
1631 A. Barczak – Oplustil, . W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, 

Warsaw, 2016 p. 794. 
1632 A. Barczak – Oplustil, in ed. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 

728. 
1633 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, pp. 60-61. 
1634 A. Barczak – Oplustil, in ed. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 

728. 
1635 A. Wilkowska-Płóciennik, in: R. Stefański, Kodeks karny. Komentarz. 2018, Komentarz do artykułu 93g, p. 

3. electronic source, system Legalis. 
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There should be a causal link between the mentioned states and the high risk of 

committing a crime with substantial social harmfulness1636.  

 

Comparison 

When putting together standpoints adopted in Polish and Swedish legal realms 

the causal link between the state of the preparator and the crime committed has to 

transpire. Nonetheless, in Sweden, the causal link is a condition for forensic psychiatric 

care with a special discharge review. What is obvious, the measure of forensic 

psychiatric care due to the range of offenders does not set the condition of a causal link 

between the state of the offender and the crime committed. In the second situation, the 

state has to happen during the court proceedings. 

 As it can be observed, the difference in this state of affairs originates from the 

character of the forensic psychiatric care, which does not have its correlative in PC. 

The reasoning in favour of this measure as a possible addendum to CC was already 

extended.  

 

The high risk of committing crime anew should be rooted in all the circumstances 

of the case and is among others based on the opinion of the expert and courts decision. 

Hence, the determination of whether sending an offender to the psychiatric detention 

has to be made not only based on the opinion of the court1637. The risk of committing a 

crime has to be close to reality as it was elucidated in one of the rulings. It can derive 

from the fact that an offender did not express remorse for crime committed and did not 

want to undergo treatment1638.  

                                                           
1636 J. Długosz, in ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 1–

116, Warsaw 2017, commentary to article 93g, p. 4, electronic version, system Legalis. 
1637 J. Długosz, in ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 1–

116, Warsaw 2017, commentary to article 93g, p. 5, electronic version, system Legalis. 
1638 J. Długosz, in ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 1–

116, Warsaw 2017, commentary to article 93g, p. 5, electronic version, system Legalis; F. Ciepły, in: ed. A. 

Grześkowiak, K. Wiak, Kodeks Karny. Komentarz, Warsaw, 2019, p.10, commentary to the artice 93g, p. 3, 

electronic version, Legalis. 
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The last word belongs to the court, which makes a decision based on the previous 

criminal history of the offender, his or her life situation and the circumstances of the 

case1639.  

 There are few interpretational particularities, which are mentioned in the 

literature of the subject.  

 The first hurdle is the situation of committing two crimes by the offender, one of 

which is of substantial social harmfulness and the second of lower social harmfulness 

in the state of insanity. The prognosis is that there is a high risk of committing a crime 

of substantial social harmfulness1640. The crux of the matter is in fact whether 

committing two crimes with different social harmfulness vantage suffice.   

 At the same time, the doubt arises in the situation when one crime was committed 

was of substantial social harmfulness, and throughout the procedure, an offender was 

not sent to psychiatric detention. Notwithstanding, after committing a second crime 

which was not labelled with substantial social harmfulness there was a high risk of 

committing a crime with substantial social harmfulness in future1641. The answer 

provided in doctrine stipulates that the psychiatric detention can be enacted only in the 

case which concerns committing a crime of substantial social harmfulness1642.  

 The second complication occurs due to the conditions which should be the cause 

of the high risk of committing a crime with substantial social harmfulness. The 

legislator limited it to two conditions: mental disorder and mental impairment. In case 

when the crime was committed in connection with the state of insanity, still different 

from those mentioned. The question is whether the mental disorder and mental 

impairment concern the crime which could be committed in future. The working papers 

seem to indicate that the other states do not constitute the possibility of sending an 

                                                           
1639 J. Długosz, in ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 1–

116, Warsaw 2017, commentary to article 93g, p. 5, electronic version, system Legalis. 
1640 A. Barczak – Oplustil, in ed. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 

728.  
1641 A. Barczak – Oplustil, in ed. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, pp. 

729-730.  
1642 Ibid.  
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individual to the psychiatric detention1643 and this type of explanation is also present in 

the literature of the subject1644.  

 The third shortcoming presented in the literature concerns the state of mental 

impairment, which can lead to psychiatric detention. This viewpoint was criticized by 

the psychiatrists, providing elucidation that it is stated which cannot be treated1645. 

 The clarification given in the project of the amendments from 2015 was that 

other states mentioned in article 31 § 1 are too spacious, in consequence, the psychiatric 

detention should be intended for mental states sensu stricto; hence, the states, which are 

typical for the third category mentioned in article 31 § 1 should not lead to psychiatric 

detention as one of the most far-reaching measures1646. As a consequence, the offenders 

who had committed a crime in a state of an extreme fatigue, high fever, hypnosis etc. 

cannot be subjected to the psychiatric detention, since there is no need for such a 

treatment in their conditions1647.  

 

Comparison 

 When juxtaposing the state of the offender, which can lead to the psychiatric 

detention, the Chapter 31 § 3 is free from constraints comparing to article 93g, since 

the basis of the measure is a severe mental disorder with all consequences arising from 

the use of the notion of „severe mental disorder”. The Swedish legislator did not choose 

to diversify the situations enabling forensic psychiatric care, consequently contrary to 

the Polish legislator, BrB and LRV widen the scope of use of the care to almost all the 

                                                           
1643 A. Barczak – Oplustil, in ed. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 

729. 
1644 A. Barczak – Oplustil, . W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, 

Warsaw, 2016 p. 795. 
1645 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, pp. 46, 153. 
1646 Uzasadnienie rządowego projektu ustawy z 20.02.2015 r. o zmianie ustawy – Kodeks karny oraz niektórych 

innych ustaw, VII kadencja, druk sejm. nr 2393 
1647 F. Ciepły, in: ed. A. Grześkowiak, K. Wiak, Kodeks Karny. Komentarz, Warsaw, 2019, p.10, commentary to 

the artice 93g, p. 3, electronic version, Legalis. 
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individual who is arrested, detained, uphold, imprisoned etc., hence almost all 

individuals before sentencing and after sentencing by the court.  

 Nowadays, the BrB does not regulate the special measure for delinquents 

suffering from mental impairment. Although, not so long ago it was imprinted into Brb 

and LSPV. The special care for the treatment of offenders with a mental disability needs 

to be perused in comparative perspective since the Polish outlook is put this category 

of offenders in line with mental disorders.  

At the level of sentencing in the early version of BrB, the state was equated to 

mental illness, hence the same attitude as in contemporary article 93g prevailed. The 

difference between Polish and Swedish regulations emerged on the level of sentencing, 

where the special care designed for the offender with a mental disability was 

enumerated in Chapter 31. Chapter 31 directly relied on § 35 of the Act on the care of 

mentally disabled individuals. Time and again, the Swedish legislator reach out for 

„hybrid solution”, since Chapter 31 cited the act regulating special care for mentally 

disabled individuals, to be more precise to the selected paragraph particularizing 

conditions of enactment of the care. 

What is noticeable the Swedish legislator apart from taking into account the 

danger, which presents the state of mental disability, emphasized additionally the life 

conditions of the individual such as inability take care of him or herself by the disabled 

delinquent etc. The aim was to narrow the circle of individuals who can be subjected to 

the care and concomitantly to advance the special care to a mentally disabled 

individual who cannot take care of themselves. The measure was eliminated from the 

system, due to its rare use.   

In authors opinion, a Swedish experience is very useful as a starting point of 

constructing the measure for this type of individuals. The contemporaneous state of the 

Polish measure should permit the possibility of sending to the psychiatric detention only 

individual, who has committed a crime in a state of mental disorder. In consequence, 

offenders with mental impairment should be d into special facilities. 
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 The impaired offenders are only one example of the groups of offenders who 

should be exempted from the measure of psychiatric detention. The second category is 

senile offenders with dementia since it is hard to imagine that this type of offenders 

could be placed under psychiatric detention, especially that this ailment can lead to 

discharge from the psychiatric detention.   

 Introducing two additional measures into the variety of preventive measures 

from the Polish standpoint will solve many existing and upcoming snags concerning the 

crimes committed by the mentally impaired or senile individuals. \ 

 

 At each time, when deciding on the question of psychiatric detention the court 

has to ask for the psychiatric assessment of the psychologist and at least two 

psychiatrists according to the article 354a § 1 of Criminal Procedural Code.  

 

 Comparison 

 Regarding the psychiatric assessment, there are vivid dissimilarities between the 

systems. Swedish legislator segregates the documents issued by the experts into two 

types. First of them, is a small assessment, which is called a simplified form of 

psychiatric assessment. The second one is the full psychiatric assessment. The latter is 

an analogue of Polish psychiatric assessment.  

 The reason for the existence of the two kinds of assessments arises from the 

initial problems with the waiting time for the psychiatric assessment. The legislator 

decided to introduce the shorten version of the assessment in particular cases in order 

not to prolong the proceedings. At large, this is the reason for the difference between 

the systems.  

 The second difference is embodied in the fact that the assessments in the Swedish 

system are prepared by the psychiatrist specialised in forensic psychiatry, both the 

small assessment and the forensic psychiatric assessment. Neither BrB nor LRPU 

mentioned the demand for psychological assessment, still the possibility of engaging 
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other experts such as e.g. sexologist or psychologist1648. The use of that option was 

visible in court practice. The Polish tendency of reaching out for psychologist is worth 

to be considered as an addition to the Swedish system, especially when making 

allowance to the construction of the notion of “insanity” with psychiatric and 

psychological elements regulated in Chapter 30 § 6.  

  

 One of the most patent novelties instituted by the wave of amendments forms 

2015 is the possibility of sending to the psychiatric detention actors who had committed 

crime in a state of diminished responsibility. The conditions of sentencing those 

individuals to the psychiatric detention are regulated in article 93g § 2. It asserts that 

delinquent can be sent to the detention facility when the latter has committed a crime in 

a state of diminished responsibility and was sentenced to the punishment of 

imprisonment without prospect of conditionally suspending the enforcement of the 

imposed penalty of deprivation of liberty or for punishment of 25 years of imprisonment 

or punishment of life imprisonment if there is a high risk that an individual would 

commit a crime with substantial social harmfulness as a result of mental disorder or 

mental impairment1649. Thus, the legislator repeatedly used the possibility of narrowing 

the scope of conditions, which can lead to psychiatric detention.  

The doctrine voices two different perspectives toward the scope of 

implementation of the measure. Thus, the measure can be imposed also on offenders 

who committed a crime due to the other state than a mental disorder or mental 

impairment ascribe to the fact that article 93g relies on the article 31 § 21650. The second 

position is that the category of states, so the mental disorder or mental impairment 

                                                           
1648 As an example, the case of NJA 2004 s. 702, “Anna Lindt case”. 
1649 A. Barczak – Oplustil, in ed. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 

730. 
1650 J. Długosz, in ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 1–

116, Warsaw 2017, commentary to article 93g, p.6, electronic version, system Legalis; F. Ciepły, in: ed. A. 

Grześkowiak, K. Wiak, Kodeks Karny. Komentarz, Warsaw, 2019, p.10, commentary to the artice 93g, p. 5, 

electronic version, Legalis; P. Hofmański, L. Paprzycki, A. Sakowicz, Komentarz do art. 94 (g) Kodeksu Karnego, 

stan pranwy 2016.05.23, electronic source, Lex system 
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should be the states in which crime has been committed and the states which indicate 

the high risk of committing a crime of substantial social harm1651.  

 There is a discussion, whether in this situation, an offender ought to undergo 

psychiatric detention for the undetermined period or for the period of the punishment 

of imprisonment1652. Nevertheless, the outlook which prevails is that the discharge from 

the facility is based on the progress in the treatment1653.  

 

Comparison 

 The measure of forensic psychiatric care cannot be enacted in Swedish system 

toward the offenders with diminished responsibility, since it is either based on the state 

mentioned in Chapter 30 § 6 or when the state transpires during the court proceedings 

etc. Nevertheless, the sole construction of the mentioned chapter allows a possibility of 

placement under the forensic psychiatric care the wider range of the offenders 

comparing to Polish solution. On the other hand, as it was mentioned, the short-term 

treatment can be amalgamated with other punishments. What is more, there is also an 

institution of contract care, which permits to put together the imprisonment and various 

types of treatments.  

 As per discussion apropos of the period of the measure it has taken place also in 

Swedish literature. Still, the Swedish legislator step by step differentiated the care from 

the imprisonment, by setting the aims of the care, which deviate from the goal of 

imprisonment, such as treatment etc. 

  This can be attributed to the background of the internment measure, which due 

to its character was designed to be from imprisonment, however, due to rigid time 

frames, it became a softer version of the deprivation of the liberty.   

                                                           
1651 J. Majewski, Komentarz do zmiany art. 93 (g) Kodeksu karnego, in: Kodeks karny. Komentarz do zmian 2015, 

stan prawny 2015.08.12.  
1652 J. Długosz, in ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 1–

116, Warsaw 2017, commentary to article 93g, 6, electronic version, system Legalis 
1653 A. Barczak – Oplustil, . W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, 

Warsaw, 2016 pp. 787 - 798. 
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 This history forces the need for definite delimitation between the psychiatric 

detention or forensic psychiatric care and the punishment of imprisonment. The reason 

for this is embodied in one of the aims of the in-patient measure embodied in treatment 

leading to the elimination of either risk of committing a crime or high risk of committing 

a particular crime. As a result, there is no place for rigid time frames, since the sole 

character of the measures is in its essence to treat.  

 In the Polish system, one incompatibility lies in the fact of counting the period 

of psychiatric detention for the period of punishment according to article 202a § 2 EPC. 

To start from the very beginning, the ground for psychiatric detention is the fact of a 

particular mental state which has specific consequences; hence, the imprisonment is 

not enacted. In general, the punishment is not imposed on the offender, because among 

others the mental state of the delinquent excludes the rationale of correctional actions 

taken under the imprisonment. As a result, instruction embodied in EPC - to count the 

period of detention for the period of imprisonment leads to an illogical consequence: 

an offender should be treated – not imprisoned due to his or her state; still, the treatment 

can be counted for the imprisonment. The two periods of custody of a different nature 

and conditions are mixed, leaving behind the notion of individual prevention, which 

cannot have any result when talking about patients detained psychiatric detention 

facility. Additionally, Article 202a § 2, contradicts the general division between medical 

preventive measures and punishments. Understandably, the explanation for this 

solution is the fact of “being behind bars” and as a result deprivation of free movement 

is its basic level treated on the same basis irrespective of the incentive and type 

isolation. Notwithstanding, it would intricate only punitive character of the punishment 

of imprisonment embodied in isolation with simultaneous disregard to the correctional 

measures will prevail. The idea is that the psychiatric detention takes place, to make it 

possible to enact correctional actions since in particular state those actions are simply 

futile. Only after discharge from the facility, the question of punishment of deprivation 

of the liberty becomes apposite. Different interpretation set the scene for the conclusion 
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that the directives of punishment consist simply of isolation with concomitant disregard 

of correctional measures in frames of imprisonment punishment.  

 As a ramification, the stay at the facility should influence the punishment of 

imprisonment in the way that court should have the chance to reassess the punishment 

of imprisonment, thereby to decide whether it should be reduced in time or transformed 

into a different type of reaction.  

 

 The crime committed and high risk of committing a crime ought to be of high 

social harmfulness. The difference between § 1 and § 2 lies in the fact that the crime 

committed can be under the influence of another state that mental disorder and mental 

impairment1654. To go further, it means that crime for which an individual ought to be 

sentenced should be the crime with substantial social harmfulness1655.  

In line with article 93g § 1 the culprit ought to be sentenced for the punishment of 

imprisonment without a possibility of conditional suspending of the enforcement of the 

punishment, imprisonment for 25 years or life imprisonment, hence when the 

punishment would be conditionally suspended the court can impose non-custodial 

measure1656. 

 The last category of offenders is the perpetrator who has committed a crime from 

art. 148, art. 156, art. 197, art. 198, art. 199 § 2 or art. 200 § 1 about his aberration of 

sexual preferences and was sentenced for the punishment of imprisonment without a 

possibility of conditional suspending of the enforcement of the punishment, 

imprisonment for 25 years or life imprisonment. The court can place an individual to 

the psychiatric detention if there is a high risk of committing a crime that he will commit 

a crime against life, health or sexual liberty as an outcome of his aberration of sexual 

                                                           
1654 A. Barczak – Oplustil, in ed. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 

730. 
1655 A. Barczak – Oplustil, in ed. W. Wróbel, Nowelizacja prawa karnego 2015. Komentarz. Kraków 2015, p. 

731. 
1656 J. Długosz, in ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 1–

116, Warsaw 2017, commentary to article 93g, p. 7, electronic version, system Legalis. 
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preferences1657. Also, the crime which had been committed and the crime of the risk 

which can be committed has to be of substantial social harmfulness1658.  

As it can be seen the first precondition is the fact of sentencing an individual to the 

definite punishment of imprisonment for the crimes enumerated in the article 93c point 

3 in connection with the aberration of the sexual preferences without the possibility of 

conditional release, punishment for 25 years of imprisonment or life imprisonment1659.  

The additional constraint is the high risk of committing a crime against life, health 

or sexual freedom as a result of aberration of sexual preferences. It is based on the 

opinion of the expert and on the circumstances of the crime committed1660.  

The detention can be ruled six months before the release from the punishment of 

the imprisonment1661. 

 

Comparison 

The Swedish system does not regulate a separate measure for sexual offenders. This 

category is subsumed partially by the notion of the severe mental disorder, which can 

lead to forensic psychiatric care, or it can be imposed on the offender serving the 

punishment. This category of offenders is also punished to contract care, which can be 

amalgamated with the punishment of imprisonment.  

 

4.8.2. The execution of the measure of psychiatric detention. 

The procedural part of placing an individual to the facility and choice of the 

facility is regulated in Executive Penal Code. 

                                                           
1657 Ibid., A. Barczak – Oplustil, . W 

. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, Warsaw, 2016 p. 795. 
1658 A. Barczak – Oplustil, . W. Wróbel, A. Zoll, Kodeks karny. Część ogólna. Tom I. Komentarz do art. 1-52, 

Warsaw, 2016 p. 798. 
1659 F. Ciepły, in: ed. A. Grześkowiak, K. Wiak, Kodeks Karny. Komentarz, Warsaw, 2019, p.10, commentary to 

the artice 93g, p. 5, electronic version, Legalis. 
1660 A. Wilkowska-Płóciennik, in: R. Stefański, Kodeks karny. Komentarz. 2018, Komentarz do artykułu 93g, p. 

4. electronic source, system Legalis. 
1661 F. Ciepły, in: ed. A. Grześkowiak, K. Wiak, Kodeks Karny. Komentarz, Warsaw, 2019, p.10, commentary to 

the artice 93g, p. 6, electronic version, Legalis. 
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The measure is executed in three types of psychiatric facilities. As per article 200 

of EPC, they are basic security, improved security and maximum security.  

Overall, the offenders are put into special facilities adapted to the danger of the 

patients of this category to avoid situations of danger to the patients placed in detention 

facilities based on the Law on the protection of mental health1662.  

In respect of the facility with basic security, it is designed for the offenders who 

cannot be sent to the maximum or improved security facilities1663. 

Apropos the facility with strengthening security psychiatric detention, according 

to the article 200b of EPC, if the state of the offender can cause danger to life, health or 

property of substantial value cannot be ensured in a basic security facility. What is more, 

it is a type of facility where the offender who has committed a crime in a state of 

aberration of sexual preferences according to article 200 § 3a EPC1664.  

When analysing the maximum-security facility, it is pertinent in situations when 

the person presents the repeated behaviour against life, the health of other people or to 

the property of substantial value and there is a need to provide the security measures, 

which cannot be secured in other two types of the facilities1665.  

The court after the decision on the measure, rules on the level of execution on 

placing an individual to the psychiatric detention, the court decides in which type of the 

psychiatric facility an individual would be placed. The decision is made making 

allowance to the opinion of the Psychiatric Commission opinion. The decision is then 

sent to the police to escort an individual to the appropriate facility, and concomitantly 

the ruling is sent to the head of the psychiatric facility1666.  

                                                           
1662 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, p. 152. 
1663 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, p. 151. 
1664 F. Ciepły, in: ed. A. Grześkowiak, K. Wiak, Kodeks Karny. Komentarz, Warsaw, 2019, p.10, commentary to 

the artice 93g, p. 6, electronic version, Legalis. 
1665 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, p. 159. 
1666 J. Długosz, in ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 1–

116, Warsaw 2017, commentary to article 93g, p. 9, electronic version, system Legalis. 
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The legal situation of the patient sent under the measure comprises of the EPC 

and also of the laws regulating the rights of the patients1667. While being in the 

psychiatric facility, particular coercive measures can be imposed according to the law 

on Protection of the Mental Health, which is permitted by article 204 a of EPC. As an 

example, in the facility with strengthening and maximum security the following 

coercive measures can be enacted toward the patient: the restriction on possession of 

particular items and control of the premises, the limitations of the contacts with other 

people etc.1668. The downfall is that the situation of the patient under psychiatric 

detention requires regulations regarding the procedures of enacting particular coercive 

measures while staying at the facility1669.  

The physical force can also be used toward individuals under specific conditions. 

The decision is made by the doctor or in extraordinary situations by the nurse. The use 

of physical coercive measures should be noted in the medical documentation. The fact 

of use, of force should be reported to the Director of the facility, who next appraise the 

need of the use of such far-reaching consequences to the rights of the patient1670.  

The novelty in frames of the EPC is art. 204b, which instigated the temporary 

leave for a few hours or days from the detention facility and the procedure in the case 

when the person won’t return from such a leave. Formerly, it was regulated only in the 

internal regulations of the detention facilities. The reason for the leave can be a family-

related issue1671. The further preconditions of the leave, which are not interconnected 

with the state of the offender are the minimum period of detention, which is set up to 6 

months in the facility of the basic security. The person has to be under the guardienne 

                                                           
1667 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, p. 175. 
1668 J. Długosz, in ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 1–

116, Warsaw 2017, commentary to article 93g, p. 10, electronic version, system Legalis. 
1669 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, p. 183 
1670 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, pp.192-193. 
1671 J. Długosz, in ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 1–

116, Warsaw 2017, commentary to article 93g, p. 10, electronic version, system Legalis. 
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of the relative. The period of leave can last up to 3 days, in exceptional situations, it can 

last up to 7 days1672. The postulates are put forward to make the possible period of leave 

longer than seven days for treatment purposes1673. 

 

Comparison 

The institution of the leave from the facility is present in the Swedish legal realm. 

Still, when juxtaposing it with Polish formula, the acts, which regulate this institution 

are different, since in Poland it is an act of so-called criminal law character – EPC, 

whereas in Sweden at the very beginning it were the administrative acts LSPV, LPT and 

LRV. In Sweden, the notion of leave seems to be furnished as a constant element of the 

treatment, since the description of “part of the day” or “particular days of the week”, 

seems to indicate constant nature of the leave. Whereas Polish analogue seems to be an 

extraordinary element, which can last up to seven days at maximum.  

The Swedish experience depicts that at each stage, the leave has to have a rigid 

time frame since it can replace in fact the discharge from the facility or transform into 

the outpatient form. The contemporary Swedish solution originating in the escapades 

with the abuse of the institution illuminates that it can be an ideal instrument used in 

the course of treatment as an instrument preparing the person to the final discharge 

from the facility. At the same time, it is interconnected with the other proposal presented 

in this work embodied in need of exclusion of the therapy from PC and regulating it on 

the level of execution and finally replacing it with the contract therapy. In that way, the 

system would be comprised of the leave, which would be enacted in the course of 

treatment as a part of psychiatric detention. The latter can eventually be converted into 

therapy. The measure of therapy would be a counterpart of the open psychiatric care, 

                                                           
1672 Ibid, M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, p. 187. 
1673 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, p. 188. 
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which was eliminated from BrB and reintroduced in 2008 in LPT and LRV as an element 

or continuation of the treatment.  

The process of detention, the leave and the therapy should be under the control 

of the penitentiary. 

This submission would cause a wider variety of instruments available at the level 

of the psychiatric detention, which can reduce the time spent in the in-patient facilities 

in favour of gradual treatment in out-patient form. With time the proposal should puzzle 

out the shortages of beds in the psychiatric detention facilities since the patients would 

have shorter stays in the custodial form in favour of open-treatment and the population 

of patients inside the facilities would decrease.  

 

As for the period of the stay at the facility, since it is a medical measure, it is not 

set. There can be a different time when the detention will start, hence when talking 

about offenders sentenced to the punishment of imprisonment or the punishment of 25 

years of imprisonment or life imprisonment the detention will take place after the 

punishment will be served or after the conditional release1674. The difference also occurs 

when the offenders who have committed a crime in a state of the diminished 

responsibility can transpire before the punishment, during the break of its execution or 

after the punishment1675. When the treatment has taken place before the punishment or 

during the break from the punishment and the person was discharged from the facility 

and offender it is up to the court to the rule whether the punishment would be continued 

according to article 202a § 2 EPC under particular conditions. The first of them is the 

positive results of the treatment in the detention facility, hence indication that the 

perpetrator does not present the danger of committing a crime. The prognosis is made 

by the court based on the opinion of the head of the detention facility and if needed, 

based on the opinion of the experts. An offender would be then put under the guardiance 

                                                           
1674 Ibid.  
1675 Ibid.  
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of the curator or other person or specialized institution. The last condition is to meet the 

preconditions of conditional release together with a minimum period of detention, 

which implies the necessity of counting the period of the detention for the period of 

punishment1676. The period of the guardianship is not regulated1677. An offender can be 

recalled from the guardiance – conditional release base on the decision of the 

penitentiary court once a delinquent has committed an intentional crime or has been 

sentenced for committing a crime with the use of violence or unlawful threat against 

close people or minor individual living together with the offender in the period of the 

guardiancy1678.  

The recall of the guardiance is optional when an individual severely violated the 

legal order, for example by committing a crime; the offender was punished by the 

different punishment than imprisonment; a delinquent does not obey obligations put on 

him or her. The notion of facultativeness transforms into obligation once an individual 

has received a written warning from the guardian1679.  

The control over the process of the detention is given to the court. It is 

materialized in the obligation of sending reports concerning the state of the individual 

and progress of the treatment. The same opinion should be sent without delay, once an 

individual is no longer in need of treatment. After receiving an opinion, a court has to 

issue a decision on either prolonging the treatment for the next six months or decision 

on discharge from the facility according to article 204 § 1 EPC. Alongside, the court 

can ask for additional opinions of the experts1680. The court cannot rely only on the 

                                                           
1676 J. Długosz, in ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 1–

116, Warsaw 2017, commentary to article 93g, pp. 11-12, electronic version, system Legalis. 
1677 Ibid.  
1678 J. Długosz, in ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 1–

116, Warsaw 2017, commentary to article 93g, p. 12, electronic version, system Legalis. 
1679 Ibid. 
1680 J. Długosz, in ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 1–

116, Warsaw 2017, commentary to article 93g, p. 16, electronic version, system Legalis. 
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opinion of the expert, but proper attentiveness ought to be given to the various aspects 

of the life condition of the offender1681.  

In case if the court has not issued either the decision on discharge or extending 

the stay after the six months period, the offender is not discharged, since the previous 

ruling on psychiatric detention is still in power1682.  

The patient can be in addition transferred a patient from one detention form one 

facility to other ascribe to the need of changing the level of the security or put down to 

the fact that the alternative facility would be attuned to the treatment of the patient1683.  

 

Comparison 

Much like in the Polish system the Swedish one does not provide the maximum 

period of the forensic psychiatric care, after which the assessment should be delivered 

to the court and the decision on prolongation ought to be made. The minimum periods, 

when the first opinion has to be issued is marked as four months in Sweden and six 

months in Poland. As a matter of fact, those measures are mere instructions setting the 

margins for the first opinion; consequently, a patient can also be discharged earlier 

before that time. 

However, it is worth to analyze what seems to be the reason for the differences 

in that instructional period? It is formula, the six months period is less flexible and in 

reality, freezes the situation of the patient. The next prolongation lasts for six months. 

The periodical opinions are delivered each six months; nevertheless, their character is 

the different pivot on the type of forensic psychiatric care. The forensic psychiatric care 

with a special discharge review, each alternation ought to be approved by the court. 

Identically to the Polish solution, the absence of the decision of the court does not 

                                                           
1681 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, p. 204. 
1682 F. Ciepły, in: ed. A. Grześkowiak, K. Wiak, Kodeks Karny. Komentarz, Warsaw, 2019, p.10, commentary to 

the artice 93g, p. 7, electronic version, Legalis. 
1683 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, p. 170. 
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intricate the end of the care. When talking about forensic psychiatric care lack of 

opinion leads to automatic discharge, it is a mere result of the existence of the two types 

of abovementioned care.  

  

 The discharge from the facility takes place when there is no longer need for 

treatment; hence, when there is no longer a high risk of committing a crime with 

substantial social harmfulness. The court is obliged to issue a decision on the discharge 

without delay1684.  

It should be stressed that a patient does not have to be cured since it is enough 

that the qualified form of the risk no longer exists1685. Additionally, there can also be a 

situation when an individual could be discharged due to age, health conditions etc.1686.  

 

Comparison. 

 When comparing the discharge procedures in two systems, the Swedish system 

is having two paths of discharge depending on the type of forensic psychiatric care.  

 When setting together discharge from forensic psychiatric care and psychiatric 

detention. The initial difference is embodied in the role of the court.  

 The conditions of the discharge are partially the same for both types of forensic 

psychiatric cares; still, the procedure of the discharge is different. The first condition 

is that the conditions of the discharge no longer exists; as a result, the risk of committing 

a serious crime and surrounding circumstances indicated such a possibility. So far, 

there is no difference; nevertheless, if going further, there is also additional constraint 

embodied in lack of the need of the open forensic psychiatric care, which in practice is 

the obligatory constituent of the process of the forensic psychiatric care. Together with 

                                                           
1684 J. Długosz, in ed. M. Królikowski, R. Zawłocki, Kodeks karny. Część ogólna. Komentarz do artykułów 1–

116, Warsaw 2017, commentary to article 93g, p. 16, electronic version, system Legalis. 
1685 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, p. 203. 
1686 F. Ciepły, in: ed. A. Grześkowiak, K. Wiak, Kodeks Karny. Komentarz, Warsaw, 2019, p.10, commentary to 

the artice 93g, p. 7, electronic version, Legalis. 
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that, an offender, who was sentenced not based on Chapter 31 § 3, after the discharge 

can be admitted to the care based on HSL.  

 The difference between the systems in both countries once again is embodied in 

the discharge of the offender who has been under the forensic psychiatric care for a 

different reason than this mentioned in Chapter 31 § 3. Due to the fact that it is based 

on the arrest, detention, or observation during the LRPU assessment, once the person 

is discharged from them, the care has to cease, and the offender is taken into a general 

system of closed compulsory treatment. Hence, one can risk and say that the Swedish 

legislator has decided to implement forensic psychiatric care in all situations where the 

BrB and RB are engaged.  

 When discussing the discharge from the closest counterpart of the 

psychiatric detention, the procedure of discharge from the special discharge review is 

almost the same with the enhanced role of the court. In accordance with the Polish 

solution, the psychiatrist can file a petition for the discharge at any time after the initial 

obligatory period of the stay in the facility. In Swedish standpoint, only a decision of 

the court leads to discharge, whereas in non – a qualified form of detention it is up to 

the chief doctor. As it was raised, both the qualified form of forensic psychiatric care 

and psychiatric detention have similar conditions of discharge. When taking under the 

loop a discharge, both systems make allowance not only to the state of the offender but 

also personal details. 

The constraints regarding the mental state of the offender are higher than in 

Poland since there should be only the risk of committing a serious crime. Similarly, in 

Poland, not only the state of the offender is taken into account but also living conditions; 

hence, additional information has to be scrutinized. However, as it was already 

elucidated the higher threshold is demoted by the terms of leave and the attainability of 

the open forensic psychiatric care.  

An additional difference is embodied in the fact that if the opinion on the state 

of the offender, together with the petition to prolong or to discharge a patient, will not 
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be provided the patient ought to be released. It envisages that this type of psychiatric 

care, hence the offenders put under it are, in fact, seen as a less dangerous comparing 

to the second group.  

The second type of forensic psychiatric detention is the forensic psychiatric care 

with a special discharge review. It seems to be an almost direct duplicate of psychiatric 

detention as per discharge questions. It is underlined by the fact, that the control of the 

court, which is again administrative court, is much more extensive. The court has to 

approve the opinion on prolongation or ceasing of the care. Even in situations when an 

opinion won’t be provided, the offender, differently to the previous type of psychiatric 

care, would remain under the care; hence, the solution is practically the same as in 

Poland.  

Ensuing divergence is on the level of minimum stay in the facility, wherein 

Sweden it should be minimum of four months, whereas in Poland it is six months. The 

period of the minimum stay in the facility was heavily discussed while works on the PC 

from 1932. As an example, according to J. Makarewicz the minimum stay of the offender 

could not be shorter than one year, so to eliminate the possibility of simulation by the 

patients, that their state of health has approved. This term was initialy adopted1687. 

Eventually, the term of six months prevailed. It seems that the rationale for this term is 

the same today. Nevertheless, it is worth to consider its change, because six months is 

a long period and the legislator should provide the possibility of conveying the first 

opinion, hence to regulate the minimum stay of the offender to the shorter term, since 

in actuality it freezes the chance of amendment of the detention. The period after initial 

one seems to be irrelevant since it is the indicator of the frequency of the minimal 

number of opinions and the doctor can issue the opinion even earlier.  

As per conditions of release, they differ between the countries. As was already 

mentioned the threshold of the plain, unqualified form of the risk, is much higher whet 

setting together with high risk. On the other hand, both systems permit taking into 

                                                           
1687 J. Makarewicz, Kodeks karny z komentarzem, Lwów, 1932, p. 146. 
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account additional conditions, may it be, for example, the age of the offender. The 

discharge from the facility, the definite one in the Swedish system is preceded by the 

possibility of leave and out-patient care. Wherein Poland, it can be embodied in the 

form of the leave up to 7 days or change of the type of the facility with the lower security 

constraints.  

 

 All above that, it is worth to draw the attention to the problem which torments 

the measure of psychiatric detention embodied in the fact that offenders who are to be 

placed in the psychiatric detention form a waiting line for the places in the psychiatric 

facilities1688. In the literature of the subject it is noted that problem is based on the 

question of absence of appropriate number of beds in the facilities and on the other hand 

the crux of the matter transpires from the fact that the treatment is prolonged pointing 

at need of implementing the practice of more efficient periodical assessment and 

improvement of the system of the checking the availability of the free places in the 

hospitals1689. 

 

Comparison 

 When collating Swedish experience, it was the same as in Poland. It contributed 

to a lively discussion as a result of long term stays in prisonlike facilities for the 

offenders who were in need of treatment. The same situation is now present in Poland, 

and it needs to be improved from various perspectives. First of them and the most vivid 

is to enlarge the number of places in the facilities where the measure of psychiatric 

detention takes place. At the same instance, the whole process of treatment needs to be 

remodelled in favour of out-patient treatment instruments, which will enable the shorter 

periods of in-patient treatment. It can be achieved through amendment of the institution 

                                                           
1688 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, pp.167-169. 
1689 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, p. 169, 345. 
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of leave from the psychiatric detention facility, the same as through the better-attuned 

possibilities of reaching out for the out-patient treatment.  

 

4.9.The comparison of solutions adopted in CCP and BrB 

 In this part of the work, the author does not aim at comparing the completeness 

of the regulations in CCP and RB touching the status of the delinquents in a peculiar 

mental state, due to the character of this work. Notwithstanding, the attention would be 

given to two aspects, which depict the distinctions between the two systems.  

The opening procedural inquiry is the facet of the provisional detention or as it 

is specified in the Swedish system - detention (swe. avhållning). The engaging aspect 

is not the sole institution of provisional detention, but which actions can be taken in 

respect to the individual who has a symptom of mental ailment and in future can be 

placed under the protective measure or care depending on the system while being under 

the provisional detention or detention. 

In the Polish system, it is regulated in Article 2601690. It validates the possibility 

of sending an accused among others to the psychiatric facility due to his or her mental 

state1691. Between the group of individuals can also be a person who has committed a 

crime in a state, which constitutes insanity. In that case, article 260 is a substitute of 

psychiatric detention at the course of the principal investigation. The same state of 

affairs is apposite when the discontinuance of the proceedings will take place, but before 

                                                           
1690§  1. If the state of health of the accused requires so, provisional detention may only assume the form of placing 

the accused in a suitable medical establishment, including a psychiatric establishment. 

§  2. The Minister of Justice, in consultation with the minister responsible for health, shall define, by way of a 

regulation, the list of medical establishments, including psychiatric establishments, intended for provisional 

detention of a person whose health condition makes it necessary to accommodate them in such an establishment, 

as well as the conditions for securing such establishments in a manner making it impossible for them to be left by 

persons subject to provisional detention on their own, and making it possible to isolate those persons for safety 

reasons while at the same time ensuring access of the bodies conducting the criminal proceedings to the persons 

subject to provisional detention, as well as the procedure of placement in such an establishment, conditions of 

stay and treatment of persons subject to provisional detention in such an establishment, having regard to technical 

and organisational conditions of such establishments. Source: Lex.  
1691 K. Eichstaedt, in ed. D. Świecki, Kodeks postępowania karnego. Tom I. Komentarz aktualizowany; Komentarz 

do artykułu 260, Lex el. 2019. 
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placement to the psychiatric detention facility1692. This establishment can be situated on 

the territory of the provisional detention building, on the territory of the prison or 

outside those facilities1693.   

It is imposed on the offender after the psychiatric observation, which concluded 

that the suspect or accused suffers from the mental disorder or another state due to which 

the latter cannot take part in the proceeding. What is of great importance, the treatment 

won’t be performed based on the Act on the protection of mental health1694.  

Mentioned patients ought to be placed in special facilities listed in the decree 

issued by the Minister of Justice1695. It can be either open or closed facility of various 

types1696. The basis of the placement in such a facility is an assessment issued by the 

doctor1697.  

 

Comparison 

As it was already conferred about, in the Swedish system, the forensic psychiatric 

care can be put on also towards an individual who is upheld, detained or under the 

psychiatric observation.  

Alongside each other, the first divergence is visible in the place of regulation of 

the treatment at this stage. The sole treatment in Poland is based on the CCP and 

Decree of the Minister of Justice and EPC, whereas in Sweden it is RB and LRV together 

with LPT, HSL, PL as supplementing laws. The situation portrays that LRV is 

“universal” care for each person who is in frames of criminal law proceedings starting 

from the suspect, accused and convicted. It is attainable since it is a separate 

                                                           
1692 R. Stefański, S. Zabłocki, in: ed. S. R. Stefański, S. Zabłocki, Kodeks postępowania karnego. Tom II. 

Komentarz do 260., Lex. El.  
1693 L. Paprzycki, in: ed. L. Paprzycki, Komentarz aktualizowany do art. 1-424 Kodeksu postępowania karnego, 

Komentarz do art. 260, Lex.el.  
1694 Ibid.  
1695 K. Eichstaedt, in ed. D. Świecki, Kodeks postępowania karnego. Tom I. Komentarz aktualizowany; Komentarz 

do artykułu 260, Lex el. 2019.  
1696 R. Stefański, S. Zabłocki, in: ed. S. R. Stefański, S. Zabłocki, Kodeks postępowania karnego. Tom II. 

Komentarz do 260., Lex. El. 
1697 Ibid. 
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administrative act, thus can be used in situations when the preconditions of such care 

are met. The Polish standpoint provides different regulations for each step of the 

proceedings or execution of the punishment and introduced system when putting in one 

box with Swedish is a bit more complex. This aspect of Swedish system can be seen as 

an invaluable example for constructing more efficient solutions to Polish one since only 

one care of forensic psychiatric care is designed for numerous instances with the same 

web of facilities and similar procedures.  

It should be mentioned, that forensic psychiatric care with special discharge 

review cannot be enacted at this stage because it resorts to the ruling of the court, 

therefore it is up to the court to state whether the crime was committed and in which 

state was an offender.  

The raised description is an additional argument in favour of regulating the 

preventive measures in the act outside the criminal law act and externally form EPC as 

it will be a better-adjusted instrument, which can give a dosage of flexibility, and by 

that can be implemented at each level of the court proceedings. On the other hand, one 

can imagine that the psychiatric detention would be left untouched and all other states 

such as occurrence of the mental disorder at the stage of the court proceedings, the 

treatment of the individual before the decision of the prosecutor on discontinuance of 

the proceedings and ruling of the court on the matter of preventive measure. 

As per the conditions of the placement to the care or treatment in frames of the 

provisional detention in LRV the conditions of the placement of the offender detained 

prior to the court’s ruling are the same as for other categories of individuals. Regarding 

Polish solutions, the threshold is the opinion of the expert that ascribe to the mental 

disorder cannot participate in the proceedings1698. The difference is embodied in the 

aim of the measure. In Sweden, it is more directed at particular types of offenders, 

                                                           
1698 K. Eichstaedt, in ed. D. Świecki, Kodeks postępowania karnego. Tom I. Komentarz aktualizowany; Komentarz 

do artykułu 260, Lex el. 2019. 
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whereas in Poland the range of the individuals is limited to the possibility of 

participation in the proceedings.  

However, the crux of the difference lies in the fact, that the prosecutor in Sweden 

can drop the charges and the person can be placed into the facility based on LPT, not 

on LRV. Where in Poland the prosecution, in fact, cannot be waived in such cases.  

As an outturn, in Sweden, an individual at the course of the proceedings can be 

placed under the care according to LRV or if the charges were dropped, according to 

LPT. In Polish law, the administrative act is excluded, and the treatment can be enacted 

in frames of provisional detention.    

 

The second aspect, which is worth attention from the viewpoint of comparative 

work, is a question of indictment and range of possibilities which lies before the 

prosecutor in the situation when an offender is in the particular mental state either 

during the proceedings or was also for the time of the deed.  

This question is regulated in article 324 § 11699 of CCP, which is one of the so-

called basic indictments1700. The investigation and a principal investigation are closed 

in the state of affairs when there is a risk of committing a crime in a state of insanity, 

and there are grounds for the enactment of preventive measures of medical nature, a 

prosecutor is then obliged to move to the court for the discontinuance of proceedings. 

One can notice two constituents here, and the first one is the meeting preconditions of 

the discontinuance of the proceedings and the second embodied in the fact that accused 

has committed a crime in a state of insanity and there are grounds to impose the 

                                                           
1699 §  1. If it is found that the suspect committed an act in the state of insanity, and there are grounds to apply 

precautionary measures, the public prosecutor, having concluded the principal investigation, may [mistake in 

translation – A.W. moves to the court for the discontinuance of proceedings and for the application of protective 

[changed by A.W. measures. Provision of Article 321 shall apply accordingly. 

§  1a. The motion referred to in § 1 shall be governed, accordingly, by Article 331 § 1 and § 4, Article 332, Article 

333 § 1 to § 3, and Article 334 § 1, and the public prosecutor, when submitting the motion to the court, shall notify 

the disclosed injured thereof. 

§  2. If the court finds no grounds to take the motion referred to in § 1 into account, it shall refer the case to the 

public prosecutor for further proceeding. 

§  3. The court decision may be contested. Translation LEX el.  
1700 M. Cieślak, Polska procedura karna. Podstawowe założenia teoretyczne, p. 280-283. 
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protective measures from PC. If mentioned constraints are met, a prosecutor 

concomitantly is obliged to move the motion to the court for the application of 

preventive measures1701. This regulation targets at securing the rights of the accused, 

since the final decision will be made by the court1702.  

The prosecutor can withdraw a motion, but with a constraint that it can be done 

only to the part, which concerns the discontinuance of the proceedings, consequently, 

the motion concerning the protective measures remains in power1703.  

 

Comparison 

 

In the aspect of the prosecution, two systems have various differences alongside 

with resemblances.  

The first and most vivid difference is that Swedish legislator constructed the 

option of waiver of the prosecution under particular conditions. It does change the fact 

that in cases of individuals who can be sent to forensic psychiatric care or forensic 

psychiatric care with a special discharge review the two systems are almost identical 

as for the possibilities of actions on the side of the prosecutor.  

In Poland, the prosecutor decided on the discontinuance of the proceeding and 

moved the motion on the protective measures, enacting the possibility of sending an 

individual under the protective measure. In Sweden, in contrast, the proceedings are 

taking a normal pace, and the punishment is imposed on the offender in light of Chapter 

30 § 6. The effect is the same – the court can place an individual under particular care. 

The difference is in the character of the proceedings since in Sweden an accused is 

                                                           
1701 J. Grajewski, S. Steinborn, in: ed. L. Paprzycki, Komentarz aktualizowany do art. 1-424 Kodeksu 

postępowania karnego, LEX online el. System; M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako 

środek zabezpieczający w świetle badań aktowych, Kraków 2017, pp. 97-100; M. Kurowski, in ed. D. Świecki, 

Kodeks postępowania karnego. Tom I. Komentarz aktualizowany, Lex el. 2019; S. Steinborn, in: ed. S. Steinborn, 

Kodeks postępowania karnego. Komentarz do wybranych przepisów, Lex el. System, 2016;  
1702 M. Pyrcak – Górowska, Detencja psychiatryczna orzekana jako środek zabezpieczający w świetle badań 

aktowych, Kraków 2017, p. 98. 
1703 Ibid.  
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treated on a regular basis, with the exception of advantageous procedural guarantees. 

Whereas in Poland, the motion opens the possibility of choosing protective measures, 

if the state of the offender does not put ground for the protective measures, the court 

can return the motion to the prosecutor.  

The vital departure is embodied in fact of waiver of the prosecution, which is not 

present in CCP, since there is no counterpart of the § 7. From a Polish outlook Chapter 

20 § 7, 7a and 7b have a hallmark of uncertainty. The Swedish legislator by 

implementing the possibility of waiver of the prosecution, withdrawal of the waiver of 

the prosecution and if one adopts that it is possible – also the withdrawal of the latter. 

The uncertainty concerns mostly article 7a and 7b, since in fact if used by the prosecutor 

should be not treated as a waiver of the prosecution in its core, but as a suspension of 

the criminal proceedings, which if not pick up by the prosecutor ought to take a form of 

the abstention from the indictment. This line of understanding introduced predictability 

into the system and by that enhance the rights of the accused. It leads to the conclusion, 

that the closest analogue of § 7 and 7a in the CCP is the suspension of the proceeding 

according to article 221704 of CCP due to inability of participation in the proceedings 

because of the mental ailment, which occurred in the course of the proceedings and 

long-term impediment arises which prevents the proceedings from being conducted1705. 

The notion of extensive time is generally understood a duration longer than 35 days1706. 

The Swedish solution is not hallmarked with particular time constraints.  

                                                           
1704 §  1. If a long-term impediment arises which prevents the proceedings from being conducted and, in particular, 

if the accused cannot be apprehended or cannot participate in the proceedings because of a mental illness or 

another serious illness, the proceedings shall be suspended for the period of duration of such an impediment. 

… 

 
1705 The Author has set together with each other the art. 10 and art. 17 and 22 of CCP, though in-depth analysis 

envisaged that art. 22, suspension of the proceedings.  
1706 J. Kosonoga, in: ed.R. Stefański Ryszard, S. Zabłocki, Kodeks postępowania karnego. Tom I. Komentarz do 

art. 1-166, LEX 2017.  
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The proceedings are renewed after the obstacle no longer exists. It covers both 

investigation and proceedings before the court1707. In RB, the character of the waiver 

is not definite and can be changed based on Chapter 20 § 7a.  

Differently, Chapter 20 § 7 sets the conditions, which at the first glimpse indicate 

the definite character of the waiver of the prosecution, hence the character of the crime, 

the public interest or private etc., but then they reduced in extraordinary situations by 

the § 7a. The Polish suspension of the proceedings is nothing more as an instrument 

allowing to wait the obstacle, creating a mere procedural instrument not burdened with 

the feature of definiteness.  

To sum up, Chapter 20 § 7, 7a and 7b has no direct analogue in CCP; 

nevertheless one can find the institutions, which residually coincide with the Swedish 

explication.  

Regarding the mental ailments, which open the possibility of waiver of the 

prosecution or the suspension, the field of reference is regulated differently in both 

systems. In Poland, these should be states, which in fact disable the possibility of 

participation in the proceedings, which is very spacious since it can be those mentioned 

in article 31, but also different conditions, which lead to the mentioned result. When 

analysing Chapter 20 § 7 of RB the states, which constitute it are based on LPT and 

HSL. The rationale of such a regulation can be traced to the fact that the state 

constitutes any type of care, both voluntary or compulsory. The mental conditions are 

defined through the laws enumerated in § 7. In fact, the range of relevant ailments is so 

wide that in its essence cannot be discerned from the Polish, since it should be a 

condition, which causes a lack of the possibility of participation in the proceedings1708. 

In most of the situations, it will be the states which imply the need for treatment.  

                                                           
1707 S. Steinborn, in: ed. S. Steinborn, Kodeks postępowania karnego. Komentarz do wybranych przepisów, Lex 

el. System, 2016; 
1708 T. Grzegorczyk, Kodeks postępowania karnego. Tom I. Artykuły 1-467. Komentarz Grzegorczyk Tomasz, 

Kodeks postępowania karnego. Tom I. Artykuły 1-467, LEX 2014 



456 

 

As an example, in the case before the Supreme Court from the 25th of May 

20171709, the Supreme Court promoted that state of the depression, which is treated on 

a voluntary basis is a condition disabling the possibility of participation in the 

proceedings. The case did not concern the questions of suspension directly but 

exemplified the states, which are considered.  

To sum up, Polish system does not have a direct counterpart of § 7 and 7a in 

CCP, since the suspension of the proceedings is a procedural reaction to an obstacle, 

which does not close the proceedings1710, wherein Sweden it empowers the prosecutor 

to close the proceedings. Alongside, it permits to put the case on the shelf, and if the 

conditions of § 7a are met, the prosecutor can take a case from the shelf and continue 

the proceedings. In Poland, the prosecutor and the court in the course of suspension 

can continue procedural activities such as e.g. secure the evidence against loss or 

distortionn1711. The role of the prosecutor is to approve the suspension of the 

proceedings1712, and in Sweden, the prosecutor closes the possibility of court 

proceedings.  

  

Summary 

 

 The idea of this work is to introduce and to implement the model of comparison 

of two systems of criminal law in order to answer the question whether the experience 

of both systems can benefit each of them or at least one of them.  

The decoding of the alien legal realm can be a picture as an intriguing journey, 

with numerous challenges and pitfalls. As each voyage, it is burdened with a dosage of 

diffidence reduced by descriptions of other people, by articles or documentaries. 

                                                           
1709 Sygn. akt V KK 129/17 
1710 J. Grajewski, S. Steinborn, in: ed. L. Paprzycki, Komentarz aktualizowany do art. 1-424 Kodeksu 

postępowania karnego, LEX online el. System 
1711 S. Steinborn, in: ed. S. Steinborn, Kodeks postępowania karnego. Komentarz do wybranych przepisów, Lex 

el. System, 2016. 
1712 T. Grzegorczyk, Kodeks postępowania karnego. Tom I. Artykuły 1-467. Komentarz Grzegorczyk Tomasz, 

Kodeks postępowania karnego. Tom I. Artykuły 1-467, LEX 2014 



457 

 

Altogether they shed light on historical sights, nature and culture of the place of 

destination and the traveller gains preliminary picture and builds an opinion about the 

place of destination based on shrimplets of gathered data. Once the moment longed for 

becomes a reality, the adventurer travels and reaches the destination. He starts 

sightseeing and it turns out that the surrounding is a bit different from what he had read, 

heard or saw. It turns out that nobody told him that the sun shines gnetler there, the air 

tastes saltier and is full of floral aromas. Each visited place, each step taken is enriched 

with the hustle and bustle of the everyday life of aborigines and with the gentle songs 

of the birds, which veiled the nest just around the corner of a main street. All that makes, 

the traveller to realise that everything is different when diving into it personally. He 

understands now the meaning of the line from Tony Bennett’s song1713 “You think 

you’ve seen the sun, but you ain’t seen it shine” since only now the description and 

pieces of information materialize. 

 The same thing came about in the course of the work on these theses. The author 

have some general information about the Swedish criminal law and had heard about 

some unique approaches adopted in it. Still, the close analysis answered where this 

different ideology of criminal law stems from. What is more, when set together with 

sociological surrounding the apprehension of the systems moves to “molecular level”. 

 To come closer to the particular “discoveries” made in the Swedish criminal law, 

first and most intriguing finding is the presence of very stormy discussion surrounding 

the criminal law and dangerous offenders in the first half of the 20th century. The 

occurrences, which shaped today’s criminal law system of Sweden, in fact, were 

influenced in works of two distinct scholars prof. Thyren and prof. Kinberg. Their 

proposals lead to the appearance of Protection law, which made its mark in BrB.  

 A further discovery was specific repeatability of particular sociological instances 

such as problems with dangerous offenders, which make their place in Polish and 

                                                           
1713 “The best is yet to come”, Comproser: Cy Coleman; Lyrics Corolyn Leigh, 1964. 
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Swedish systems. In Sweden it was, starting from the 20s in XXth century the case of 

the murder of psychiatrist Olander and emergences of internment and detention. The 

further example was a case of M. Flink, which brutally exposed the problems of 

Swedish criminal law ideology and forced the need for change. In Poland, it was the 

series of cases, with their outcomes in 2013 embodied in appearance of post-penal 

detention. Sweden became in this perspective an invaluable source of experience 

showing that delimitation between detention for dangerous offenders and imprisonment 

should be strictly obeyed since one cannot replace the other ascribable to aims of each 

reaction to the crime.  

 The unparalleled solution adopted in BrB, particularly interesting from the 

Polish perspective, is a lack of the division between measures and punishments; hence, 

the measure is also understood as a punishment. The most curious is explication for this 

solution voiced in the working papers, which entails that this standpoint elevates the 

rights of the accused, suspect or sentenced individual. In fact, this outlook was 

solicitously built by prof. Kinberg as one of the features of criticism of classical school 

of law and its reliance on the notion of free will together with notion of the punishment. 

In point of fact, he proposed to repeal the notion of free will and punishment in favour 

of measures as a proper reaction to the crime. It needs to be stressed, that even though 

BrB does not provide the strict division, the doctrine expresses trends for differentiation.  

 The further unprecedented step taken in BrB is lack of the notion of 

accountability, contrary to SL, which was equipped in that notion. As an implication, 

insanity has a different role in the BrB, since it is the limiting factor at the level of 

selection of particular punishment. Since measures are also seen as a punishment, the 

fact of the existence of insanity limits the use of punishment of imprisonment. This is 

embodied in the principle of the presumption against imprisonment when the state of 

the offender did not constitute insanity for the moment of crime and prohibition of 

insanity, when the crime was committed in such a state. As one can discern, the notion 
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of insanity was taken from the sole substance of crime and placed in the sphere of 

punishments.  

 Criminal law with the lack of accountability notion has to adopt ways in which 

it will take into account the mental state of the offender. BrB applied a solution 

according to which the mental state of the offender would influence the choice of 

punishments available. So, when there is a situation of insanity understood as lack of 

volitional and intellectual capacity, a delinquent could not be sentenced to the 

imprisonment punishment. Notwithstanding, other punishments still could be imposed 

on an offender. At the same time, the Swedish system makes allowance to the state of 

the individual through the course of the court proceedings. Sobeit, if an accused was 

suffering from the severe mental disorder during the proceedings and did not suffer 

from it at the time of the crime, the latter can be placed under the forensic psychiatric 

care without special discharge review.  

 The solution, which is particularly interesting when juxtaposing to the Polish 

system, is the sole measure of forensic psychiatric care. It is divided into two types of 

forensic psychiatric care. The first one is the forensic psychiatric care without a special 

discharge review, where the role of the court is reduced to confirmation of already made 

decisions, without a significant influence on the process. This type of forensic 

psychiatric care can be imposed on individuals who were not insane for the moment of 

the crime, which provides a solution divergent from the Polish one. The second type of 

measure is forensic psychiatric care with a special discharge review with the significant 

role of the court as an instance, not proving decisions, but making them. This is a 

measure, designed strictly for offenders who have committed a crime in a state of severe 

mental disorder and is the direct counterpart of psychiatric detention regulated in PC.  

 The reason for the existence of those two measures can be traced to proposals of 

prof. Thyren, who suggested two categories of insanity/abnormality: half and full 

abnormality. The after-effect of prof. Thyren’s proposal is the trichotomy of the 

regulations dealing with offenders with mental disorders. First of all, the Swedish 
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system regulates the notions of diminished responsibility. The second type is the half – 

insanity, which means that the severe mental disorder has not occurred at the moment 

of the crime; still, an offender is in a state of severe mental disorder for the time of court 

proceedings or at the stage of execution of the punishment.  

 The uniqueness of Swedish regulation is also present in the universality of the 

use of LRV. The latter is there to meet the needs of the treatment of the individual at 

each stage of the proceedings dealing with committed crime or at the stage of the 

execution of the punishment. The BrB refers to LRV in Chapter 31 § 3 and by that 

constructs a stable and uniform system. At the same time, LRV relies on LPT, PL and 

HSL, making the sphere of rights and obligations of the offenders, suspect or accused 

clear sure.  

 The ensuing solution adopted in BrB is contract care, which actually replaced 

open psychiatric care. In its essence, it enables the possibility to form a treatment 

agreement with an offender. It is mainly designated for addicted offenders; still, its 

scope of application encompasses also the treatment of sexual offenders et cetera. In 

fact, it can be called a hidden preventive measure.  

To go further, it is most dazzling, that Sweden, which officially does not have 

pharmacological castration, in practice does not diverge from Polish legal reality, even 

though Polish legislator explicitly regulated it in PC. The difference is that the measure 

of pharmacological therapy is enumerated in PC and is criminal law instrument, 

whereas in Sweden it is a mere part of the therapy implemented on the level of treatment 

through the contract care.  

When talking about the notion of therapy seeing with eyes of Swedish expirience 

with a measure of open psychiatric care, the therapy cannot be named as a compulsory 

measure, since realistically the court can force an offender to attend specialized 

facilities, but cannot force the latter to participate in treatment, especially 

pharmacological one. A natural implication of this state of affairs is to move the 

measure of therapy from PC to administrative acts, to make it an instrument of 
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theraputic process since when set together with Swedish experience it is nothing more 

than an instrument in hand of criminal law populism.  

 Last but not least, the comparison of Polish and Swedish regulations on 

protective measures depicted that even though there are some institutions worth 

reception either in Sweden or in Poland, they need to be rather translated into the system 

than blindly instilled into the criminal law of another country.  

This is particularly interesting from the methodological side of the work. The 

process of reception can be compared with the trend in art called appropriation. It is 

defined as “the taking over, into a work of art, of a real object or even an existing work 

of art.”1714, in other words, it consists of choosing existing object or art and redoing it 

into another art. The same state of affairs transpires in comparison. The comparatist 

takes the solution adopted in other country and changes it in order to make it usable in 

other compared systems. It presupposes that each adopted solution has to be redone, 

having in mind the legal culture and of the system of reception.  
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