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Conceptualizations of Constitutionalism
in Recent China’s Debates: Preliminary Typologies

For many reasons, the lack of complete freedom of speech in China did not
stop a wide range of schools of thought, ideologies and social and political
doctrines from developing in China. According to He Li’s position, some
significant intellectual threads such as Liberalism, Neo-Authoritarianism,
New Left, Democratic Socialism and New Confucianism have emerged
(2015; see also e.g. Frenkiel, 2015). Each of them provides a different vision
of a political system desirable for China. From the China’s governing elite
perspective, this relative pluralism of visions of political system is just as
desirable as potentially destructive. That can be perfectly seen in the cur-
rent mode of governance, where the need of experimenting and searching
for new ideas on governance (including ideas regarding the form of official
ideology) involves the risk that it may potentially lead to overthrowing of
the ruling party. In fact, the role and significance of CCP’s vision of politi-
cal system and ideologies linked to them, does not exclude the possibility
of searching for, and experimenting with unorthodox sources (due to the
economic requirements, international commitments, situational neces-
sities etc.). On the one hand, the eclectic and ‘open’ nature of the official
political ideology which developed after 1978 provides relative flexibility,
and on the other hand, it does not lead to the development of a coherent
and stable ideological and axiological ‘guidance’ (Benedikter, 2014, p. 2).
This is the perfect example of China’s political practice known as ‘guerrilla
policy style’ (Heilmann & Perry 2011, pp. 12-13, 23).

With that in mind, let’s focus on current debates among the Chinese in-
tellectuals on constitutionalism, or the so called constitutional rule (xian-
zheng ). For a long time, the role of the term xianzheng was rather
marginal, though the term itself, along with the vision of political reforms
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related to it, was present in the debates on China’s modernization since
the late nineteenth century. Since 1978, other concepts, next to the official
ones, dominated the narrative of the reforms (democracy, rule of law, hu-
man rights etc.). In the first and second decade of the twenty-first century,
the idea of xianzheng became increasingly popular. A vibrant debate on
that issue has developed, in which it is possible to distinguish three broad
schools of thought: Liberal, Socialistic (or Sinized Marxist) and Confucian
Constitutionalism (see e.g. Peng Chengyi, 2011b, 2011a, 2013).

This revival of interest in constitutionalism can be partly explained by
the fact that in the 40s even Mao Zedong (albeit for a short period of time)
was using the term (e.g. in the famous essay New Democratic Constitu-
tionalism 73 3= L% EL). This is a potential source of legitimacy for
proponents of constitutionalism. Moreover, it is of great importance that
in the PRC there is a rich constitutional tradition one might accommo-
date into the narrative of xianzheng. This conception never carried the
negative connotations shaped in an earlier debate. Because the ‘political’
potential of xianzheng had not been definitively determined, it became
easily adjustable to broader visions of the social and political system.

The aim of this paper is to make a contribution to the study on con-
temporary Chinese discourse on xianzheng. This time, I focus only on the
ways in which the Chinese authors understood constitutionalism. A gen-
eral hypothesis is that there are substantial differences between the pro-
ponents and the critics in the understanding of constitutionalism and
the way it is framed. The subject of this pilot study are the selected arti-
cles of the Chinese authors about constitutionalism. This paper will focus
on the articles, which had the biggest and the most meaningful impact
on China’s intellectual scene, published in 2013 during the intense debate
on xianzheng that took place that year. I discuss three articles supporting
constitutionalism (The Chinese Dream: A Dream of Constitutionalism
and works of Wang Jianxun and Zhang Qianfan) and four critical works
(by Yu Zhong, Yang Xiaoqing, Zhengzhi Xue, Wang Tingyou). However,
reflections on a broader context and detailed description of the 2013’ de-
bate will be kept to a minimum, as it has already been discussed exten-
sively by other authors (see Yuen, 2013; Creemers, 2015).

1. Understandings of Constitutionalism

The heated debate of 2013 resulted in a flood of works on xianzheng. In
fact, a wide range of works represent competing approaches, contradic-
tory viewpoints and fundamental differences in the understanding of the
term ‘constitutionalism’. Table 1 illustrates the definitions and main ele-
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Table 1

Author, title

Definitions/understandings of xianzheng

The Chinese Dream: A
Dream of Constitutionalism

(FPEZ, REE) (2013)

The author treats constitutionalism as a broad social and
political project, though he refrains from defining the
term itself. He also highlights the direct link between
xianzheng and freedom - ‘Chinese people should be free,
Chinese dream is the dream of xianzheng’ (4 E N AR5t
F& H N, A AR SE L)

Wang Jianxun (FE &), My
view on Constitutionalism

(FEECZF M) (2013)

‘Xianzheng is a kind of institutional and ideological con-
cept of government limitations and protection of funda-
mental rights and freedoms of the individual’ (ZEEE—
MERBIBUFAUS, PRIP D AEARHIATE AR ZEHE

FAE).

Zhang Qianfan (KN,
Implementing the Constitu-
tion and Long Term Gover-
nance  (FEESLE SR
) (2013)

‘Xianzheng means implementing the Constitution and limiting
the political power effectively’ (BEFUit B FEVEFR R LA
RERBUEAT I —FRIRZ).

Yu Zhong (%ith), There is
no one Path for Reform (&
BB N FTRE A& B — 1Y)
(2013)

By asking ‘what xianzheng really is’ (R, 8B 22
WE?), the author describes its three elements: ‘freedom,
democracy and human rights’ (H 1, B3, AFY).

Yang Xiaoqing (#IH),
Comparative Study on Con-
stitutionalism and People’s
Democracy (B 5 ANRRE
I 2 B IT) (2013)

Author believes that xianzheng comprises of: market
economy, private property, multi-party parliamentary
system, separation of powers (which serves to protect the
people against the excesses of government), an indepen-
dent judiciary and the army, which is politically neutral
and controlled by the civilian sector.

Zhengzhi Xue (HfE2),
A Correct Understanding of
“Constitutionalism”  (\JE“

FBUMIARR) (2013)

From the very beginning of his work, Zhengzhi Xue links
xianzheng to ‘the bourgeois constitution’ (¥ g% 2E72%).
The author believes that ‘«xianzheng» is a central concept
that reflects the capitalist economy, political theory and
practice’ (,ZEEBLIE MR BT I et BUAEL G 5 98,
FAZCMEES:). Tt consists of: separation of powers, judicial
independence, the existence of constitutional judiciary, a
multi-party system, ‘parliamentary budgeting, ‘govern-
ment with limited responsibilities) free market economy
and universal values - freedom, democracy, rule of law,
human rights, and finally, the nationalization of the army.

Wang Tingyou ({F£5K),
Views On Constitutionalism
(Y 2R B [m] Y — %)
(2013)

The author uses the term ‘Western capitalist xianzheng’
(P H AT XHYZEETY). Constitutionalism is associated
with a particular social and economic order and culture
circle. Xianzheng comprises of: ‘separation of powers, de-
mocracy, rule of law, limitation of power through consti-
tutional and legal system, protection of the fundamental
civil rights’ (7340 ~ R ~ 7EIG » DIZRIEEERIAE R HE
AT » DRbE S RAYEAARR).
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ments of the presented approaches. Both the proponents (the first three
papers in the table) as well as the critics (four other articles) conceptu-
alized the idea of xianzheng differently. Both sides refer to the oppos-
ing meanings of the term ‘constitutionalism.” As a result, the debate is
asymmetrical and thus, it becomes inconclusive. Basing on the Chinese
writings on xianzheng, three typologies might be proposed in order to
identify the basic differences in the conceptualization of xianzheng. Re-
membering that these are only preliminary findings, let’s take a look at
each of the typologies.

1.1. Criterion of how the term xianzheng is specified

The main problem with all the works engaged in the debate on xianzheng
are the significant differences in determining the necessary elements of
constitutionalism. There is much controversy amongst the scholars over
whether the distinctive features of xianzheng should be defined in a gen-
eral or in a more detailed way. Therefore, we can distinguish a general and
‘concrete’ (identifying a number of more specific elements) understand-
ing of this term.

The advocates of constitutionalism tend to define it in a general way,
using a broad category of ‘limiting the political power. According to
Wang Jianxun, constitutionalism is a concept relating primarily to limit-
ing the government and promoting ‘fundamental rights and freedoms of
the individual. Similarly, Zhang Qianfan believes that xianzheng func-
tions when the Constitution is implemented and when it actually limits
the political power.

Such a general understanding of xianzheng means that it cannot be
reduced to a one catalogue of specific elements. Thus, xianzheng appears
to be a general guideline for ruling, and only on such a general level it can
be considered as universal. In this approach, constitutionalism is a very
broad term and its empirical exemplifications may be very different.
Moreover, it opens a door for adapting the idea of ‘limiting the political
power’ to the existing local conditions. Also, a general understanding of
xianzheng stimulates the discussion on specific alternatives to China’s
political system.

The critics of xianzheng, conversely, prefer a ‘concrete’ way of under-
standing xianzheng. They perceive constitutionalism as a peculiar model
of society, which can be reduced to a set of various elements. Each of the
cited authors propose a different catalogue of these elements (as shown
in Table 1). Obviously, the main question is how were they selecting spe-
cific elements constituting xianzheng, but there is no reflection on this
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in their writings. It is worth noting that all the elements they mentioned,
refer to the different levels of organization of social life. Some of them are
not even commonly associated with constitutionalism (‘nationalization
of the army), ‘government with limited responsibilities’). What is even
more interesting, one of the two most common elements among all the
definitions is democracy (multi-party system), which is not mentioned
at all in any of the definitions presented by the advocates of xianzheng.

Treating constitutionalism as a very wide package of various elements
has multiple consequences. This makes the copying of constitutionalism
(or its comprehensive implementation) basically impossible to achieve.
With so many complex and diverse elements present in the concept of
xianzheng, it is not feasible to copy, nor to implement it in China anytime
soon. Also, a consensus among scholars on all the necessary elements is
difficult to reach. Increasing the number of elements constituting xian-
zheng leaves much less room for further debate on this topic.

1.2. Criterion of genus proximus

Next factor differentiating the understanding of xianzheng among the
aforementioned authors, refers to the genus proximum used in its defini-
tions. From this perspective, idea-centric and empirical approach can be
distinguished. According to the first one, constitutionalism is a kind of
a doctrine or ideology, concerning the standards of exercising the politi-
cal power. However, according to the empirical approaches, xianzheng
is a kind of a social praxis, a way of governing, a generalization of what
really happens in the institutional realm.

Advocates of xianzheng employ the idea-centric understanding of
this term. Constitutionalism is a general conception oriented towards the
limitation of the political power. Hence, xianzheng is not linked to spe-
cific solutions and examples and, as a general concept, it may be imple-
mented in many different ways. Xianzheng is a project that is universal
only at the most general level. The Chinese Dream... argues that all the
beautiful dreams require an institutional framework, which is to be pro-
vided by constitutionalism. According to that view, adapting common
foundations to building a political system for all mankind, does not con-
tradict the existence of ‘particular’ dreams. Thus, constitutionalism has
been associated with a universal (but not necessarily Western) project,
which can still keep its local shape and character.

Unlike the advocates of xianzheng, its critics focused on an under-
standing of constitutionalism closes to the empirical approaches. In
contrast to their opponents, they see constitutionalism as a set of solu-

159



Mateusz Stepien

tions already existing in the West. The authors (with the exception of
Zhong Yu) clearly overlooked the fact that the solutions implemented
in the West are not homogeneous, but quite the contrary - they have
many different forms and features. Yet, the empirical approach has an-
other important implication - constitutionalism becomes a rigid set of
solutions applied in other countries. As it already identifies specific ex-
amples of states and institutions, it is clear that constitutionalism can-
not be treated as a political model adaptable in many different forms.
Moreover, from this empirical perspective, the reflections on xianzheng
concern the general social systems, and for this reason, they may be easily
contrasted. In consequence, it is possible to employ the concept as a tool
involved in struggles between civilizations (see papers of Yang Xiaoqing
i Zhengzhi Xue).

1.3. Criterion of genesis

The next criterion differentiating presented understandings of xianzheng
refers to its genesis. Some scholars consider ways of development of con-
stitutionalism other than the Western ones, and accept the possibility of
creating different political alternatives together with the presence of ele-
ments common to all forms of constitutionalism (the so called inclusive
approach). On the other hand, the exclusive approach emphasizes the
existence of a single form of constitutionalism, which is the one that was
originally developed in the West (thesis of the genesis), and thus, con-
stitutionalism is associated exclusively with the specific trajectory of the
development of Western civilization (thesis of exclusivity).

The advocates of xianzheng refer to the inclusive approach. In Wang
Jianxun’s view, the Western achievements are only a source of inspiration
rather than a model to copy. Similarly, Chinese Dream... mentions the
Western ideas (including Anglo-Saxon constitutionalism) very broadly.
The text does not encourage mindless imitation of the West, which has
its own path of development. Instead, it focuses on building a ‘new kind
of civilization linking China and the West. Zhang Qianfan develops a vi-
sion of ‘socialist constitutionalism’ based on implementing the consti-
tution, which expresses the values promoted by the CCP. He states that
xianzheng is not linked to capitalism, but is a kind of tool that can be
used in various social and political systems, without undermining their
distinctive features. Clearly, the increased emphasis on the existence of
Chinese own resources related to constitutionalism is characteristic of
Zhang Qianfan’s vision. In this vision, nothing prevents constitutionalism
from being developed in China on the basis of local resources (including
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Sino-Marxism). It also means that introducing xianzheng into China is
not equal to implementing a Western model of constitutionalism.

In turn, a number of scholars criticizing xianzheng support the exclu-
sive approach (in a form of the thesis of genesis and the thesis of exclusiv-
ity). The opponents of xianzheng adapted the idea that there is only one
single western constitutionalism. Hence, xianzheng is being perceived as
genetically linked to capitalism and the West, but not to socialism and
China’s ‘people’s democracy. From this point, although openly criticized,
it is possible to copy western constitutionalism, but it is far more difficult
to create an indigenous Chinese version of xianzheng. This also applies
to so called ‘socialist constitutionalism’ (#1232 X %E). Implementing
constitutionalism symbolizes the rejection of China’s own model, which
is based on axiological foundations opposed to capitalism. Following its
own path of development, China should not implement xianzheng. This
view may be a side effect of a strategy, which favors maintaining the sta-
tus quo, or an interesting and peculiar case of specific legal Auto-Orien-
talism (see Ruskola, 2002). Nevertheless, in the end the discussion on
whether and in what form to adapt constitutionalism was reduced to the
painful alternative - to implement western form of constitutionalism, or
to follow China’s own path?

Summary

The analysis of the selected texts documenting a fierce polemic against
and for constitutionalism among the Chinese intellectuals in 2013 proved
that there are significant differences in the understanding of xianzheng
on both sides of the debate. Both advocates and critics of constitution-
alism considered this concept differently. The differences were related
mainly to: (1) how far the distinctive features of constitutionalism are
being specified, (2) what is genus proximum of its definitions, and last,
(3) where did constitutionalism originate (the genesis). These major dif-
ferences on how constitutionalism is conceptualized largely affect the
direction and shape of Chinese intellectual discourse on xianzheng. In
other words, each way of understanding and framing of xianzheng pro-
vides different starting point for further discussion. Its relevance for the
process of forming a vision of reforms of the political system (with no
freedom of speech) and developing social consciousness is undeniable
(Jie Lu & Tianjian Shi, 2015).

To begin with, the advocates of constitutionalism express themselves
strongly in favour of the general, idea-centric and inclusive approach.

161



Mateusz Stepien

This stimulates the discussion on different varieties of constitutionalism
in China without the need for copying Western institutions. Further-
more, such understanding of xianzheng emphasizes its compatibility (or
at least consistency) with the official political narrative, which greatly
reduces the risk of discrediting it as a radical movement. To highlight
non-confrontational side of xianzheng, authors made passing references
to Xi Jinping’s speech about the need of implementing the constitution,
while emphasizing that referring to this concept does not challenge the
power of the CCP, but quite the opposite.

On the other hand, the critics chose the ‘specific, empirical and exclu-
sive understanding of xianzheng, which supported the thesis that capi-
talism and the West in general are inextricably linked to constitutional-
ism. As a result, they distinguished two conflicting paths of development
- Western and Chinese, openly suggesting a rivalry between them. Hence
numerous references to military metaphors (that we can find in all the
critical papers with an exception of Yu Zhong’s work), which are indeed
a classic element of the CCP’s narrative, are probably used to inspire re-
spect and obedience among citizens, as well as to create an atmosphere
of mobilization (Link, 2013, pp. 251-252). Using military metaphors in
relation to xianzheng also emphasizes the confrontational nature of the
discussion in which constitutionalism proves to be unequivocally nega-
tive. Moreover, according to the critics of xianzheng, with all its negative
consequences, constitutionalism could be potentially implemented in
China in its Western form, but it absolutely cannot be brought to life in
its Chinese variation. Such an approach inevitably leads to the conclu-
sion that xianzheng is radical and potentially destructive to the current
political system.

It is to be hoped that the analysis carried out in this paper will con-
tribute to our understanding of the Chinese political thought concerning
xianzheng and will enable a more complete understanding of the con-
temporary intellectual discourse, as well as help to assess, what are the
future prospects for constitutionalism in China’s political reforms.
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